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T was the Prerogative of the Firſt-born to be both King 
. and Prieſt ; and this may be a Reaſon why the ale 
Son was to have a double Portion, that he might bet- 
ter ſupport both thoſe Dignities, which did formerly 
thus concur in one Perſon, till there was a poſitive Law to 
Separate them, aud that was not til the Prieſthood waz 
ſettled in Karon, and the Civil Government in Moſes. 
| The Church being then reduced to a Publick Policy, and 
governed by Prieſts of Divine Inſtitution, it was neceſſary, 
that as ſuch, they ſhould be Reverenced by the People ; there- 
fore they were crowned with Mitres of fine Linen, they of- 
fered in Veſſels ef Silver and Gold, and the very Wax- 
Lights by which they performed their Evening-Sacrifices, 
were ſet before them in Candleſtick: of Gold ; they were 
anointed with the ſame Oil with Kings, and they had a 
Revenue ſuitable to their Dignity ; which did not conſiſt 
meerly in Tithes, but in a certain Part of al the Sacti fi- 
ces, (except the Sin-Offering) in the Firſt-fruits of Corn, 
ine, and Oil, in the Firſt-bora of Men, and all unclean 
Beaſts which were redeemed at the Value of Tuelve Shil- 
lings and Six. pence, paid to the Prieſt; and even among . 
the civilized Gentiles it was an uniperſal Cuſtom to 50 
nour their Prieſts; and what is Univerſal hath always” 
an Appearance of being reaſowable. 
| Thus the Romans had'ſo great a Reverence for the Dig- 
nity of their Prieſthood, that the Office of the Augurs, was, 


limited only to Families of Noblemen, which continued til 
the Tribunes © of 755 Peop "brought it among the Plebei-' 
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T was the Prerogative of the Firſt- born to be both King 
. and Prieſt ; aud this may be a Reaſon why the eldeſt 
Son was to have a double Portion, that he might bet- 
ter ſupport both thoſe Dignities, which did formerly 
thus concur in one Perſon, till there was a poſitive Law to 
ſeparate them, and that was not til the Prieſthood was 
ſettled in Aaron, and the Civil Government in Moles. 

The Church being then reduced to a Publick Policy, and 
governed by Prieſts of Divine Inſtitution, it was neceſſary, 
that as ſuch, they ſhould be Reverenced by the People ; there- 
fore they were crowned with Mitres of fine Linen, they of- 
fered in Veſſels cf Silver and Gold, and the very Wax- 
Lights by which they performed their Evening-Sacrifices, 
were fet before them in Candleſticks of Gold ; they were 
anointed with the ſame Oil with Kings, and they had a 
Revenue ſuitable to their Dignity; which did not conſiſt 
meerly in Tithes, but in a certain Part of al the Sacti fi- 
ces, (except the Sin-Offering) in the Firſt-fruits of Corn, 
Wine, And Oil, in the Firſt-bora of Men, and all unclean _ 
Beaſts which were redeemed at the Value of Twelve Shil- 
lings and Six-pence, paid to the Prieſt ; and even among 
the civilized Gentiles it was an univerſal Cuſtom to ho- 
nour their Prieſts; and what is Univerſal hath always 
an Appearance of being reaſonable. MY 

Thus the Romans Had ſo great a Reverence for the Dig- 
nity of their Prieſthood, that the Office of the Augurs was 
limited only to Families of Noblemen, which continued til 
the Tribunes of the People brought it among the Plebei- 

| 2 ans. 


iv To the CIER CY of Great Britain. 


ans. Strabo tells ut, that plerumque ex eadem familia 
ſunt reges & pontifices: And we find that long before 
that Time it was imputed to Jerobdam to be as great a 
Fault as any in his Reign, to have choſen the Prieſts out 
of the loweſt of his Subjetts. 

But to come nearer Home, the Clergy were in ſo great 
Eſteem throughout the whole Courſe of the Britiſh and 
Saxon Succeſſions, that they were always the Judges of 
this Nation; and not only ſo, but their Fudicial Deter- 
minations were uſually grounded upon thoſe very Laws 
which they themſelves had propoſed and approved. 

And Afterwards, when they had above the Third Part of 
the Land in their Poſſeſſion diſcharged from all Services to. 
the Crown, and from all other Duties but ſuch which they 
impoſed on themſelves in their Ecclefiaſtical Aſſemblies, our 
Anceſtors had not the leaſt Suſpicion that an ill Uſe would 
be made of thoſe vaſt Revenues whilſt in the Hands of the 
Clergy ; and therefore an Alien might be preſented to a Be- 
ne ice which is a Freehold in Law, but a Lay-Alien was 
not allowed to purchaſe any Freehold, becauſe it was pre- 
ſumed he would adhere to his own Country in Time of War, 
in which this Nation was then frequently engaged. 

And as a farther Inſtance of that Eſteem which our Pre- 
deceſſors had for Men of this Order, if aay of them had 
committed a Fault which deſerved any Publick Puniſhment, 
he was never expoſed till degraded, and then he ſuffered, 
not as a Clerk, but as a Layman. 

But as tis uſual for Men to run from one Extream to 
another, fo now we live in an Age where you who are the 
Prieſts of the New Covenant, are in à worſe Condition 
than the Nithinims of the Old; you meet with Philiſtines 
every Day, who defy the very Notion of a Living God, and 
laugh at Revealed Religion, becauſe it gives a Check to a 
prophan: Courſe of Life, and would make you who are the 
Miniſters of the Holy Religion like Sampſon, grind in the 
Mill, but without taking Toll: Theſe Men would have you 
to be the Miſſ;onaries of the People; and if their Power 
was equal to their Prejudice, they would make you Miniſters 
and Shepherds, not in the Metaphor, but in the Letter ; or 
if you muſt exerciſe the Miniſterial Function, they would 
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confine you to that ancient and cleanly Part of it in ſcow- 
ring the Veſſels, and ſweeping the Churches. 

' Theſe are the Men, who are Born as the Wild Aſſes 
Colts, and yet would fain become Wiſe, which they at- 
tempt by advancing their Tinſel Reaſon above Revelation; 
who in their wild Rapſodies of a heated Converſation ad- 
mire the modern Spinoza for that blaſphemous Notion, in 
aſſerting the Holy Bible to be a complete Syſtem of Religious 
Errors; but if they had Leiſure from doing nothing, to 
read all the Books which either he or Porphyry before him 
have wrote againſt the Goſpel, they could never eſtabliſh 
Irreligion by Argument: Tis true, they might, like them, 
make ſome vain Attempts againſt the Authority of the 
Scriptures, but to different Purpoſes ; for Porphyry did it 
to advance the Philoſophy of the Stoicks, who placed their 
chief Happineſs in Virtue, who profeſſed a great Severity 
in their Morals, and might therefore be called the Phari- 
ſees of Paganiſm, 

But theſe Men expoſe Religion to ſecure themſelves from 
their own Guilt; they gratify all their licentious Defires 
without Fear or Remorſe, and are hardened by daily and 
inveterate Sins, which nothing can remove but the miracu- 
lous Operation of Grace; and living in a ſettled Neglect 
of al Divine Inſtitutions, have not Stoiciſm enough to re- 
gard Virtue, either for the Advantages which attend it in 
this Life, or for the Rewards which it will bring in the 
next. 

Theſe accompliſhed Sinners diſtinguiſh themſelves by a new 
Name of Free-Thinkers, declare that nothing is ſo 
difficult to Men of Parts as to believe revealed Religion ; 
they have learn'd of the Peripatetick to explode all Prayers 
and Thankſgivings to God, pretending that the Purpoſes of 
an Infinite Being cannot be alter d or determin'd by their 
Petitions, neither can ſuch a Being ſtand in need of the 
Praiſes of finite Creatures ; and if they have any manner of 
Religion, tis the ſame which the Dutchman ſaid of Gro- 
tius, That he was of the Religion of the learned Men, that 
is, to believe what they Fe. 

And yet when they are advanced in Tears, as well as in 
Widckedneſs, whey they are Fu old that Prophaneneſs can be 
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no longer pleafing to them in Converſation, then they begin 
to read the Scriptures, and endeavour to brighten the ſhort 
Remainder of their Days by living up to the Divine Pre- 
cepts of the Goſpel ; but *tis-----cum numina nobis mors 
inſtans majora fecit--—--having never before made uſe of 
that Thought which Arnobius did to perſuade the Pagans 
to believe in the True God, viz. That they might be cter- 
nally Happy if they were in the Right, but they could loſe 
not hing if they were in the Nong. 

*Tis true, ſome of theſe Free-Thinkers may in their 
Youth aud Vigour exert themſelves in very high Flights 
for the imaginary Good of the Church; yet if it had no 
better Support it would ſtand as tottering as the Ark of 
God did formerly in Uzziah's Cart; for rather than not 
make Proviſion for the Fleſh te fulfil the Luſts thereof, 
they would turn the very Churches into Taverns, and like 
Belſhazzar, drink Wine with their Concubines there. 

And yet ſuch Men as theſe, who were holy David's 
Fools, muſt now, by a fatal Miſtake, be imagined the 
Wits of this Age; if that may be called Wit, which 
conſiſts in lampooning your Character, in reproaching your 
Perſons with opprobrious Names, ſuch as Pulpitorum 
Crepitacula, Piebeculæ Cymbala, &c. in declaiming a- 
gainſt your Maintenance, in jeſting you into a Contempt 
of the neceſſary Supports of your Lives, which they have 
told the World you ſhould eſteem as Types and Shadows, 
and abolif them with the Ceremonial Law And, Laſtly, 
By Rhiming you into the Love of that Poverty which they 
hate above all Things Thus the late famous Laureat tells 
you, That „ 


Your Saviour came not with a gaudy Show, 
Nor was his Kingdom of this World below; 
Patience in Want and Poverty of Mind, 
Thoſe Marks of Church and Church-men he deſign'd, 
And Living taught, and Dying left behind.” 

The Crown he wore was of the pointed Thorn ; 
In Purple he was Crucified not Born; | 
They who contend for Place and high Degree, 
Are not his Sons, but thoſe of Zebedee.  * 


But 
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But a wiſer Man than our Poet bath told us, that tho 
IViſdom is better than Strength, yer a Poor Man's Wiſdom 
is deſpiſed, and his Words are not heard. 

Ii true, if the World was made of pure and refined 
Virtue, this would be a glorious Example for you to fol- 


low; for then the Doctrine which proceeded from a poor 


and humble Prieſt, would have as great Efficacy on the 
People, as that which came from one cloathed in Purple 
and fine Linen. 

But it has been long ſince wiſely olſerv'd by the Satyriſt “, 
that Plurima ſunt quæ non audent homines pertuſa di- 
cere lara. And tis plain, that in the very Ruſt of an 
Iron Age, Men will be govern'd by Opinion, not always built 
upon juſt and regular Motives ; that they will be influenced 
more by the Appearance than the real Value of Things and 
Perſuns; and then it muſt neceſſarily follow, that he who 
officiates in wretched Weeds, will render his Performance as 
mean and contemptible as his Perſon ; and that the People 
will not care how ſeldom they offer up Praiſes and Thankſ- 
givings in thoſe Churches which are not beautified ſo well 
as their ordinary Houſes, and where the Prieſt is ſo much 
out of Repair. 

*Tis therefore to be defired that the Church might be a 
very bountiful Mother to all her Sons, eſpecially to thoſe who 
uſe their utmoſt Diligence to advance the Kingdom of our 
Redeemer, for Godlineſs has the Promiſes of this Life as well 
as of that which is to come; and tis reaſonable that you 
who are the true Miniſters of the Chriſtian Religion ſhould 
be raiſed by a plentiful Subſiſtence above the ordinary Con- 
dition of Men ; becauſe the great Talents which are given 
ta ſome, are much more ſerviceable to the Church when they 
are accompanied with a great | Revenue; but where the 
Clergy have a Maintenance ſuitable only to their commom 
Neceſſities, and not to their Dignity; in ſuch Caſe, the 


* Juvenal, Satyr V. verſe 130. 

+ It was the Opinion of Euripides, as tranſlated by Emnins, 
that Quum opulenti loquuntur paria a: ignobiles eadem dict a, 
eademque oratio que non <que valet. | 
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Saying of Panormitan will always prove true, viz. Ad te- 
nuitatem beneficiorum neceſſario ſequitur ignorantia Sa- 
cerdotum ; and where ſuch Shepherds are, the Flock muſt 
needs go aſtray. 

And yet juch there are in many Places which might occa- 
fron the Archbiſhop of Spalato to make that ſevere Re- 
fleftion on us, viz. [hat he ſaw nothing Reformed but our 
Doctrine. And a learned * Prelate of our Church hath 
obſery'd, that the flender Provifion of many Miniſters is a 
Contempt upon Religion it ſelf, and an unanſwerable Pre- 
gudice to the Reformation. | | 

Now ſince many of you labour under ſome of theſe Dif- 
ficulties ; and fiace all your Diligence and Application both 
by Preaching and Writing can ſcarce give a Check to the 
Opinions and Practices of unreaſonable Men, or make any 
awful Impreſſ:ons on them of that God, whom tis their 
Advantage as wel! as Duty to obey ; therefore that the Con- 
cerus of your Civil Rights might not too much divert you 
from ſuc h difficult and nſeful Studies, I have colletited 
a'l the Laws relating to thoſe Rights, and reduced them 
under proper Tetles, that you may at one View peruſe 
all that is pertinent to each Subject without Buying or 
Reading many Volumes in which they lay diſperſed. 

Something of this Nature hath been already dune by Sir 
Simon Degg, and with great Judgment, ſo far as he hath 
gone; and fince him by Dr. Godolphin, who being a Civi- 
lian himſelf, hath ſo blended the Civil, Canon, and Com- 
mon Lau together, that in his Book there is an incoherent 


Mixture of all thoſe Laws; and tis a meer Tranſcript of 


many Common Law Caſes, without Order, Method, or Ap- 
plication. | 

It has been my Care in ſome meaſure to ſupply the Defect, 
of thoſe who have wrote on this Subject, and likewiſe to be 
| ſervicealle to you whilſt you ave carefully diſcharging your 
Duties in this World to make all of us Happy in another. 

And tho” ſuch your End-avours may be reviled with the 
ſenſeleſs Name of Prieſtcraft; yet ti, not to be doubted, 
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but that Power which heretofore enabled a few poor Fiſher- 
men to ſubdue a great Part of Mankind to the Obedience 
of their Redeemer, will ſtil enable you to proceed in al 
Things neceſſary to the great Charge committed to your 
Care; and as this may be a Means to remove that Con- 
tempt and Scorn which ſome profligate Men have raiſed 
againſt your Perſons, jo it may be an effectual Method to 
preſerve the Church from Danger. 

It may be in Danger by Diviſions among your ſelves, and 
yet even then God may ſbeu it ſome particular Marks of his 
Fawour ; but it muſt le as Moles told the Iſraelites, not 
for the Righteouſneſs of her Sons, but for the Wickedneſs 
of her Adverſaries. Tou all kaow that the Chriſtian Re- 
ligion ought to be indiviſible, becauſe tis the only True 
One, and proceeds from One God, and from One Truth. 

But it may juſtly be a Wonder now (as it was formerly 
to the famous * Charron) that it ſhould be divided into ſo 
many Sects and Opinions, inſomuch that there is not au 
Article of the Chriſtian Faith, or any Point of Doctrin 
but what has been oppoſed and contradicted. | 

What Diſputes were there between the Lutherans and the 
Reformed, De perſona Chriſti & de cena Domini? And 
was it not a ſurpriſing Anſwer to Scultetus, the Elector 
Palatine's Chaplain, who earneſtly exhorting the Divines 
to live in Union, tho" they might differ about the Senſe of 
ſome Texts of Scripture, viz. That Political Friendſbip 
was never refuſed, and Theological jhould never be granted. 

But all manner of Friendſhip ſeems to be now laid afide 
among Chriſtians, and more Diviſions are fomented be- 
tween them than are to be found among Jews, Mahome- 
tans, aud Pagans, the two fiſt have very fow and but in- 
confiderable Differences ; aud though there. are many a- 
mong the Heathens, yer they ue ver produced ſuch difmal 
Effects as to ſubver: Kingdoms, divide Emperors, er to 
diſturb the Government of States; ail which hath been 
done by Chriltians, zo the Scandal and Reproach of that 
Religion which they profeſs, and this under Pretence of 
Zeal for it; a Zeal which has kindled ſuch a Flame a- 
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mong the divided Parties, that they not only hate one ano- 
ther, but think it lawful to commit all manner of Hoſti- 


lities by Turns; as if Chriſtians were only permitted to be 


inveterate againſt Chriſtians, without any reſpeft to Merit 
or Kindred; as if it was a Fault to be Compaſſionate, or 


even Civil to thoſe of a contrary Party or Opinion ; and 


as if Religion taught them to be ſpiteful, and to perſecute 
each other. 

The Hiſtorians of the laſt Age tell us, that there was a 
Vicar of Chriſt on Earth, who was a Diſgrace to his Church, 
for throwing St. Peter's Keys into the Tyber, and at the 


Same Time declaring he would uſe St. Paul's Sword, and 


for appearing afterwards in a War-like Habit when the 
People were in Proceſſion to pray for Peace; and *tis a poor 
Excuſe which Cardinal Pallavicini made for this furious 
Man, viz. that the Church was then in Danger, and had 
need of a War-like Pope. 


The like Excuſe might be made for the Violence and Fury 


of Luther; but tho the Writers in his Time commend his 


unſbaben Conſtancy for the Truth, yet it was always imputed 


as a Fault, that he could never bring himſelf to any man- 
ner of Temper towards thoſe whom he once oppoſed ; he 
never conſidered what St. Auſtin has taught us, That *tis 
a very difficult Thing to diſtinguiſh Truth from Faljhood, 
and therefore we ſhould aever be violent againſt thoſe who 
Err. 

Ti Reaſon and Convittion which make ſincere Converts, 
and build up the Walls of the Temple where Perſecutions 
widea the Breaches, and cauſe ſuch Diviſions among the 
People which may ſhake the Foundations of a Church, tho” 
Built on a Rock, and at laſt da it in Pizces ; this Dan- 
ger we have once, and not many Tears ſince, eſcaped ; aud 


if we do not grow wiſer by the Miſchiefs which were then 


in View, we ſhall neither be reſpected at Home nor Abroad; 
which puts me in Mind what a learned Prelate who was 
preſent at the Synod of Dort, obſerved upon the old Poet 
Prudentius, that he ſpoke like an Oracle in theſe Words : 


Sciſſura Domeſtica turbat 
Rem cleri, titubatque foris qui diſſidet intus. 
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Therefore tis to be wiſhed that you may never be diſtin- 
guiſked by opprobrious Names or Characters, which in Time 
may make the Church truly Militant, and then Religion 
may be in Danger of being flor med out of the World ; for 
as intemperate Zealots ſeldom give, ſo they cannot expetk 
Fair Quarter. | 

*Tis likewiſe to be defired, that Moderation which hi- 
therto hath been counted a Virtue, may not loſe that noble 
Character, and be turned into a Name of Reproach ; and 
that a welktempered Zeal for our Religion may not be 
branded with Lukewarmnels, unleſs tis hot enough to 
ſcorch our Charity, which hath ſo long been efteemed a Sa- 
ving-Grace, and which will ever continue one of the bright- 
eſt Parts of Chriſtianity. It was for this Virtue that ſome 
of our * Eccleſiaſtical Writers have made ſuch mighty 
Elogies on the Emperor Jovian, who always declared for 
the Orthodox Party of Chriſtians, but could never be per- 
ſwaded to expel thoſe from their Churches who were of a 
contrary Opinion. | 

He diſcouraged all manner of Diſputes about Religion, 
and had a great Eſteem for thoſe Men who were for pro- 
moting Peace and Unity, and he deſigned by his Gentleneſs 
and Mildneſs to extinguiſh all the Schiſms of the Church. 
This was certainly a more effeftual Means to do it than 
the fiery Temper of Eliſha, which made another Prince ask 
him, whether he was the Perſon who troubled Iſrael. 

But if there is any now among us who would imitate his 
Severity in deſtroying the Falſe Brethren, I hope they will 
not pretend to juſtify themſelves (as that Prophet might 
have done) by any Inſpiration or Special Commiſſion from 
God, but rather conſider that our Saviour himſelf was of 
a quies and peaceable Temper ; he was never ſeen in Whirl- 
winds, Earthquakes, or Fire, but iu a ſtill ſmall Voice, © 
' which appears not ouly thro' the whole Courſe of his Life, 
but in the remarkable Rebuke which he gave Two of his 
furious Diſciples, viz. That they did not know what, 
manner of Spirit they were of: Bu: I may venture to ſay 


_— 


* Socrar. Eceleſ. Hiſt, Lib. 3. Cap. 25. 


they 
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they were of a Spirit not very ſuitable to the Deſign of his 
Coming into the World, for that was to Save and not to 
Deſtroy. 

It was he who pronounced a Bleſſing on the Peace-makers, 
and to ſuch he gave the glorious Title of the Children of 
God; and tho their Condition here is often unfortunate, 
becauſe he who will not be a Hammer to kuock down all 
of an oppoſite Party, is now made an Anvil on which both 
Sides continually beat, yet he will certainly in the next 
World enjoy the promiſed Bleſſing as a juſt Reward for the 
Calmneſs of that Temper which expoſed him to ſa many 
Sufferings here. | | 

Therefore let it never be forgotten, that Unity, Love and 


Meekneſs are the diſtiaguriſhiuz Marks of the Chaplains of 


the Prince of Peace; that Violence adds neither Beauty or 
Strength to a good Cauſe, and Truth is always attended 
with Gentleneſs. 

Let it likewiſe be remembred, that it was the Dove 
and not the Raven which returned with the Olrve- Branch 
in its Mouth; and laſtly, let us all unite in our hearty 
Defires, that the Peace of Jeruſalem may be duly confidered 
and always preſerved in the Chamber of that Name. 

Thus far goes the original Preface: And as a Work of 
this Nature could not be perfe in one Edition, in the 
Second Impreſſion of this Book, ſomething material was 
added to almoſt every Title of it ; not collected from Pro- 


clamations, or from any ſuch binding Authorities, as 


they are called by a late Wr:ter, but from the Labours of 
the moſt Learned Men in ſeveral Ages, who have treat- 
ed of the Laws relating to the Church and Clergy of 
England. 

And in this Third Edition, there are added near 
Thirty entire new Heads, which are methodically diſtri- 
buted through the whole Work, and were chiefly taken 
from Biſhop Gibſon's Codex Juris Eccleſiaſtici Anglicani, 
aud Modern Reports of Caſes in Law and Equity. 


WILLIAMu NELSON. 
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T may ſeem unneceſſary to mention any thing under this 
Title, becauſe all Abbies, Priories, and other Religious 
Houſes of Monks and Friars are now diſſolved, and their 
Poſſeſſions given to the Crown, and the Order of Abbots 

is wholly extinct. 

But fince the Eccleſiaſtical State of England, as it now ſtand- 
eth, may be better underſtood by informing the Reader how it 
was before the Reformation; I thought it not impertinent to 
my preſent Undertaking to give ſome Account of the Founda- 
tion and Endowment of Abbies and other Religious Houſes, 
the Means by which they afterwards acquired great Riches, 
and incidently of other Matters relating to this Subject, till the 
Time of their Diſſolution. 

| Abbies were certainly founded and endowed for religious 
Purpoſes, and were Places where holy Men retired from the 
buſie Affairs of the World, and there ſpent their Time in So- 
litude and Devotion. 

And at firſt, ſuch was the wonderful Eſteem that both the 
Prince and People had of the Piety of thoſe Men, that it pro- 
cured very large Privileges and Exemptions from the one, and 
immoderate Charity and Riches from the other; for tho' by 
the ancient * Common Law of England, a Man could not alien 
Lands which came to him by Deſcent, without the Concurrence 
of his Heir, yet he was allowed to give Part of it to God; 
that 1s, to ſuch Perſons who were ſeparated and devored to his 
Service, as Abbots and their whole Convents were then held to 
be; and beſides, it was a cuſtomary Duty in thoſe Days, for eve- 
ry Man in the Pariſh, or within ſuch a Diſtrict, to give to the 
Church a certain Meaſure of Wheat every Year on St. Martin's 
Day; and this in our ancient Books is called Church-/zed. 

Bur not contented with ſo ſmall a Tribute, the Monks - 
ſuaded the People that nothing was more acceptable to God, . 
than thoſe Gifts which Princes and rich Men beſtowed on the 
Church; and becaule the meaner Sort had little to give, yer 
ſomething muſt be had from them; and for that purpoſe, Maſſes 
both for the Living and the Dead, Diſpenſations, Jubilees, and 
Indulgences were introduced, that every Body might contribute 
ſomething to gratifie the Defires of thoſe Men. 


* Glanvil, ib, 7 cap. 1, fo. 44. 
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But as theſe Abbies increaſed in Riches, ſo the State became 


——- 


It was for this Reaſon that (b) Laws were afterwards made 
to prohibit Gifty to thoſe religious Houſes ; and my Lord Coke 
tells us, that ſeyeral Lords, at the Creation of the Seigniory, J 
had a Clauſe in the very Grant, that the Donor might give or f 
fell his Land to whom he would, Exceptis Viris Religioſis & Fude- 
is; ſo that theſe religious Men were put under the ſame Inca- 
pacity with the Fews, who were Enemies to the Chriſtian Reli- 
gion; and well they might, for they were then degenerated _ 
from that Strictneſs and Severity of Life, for which their Prede- | 
ceſſors were ſo much admired ; and, as if the Conflyence of ſuch 
large and ample Endowments and Riches was not enough to F 
ſupporr them 1n a luxurious Courſe of Life, they were ill con- 
triving to get more, and to evade thoſe Laws which ſtood in their 
Way. As for Inſtance : | 

The firſt Statute againſt Gifts in Mortmaine did not do them 
much hurt, for they always employed the moſt cunning and 
learned Men in the La. and my Lord (c) Coke commends them 
for it; but what was it to do? Why, It was to find ways to creep 
out of the Stature, for that prohibited only Gifts to religious 
Houſes ;. and therefore notwithſtanding that Law they obtained 
Long Leaſes of Lands, which could not be comprehended under 
the Word Gifts. | . 

But then by another Statute 7 E4. 1. they were prohibited, 
that nec arte vel ingenio terras vel tenementa fibi appropriare praſu- 
mant, and this was under the Penalty of forfeiring-ſuch Lands; 
but this Law extending only to Gifts, Alienations, and other 
Conveyances made to the Parties, did not comprehend Lands 
which were recovered by a legal Courſe of Law, and therefore 
they would bring a Præcipe quod reddat againſt the Tenant, and 
get him, by Colluſion, to make Default, and thereupon a Judg- 
ment was obtained to recover the Land, which was entred ac- 
cordingly ; and when this Contrivance was found out and pro- 
hibired then they invented Feoffments to Truſtees and their 
Heirs, for the Uſe of them and their Sueceſſors; and this was 
afterwards adjudged to be in mortua manu. 

lo only mention theſe Things to ſhew, that theſe Orders of Men 
did not altogether ſpend their Time in Devotion, and in the 
Service of God, but in conſulting the ableſt Lawyers to evade 
thoſe Laws which were made againſt their temporal Intereſt ; 
and by this Means they got the beſt Part of the Lands of England 
into their Poſſeſſion; which they could never have done, but in 


(b) Magna Charta, cap. 30. (e) 2 Inſt. 75. 
I Times 
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Times when the People were generally diſpoſed to believe an 

thing which came from their Prieſts, who could eaſily impoſe 
on them the groſſeſt Deceits, without any Manner of Precaution 
ro prepare their Belief. | 

It would rake up too much Time to mention the Exceſs of the 
Peoples Credulity, and the Folly of Monkifh Traditions, of 
which I ſhall give but an Inſtance or two and no more. 

They made the People believe that St. Jabs lay in his Grave 
at Epheſus, as a Man ſleeping in his Bed; and as the Cloaths 
are ſeen to move when the Man breathes, ſo the Earth of St, 
Fobn's Grave was ſeen to riſe and fall in ſych Intervals. 

They made them believe, that as ſoan as a Monk put on the 
Habit of his Order, all his former Sins were forgiven; and tho 
the amazing Riches which were heaped in their Churches and 
Chapels were in no wiſe ſuitable to their Vow of Povert 2 
the People muſt believo they had a due regard for the Pe - 
mance of that Vow, tho' they all renoune d it by their Practice. 

And here I cannot bus take Notice that ſome of them were 
not contented with - thoſe vaſt Offerings which the Miracles of 
their own Saints red, but have graſped after more; as for 
Inſtance, the Relicks of St. Martin being carried through France 
in Proceſſion, were at laſt placed in the Church of St. 
where they performed ſeyeral Miracles; but the Prieſts of St. 
Germain thought their Saint not at all inferior to thoſe of St. 
Martin, and therefore demanded one half of the Offerings: 

The Priefts of St. Martiz inſiſted, that their Saint rmed 
all the Miracles, and therefore they claimed the whole; and 
to decide this Difference a Leper was placed between the Shrines 
of both thoſe Saints, who happen'd to be healed on that Side 
next St. Martin s Shrine, and turning himſelf was likewiſe healed 
on the other Side; ſo that Sr. Martin's Pricſts had the whole. 

Now becauſe this extraordinary Cure ſhould not derogate 
from the Saintſhip of Sr. Germain, the famous Cardinal Barozixs 


| has wiſely ſolved the N by telling us, that St. Germain 
ſuſpended the Power which 


had to work Miracles, not be- 
cauſe he was inferior to St. Martin, but in Civility to him, be- 
cauſe he had favoured St. Germain with a Viſit. 

It was in the darkeſt Ages of Superſtition when ſueh ridicu- 
lous Stories eould gain any Credit; but when the People were 
diſpoſed to a Reformation, then they could eaſily ſee thro all 
thoſe Cheats, with which they and their Anceftors had been ſo 
long deluded : This puts me in mind of what Cicero ſaid upon 
another Occaſion, that there was not an old Woman ſo filly as to 
believe the Stories invented concerning Hell : It was a RefleQi- 
on which he made on purpoſe to prove that fabulous Traditions 
muſt vaniſh with Time; but that true Dofrines are rooted 


deeper by Age, to which * Juvenal ſeems to allude in theſeVerſes, 


— —_—— 


_— 


® Satyr, 2. ver. 149. B 2 e 
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Efſe aliquot mane & ſubterranea Regna 
Et Contum & Stygio ranas in gurpite nigrat; 
Atque una tranſire vadum tot millia Cymbd, 


Nec pueri credunt, niſt qui nondum ave lavantur , 
Sed tu vera puta : 


One would wonder that ſach Traditions ſhould obtain for ſo 
many Ages, and that thoſe Abbies, which were built in laudem & 
bonorem Dei, ſhould continue ſo long, after they were filled with 
licentious Monks; who, by Cheats and Impoſtures, and other 
miraculous Whimhes, had got all the People had in this World, 
to ſecure them a ſafe Paſſage into the next ; bur ſo it was till the 
Reign of H. 8. 


Fis probable that that King intended only at firſt to reform 


theſe Abuſes, and not totally to diſſolve the Houſes ; but they 


choſe rather to rebel than reform, for about two Years before 
he appointed any Viſitation of theſe Regulars, there were two 
Rebellions; one in Lincolnſhire headed by a Church-man, but 
diſguiſed in the Habit of a Cobler, and directed by a Monk; 
the other in Yorkſhive, where one At was their Captain; and 
this was called, The Pilgrimage of Grace; for ſome Prieſts march- 
ed befere the Rebels with Croſſes in their Hands, and Cruci- 
fixes in their Banners. 

But theſe Rebellions being ſuppreſfed, the King about the 
23th Year of his Reign appointed Viſitors to infpe& all the Ab- 
dies, and to examine every Thing which related either to their 
Converſation or Superſtitions, and to report it to the Lord 
Vicegerent Crome/l. 

Bur if the King did always intend a Diffolution of theſe Bo- 
dies of Men, it was now the more eaſily ro be effected, for ſome 
of the Abbots had been guilty of comforting and aſſiſting the 
Rebels, and others were convicted of Diſorders by the Viſttors; 
and thus moſt of them perceiving their Time of Diſſolution 
drawing near, committed great Waſtes; ſo that by theſe Motives 
they were induced to reflen their Houſes to the King, that they 
might have a better Title to Penſions during their Lives. 

It was by theſe Reſignations that the Houſes and Lands cf 
Abbots became veſted in that 2 which were afterwards 
granted by him to the People, under which Grants they are 
enjoyed to this Day. 

Some Writers in the late Reign of King Fames II. gave the 
preſent Pofleffors a very large Aſſurance of their Titles, ſo that 
they would not be in any Danger of loſing their Lands, if Po- 
338 have been eſtabliſh'd here, becauſe the Pope him- 


ad granted a Drſpenſation in this Cafe, with a non ob ſtante 


to the Canon Law. 


However this was not much regarded; for the Plenitude of 
the Pope's Power is ſo extenfive, that it may be a Queſtion 


{where that prevails) whether it can be bound by any Ads of 
His P redeceſſors. Tus 
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"Ts true we were then told, that what was done by any for- 
mer Pope, could not well be revoked at that Time, which 1s 
as _— as to affirm, that it might be done when Opportunity 
ſerved. 

But the preſent Poſſeſſors have a better Title to thoſe Lands 
than the Pope's Diſpenſation can give them; for as I have 
mentioned, moſt of them were ſurrendred to the King by the 
Abbots and Convents themſelves, and theſe Surrenders were all 
confirmed by Act of Parliament. 

The Penſions of thoſe Abbots who ſurrendred were propor- 
tioned to their Crimes or Innocence; bur the Monks were al- 
lowed not exceeding Eight Pounds a Year during their Lives, 
or until they ſhould be provided with Livings, which they were 
certain to have upon every Vacancy ; becauſe thoſe who pur- 
chaſed the Abby Lands of the King were to pay thoſe Penſions 
to the Monks out of the Rents of the ſuppreſſed Monaſteries; 
and to caſe themſelves of that Charge, the Purchaſers were very 
induftrious to provide Livings for them. 

But this was a wrong Step to Reformation, becauſe the 
greateſt Part of the Clergy were (by this Means) ſuch, who had 
been formerly ignorant Monks and Friars, which Set of Men 
were not worn out till the Reign of Queen Elzabetb; and then 
thoſe of better Education were placed in the Churches. 

It has been often inſinuated, as a Reproach to that Reign in 
which theſe Monaſteries were ſurrendred, that it was a rob- 
bing of God; and that it was a covetous Deſire of their Riches, 
which made the King ſo intent upon the Reformation. 

In anſwer to this, I muſt admit that Churchmen ought to 
have ſuch a Subſiltence which may ſecure them from all Secular 
Cares, and from that Contempt which is always incident to Po- 
verty. 

They ought likewiſe to have ſufficient for charitable Uſes, 
and to ſupport Hoſpitality ; for by this Means they win and cn- 
gage the Affections of their People. 

But when they graſp after great Riches, when by pious Cheats 
they had fraudulently obtained from an ignorant and unthink- 
ing Laity the greateſt Part of their Poſſeſſions and Riches, and 
when thoſe Riches were ſeldom or never applied to any reli- 
gious Purpoſes, then it became the Intereſt of the Nation in 
general, and of the Government itſelf, to re-aſſume thoſe Lands, 
which had fo long continued uſeleſs to the Support of the one, 


or Defence of the other. 


The Hiſtories of thoſe Times inform us, that the Abbots be- 
came rich by falſe Opinions and Notions of Purgatory impoſed 
on the => by Relicks, Maſſes, and other ſuperſtitious So- 


lemnities, and what is worſt of all, by the Spoil of the Church 
itſelf ; for both the great and ſmall Tithes which belonged to 
tbe Secular Clergy (that is to Parſons) were in many Places 
taken from them, and by * Pope's Authority given to on 
veſte 
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veſted in the Monaſteries; and the Abbots allowed thoſe who 
ſerved the Cure but ſmall Stipends ; and where they were moſt 
liberal, it was only to permit the poor Vicar to have the ſmall 
Tithes. 

Now when thoſe Monaſteries were diſſolved, by reaſon of 
great Abuſes which were committed in them by Monks and 
Friars, who were a Scandal to their Order, their Revenues 
might, with more Appearance of Juſtice, have been ſettled on 
the ſecular Clergy rather than on Lay- men; and this had been 
agreeable to the Opinion of St. Aaguſtin, who maintained that 
the Emperor did very juſtly in taking away the Eccleſiaſtical 
Revenues of the Donatifts, and giving them to the Orthodox ; and 
Luther himſelf many Ages after him declared, That the Reve- 
nues of the Church of Rome ought to be appropriated to the 
Maintenance of Minifters and Schools. 

But as it is natural to Mankind to be always in Extreams ; 
when theſe Abbies were diſſolved, and all the old Monks dead 
or provided with Livings, ſo that their Penſions ceaſed, thoſe 
who purchaſed their Lands of the Crown, had them charged 
with no other Incumbrance, but with that poor Stipend which 
the Abbot had given to thoſe who officiated at the Altar; and 
which, as the learned Lord Biſhop of * Sarum rightly obſerves, 
is not a competent Maintenance for a Clergy-man now; for it 
would ſcarce ſupport a fingle Man then, without the additional 
Helps of Fees for Orbits, Exequies, Maſſes for poor Mens Souls 
(for the Abbots themſelves had the Profits from thoſe that died 
rich) and ſuch other Perquiſites ; all which are now gone, and 
nothing in their Room; ſo that the Clergy, in many Places, have 
2 very narrow Subſiſtence, which certainly makes them ſubject 
ro want, and by Conſequence to Contempt ; and this he tells 
us was the greateſt Miſchief which befel the Church at the Re- 
formation, that there was nota better Proviſion then made for 
the Clergy. 

"Tis true, this was not only a great but a very unequal 
Change; for Men who lived in the greateſt Eaſe and Plenty, 
to ſubſiſt upon a Penſion of 8 J per Ann. for none of the Monks 
had more, and all of them could not be provided with Livings : 
For Men, who to diſtinguiſh themſelves from the Reſt of the 
Eccleſiafticks, were called Regulars, becauſe they did or ſhould 
live under certain Rules of Government in their Houſes; I ſay 
for theſe Men to be blended amongf the Laity, and ſpend the 
Reſt of their Days in a poor and neglected Manner; 3 
Men who had the Honour to ſee the Heads of their Houſes 
mitred, and exempt from the Juriſdiction of the Biſhop, by parti- 
cular Grants from Kings, as Abingdon by King Kenulph, Battle 
by William the Conqueror, c. and not onlyafo, but to exerciſe 
Epiſcopal Authority within their don Limits, and who were 
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Lords of Parliament themſelves; and likewiſe to ſee the very 
ſame Perſons ſtript of all thoſe Privileges and Preferments, and 
to live many Years afterwards leſs regarded than the Porters of 
their Abbies before the Diſſolution, and what is Rill worſe, to 
entail Poverty upon moſt of the Vicars of this Kingdom. 
I grant there was no fix'd Number of thoſe Abbots who were 
Lords of Parliament, but there were always ſome ; in 43 H. 3. 
there were 102 Abbots and Priors ſummoned to Parliament, in 


the Reign of Ed. 1. and Ed. 2. there were 50, and ſometimes 80 


and more, that the Number of Regulars might come nearer to 
the Number of Seculars; not that they eſteemed it any great 
Honour to be ſummoned by a Layman, tho* a King; for their 
Obedience was due only to the Pope; and therefore we have In- 
ſtances when they refuſed to atrend the Parliament upon the 
King's Summons. | f 

And it hath been a . N that when they did ſit there, 
whether it was as Part of the Eccleſiaſtical State, or as holding 
their Lands of the King per Baroniain. | 

In anſwer to which, I find that under all the Engliſh Saxon 
Kings, they held their Lands in Frank-Almoigne, and then 
they fate there in their Spiritual Capacity. . 

But King Niiam the Conqueror, to keep them a little cloſer 
to his Service, altered that Tenure, and appointed that they 
mould hold of him per Barchiam; and m Lb: (a) Coke tells us, 
that of thoſe Abbies which were of the King's Foundation, an 
which were held of him per Baroniam, the Abbots, by Virtue of 
that Tenure had a Right to be Summoned to Parliament, and 
were Lords of Parliament. 

And this is confirmed by the Charter of Exemption (5) of the 
Abbot of St. Auguſtin in Briffol; fbr the Writ ſets forth that 
the Abbot complained that he was fummoned to Parliament, 


Licet ipſe non tenet per Barohiam ſeit aliquo alio modo in Capite, nor 


that his Houſe was of any Royal Foundatien, Per gucd de veniendo 
ad Parlianientum de jure Summoneri debeat. | 

So where the Abbot of Fiirplace complained of the like Sum- 
mons (c) when he held all his Lands In pura & perpetua Elee- 
moſyna & non per Buromiam aut alias in Capite ßer quod ad Parlia- 
mentum Summoneri non debeat. x ; | 

And (d) Mr. Selden is of Opinion, that where it appeared 
that the Abbot nibil tenuii de Rege, that was a ſufficient Reafon 
why he ſhould not be ſummoned. 

"Tis true ſeveral Abbots, who did not hold per Baroniam, were 
ſummoned to Parliament upon extraordinary Occafions, in ſe- 
veral Reigns after the Conqueror; but this was not de jure, it 
was only for their Advice and Aſſiſtanee upon preſſing Ciregm- 
ſtances ; but thoſe who held per? Baroniam, were Lords of Par ia- 


e 2 Inf. 3. (5) Prynn. on 4 aft. 335. (0) Prynn. ib. 


325 (d) Seld. Tit. Hon. 730. | 
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ment, and had a Right to be ſummoned, and fit with the reſt 
of the Peers. 


Of theſe, ſome are of Opinion that there were 26, my * Lord 


Coke tells us they were 27, but f the Biſhop of Sarum mentions 
28 at the Time of the Diſſolution. 


Abingdon, St. Edmonsbury, Selby, 

Sr. Albans, Eveſbam, Shrewsbury, 
St. Auſtin, Canterbury, Glaſtenbury, Taviſtock, 
Battle, Glouceſter, Tewksbury, 
St. Bennet, Hide, T horney, 
Berdeny, Malmesbury, Waltham, 
Cirenceſter, St. Mary, York, Weſtminſter, 
Colchefter, Peterborough, Winchcomb. 
Coventry, Ramſey, 

Croyland, Reading, 


To conelude this Title, it may not be improper to ſhew what 

Difference the Law made in ſome particular Matters, relating 
to Abbuts and other Secular and Religious Perſons before the 
Diſſolution. 
The Property of the Goods of the Abby was in the Abbot 
during Life, but after his Death then it was in the Houſe, and 
this was the Reaſon that at Common Law, if ſuch Goods were 
taken away in the Life: time of the Abbot, his + Succeſſor could 
not have an Action of Treſpaſs, for by the Taking the Property 
was deveſted. 

This was remedied by the Statute of Marlbridge, by which it 
was provided, that the Succeſſor might declare Quare bona ©? 
catalla Domus & Eccleſia ſue tempore R. Predeceſſoris ſui cepit, Ec. 
which the Succeſſor of a Biſhop, Dean, or other Secular Eccle- 
ſiaſtick cannot do, becauſe there is an Alteration in the Church, 
by the Death of thoſe Perſons ; but there was none by the Death 
of an Abbor, for the Houſe continued ſtill the ſame, and there- 
fore the Abbot might have an Aſſiſe for a Diſſeiſin, or an Action 
of Waſte, for any Waſte done in the Life of his Predeceſſor; 
which a ſucceeding Biſhop, or a Dean, cannot now ha ve for the 
Reaſon abovementioned. | | | 

But the Abbot was only capable of ** a Feoffment ; it 


could not be made to him and his Convent, for they were dead 
Perſons in Law. 


Ajuration. 
1 IS is where a Man committed Felony, and for the Safe- 


ty of his Life fled to ſome Church or Church-yard, and 
there, before the Coroner, within 40 Days, confeſſed the Fact, 


* 2 Inft, 585, + Hiſt. Reform. 267. +9 H. 6. 4 
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and took an Oath to be baniſhed perpetually from his Native 
Country, but not to a Country of fagdlels; and this was called 
Abjuration. 

t was founded upon the Privilege of Sanctuary; for the 
Church-men in thoſe Days, had not much regard to the Pro- 
perties of Men; for if Goods were ftoln, Et reus a1 Eccleſkam 
confuoiſſet, vitam habeat ; that was the Doctrine at that Time; 
yet they were very careful of their own Goods: For if a Man 
had committed Sacrilege, he could not have any Privilege of 
SanQuary, and therefore coul4 not abjure, but was hanged. 

By the Statute 1 Fac. 1. this Privilege of Sanctuary and all 
its Dependencies were wholly aboliſhed ; ſo that Abjuration, 
founded upon that Privilege, 1s quite gone. 

But Abjuration upon the Statute (e) for not coming to 
Church within three Months after Conviction was lately in 

Force, till that Penalty was likewiſe taken away by a late A& 
(f) of Parliament, upon taking the new Oaths, and Subſeri- 
bing the Declaration therein mentioned. : 

Vet there are ſome other Abjurations ſtill in Force, and 
thoſe which relate to Clergymen, as by the Statute (g) all 
Perſons who are admitted into any Office, Civil or Military, 
muſt take the Teſt, which is an Abjuration of ſome Doctrines 
of the Church of Rome: But Eccleſiaſtical Offices are diftin- 
guiſhed from the Civil, and as ſuch cannat properly be called 
Military ; and therefore Parſons and Vicars are not within that 
Act, and by Conſequence not bound to take that Oath. 

But the Caſe is not the ſame with Biſhops and dignified 
Church-men, for they are within the Act, becauſe they have a 
Civil Juriſdiction and Authority annexed to their Offices by 
keeping Temporal Courts, by Licenſing Phyſicians, and Pro- 
bates of Wills. | 

There is likewiſe another Oath of Abjuration, (5) which 
Clergy-men are expreſly enjoined to take, and that is ro abjure 
the pretended Prince of Wales within three Months after they 
are inducted to any Benefice; and this may be done either in 


the Courts at Weſtminſter, or at the Quarter-Selhons where 
they reſide. | 


Alſolution. 


T is very ccrtain that our Saviour left Power in his Church 
to abſolve Men from their Sins; but this was not an ab- 
ſolute and inconditional Power veſted in any of his Miniſters, 


but it was founded upon Repentance, and on the Penitent's 
Belief in him alone. 


—_—— 


(s) 35 Elis, cap. 1. (F) 1 Willi. cap. 1. (g) 35 Car. 2, 
cap. 2. (5) 13 W. 3. cap. 6. 
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Theſe are the Conditions of Abſolution, which is not a Par- 
don as procceding from the Lips of the Prieſt; for what is done 
by him is only Declaratory of a Pardon from God ro him who 
truly repents and believes; and where God doth not abſolve, 
the Prieſt cannot. 

And that the Power of the Prieſt is only minifterial, in this 
Caſe we have the Teſtimony even of our Adverſaries in former 
Ages; for Frus, who was one of the moſt learned Monks in 
the 15th Century, in his excellent Commentary on St. Fobn's 
Goſpel, affirms, that Apoſtoli remittunt peccata non ſimpliciter, ſed 
quia adbibent media (viz.) Verbum Dei & Sacramenta, per que Deus 
remittit peccata. 

I will not affirm but tis very probable that this may be one 
of the 67 Places in his Commentary on that Goſpel, wherein 
the Spaniſh Facobin Dominius a Soto accules him of teaching Lu- 
theraniſm. It muſt be agreed that "tis not a Catholiek Doctrine, 
for the famous Cardinal! Bellarmin, who was the beſt Penman in 
the next Age, eſpecially in Matters of Controverſy, tells us, 
that Chriſt gave his Church a Fudicial Phwer to ablolve Sins, 
which he proves by the Metaphor of the Keys (viz.) I will give 
thee the Keys of the Kingdom of Heaven ; which Words cannot 
fignify that the Door is opened, but a Power to open: 

Now as to this Matter 'tis ſufficient if a Similitude anſwers 
the chief Intent for which 'ris produced ; and if ſo, it ought not 
to be extended to every Circumſtance, and certainly this is ſuf- 
ficiently done by the Miniſters declaring, that Heaven is opened 
by Faith and Repenrance ; and tho' every Chriſtian may declare 
this, yer none fo powerfully as the Miniſter himſelf, becauſe of 
the Dignity of his Office, and the Authority which he hath by 
a ſpecial Com miſſion from God, to make ſuch Declaration. 

Therefore tis a ſenſleſs Infinuation which Men make againſt 
the Clergy, as if they were ſo vain, as to think they had Power 
in themſelves to adfolve Men from their Sins, when they have 
no manner of Power in ſueh Caſe, but what proceeds from 
Faith and Repentance. 

"Tis true, the Words by which this is done, are Words of 
Authority, (viz.) I Abſolve thee, Sc. The old Way of Abfolu- 
tion was by Prayer and Impoſition of Hands; but that was diſ- 
uſed about the Beginning of rhe 12th Century, and the new 
Method introduced under theſe authoritative Words; and be- 
cauſe the natural Import of ſack a poſitive Sentence might lead 
Alen into an Opinion, that the Clergy aſſumed a Power of pat- 
doning Sins, therefore it was always tempered with ſome fofter 
Expreſhon, (viz.) I abſolve thee, in ſo far as tis granted to me, 
or as far as the Accuſation comes from the Penitent, Sc. 

In former Days the Pope alone aſſum'd this Power of Abſol- 
ving, ©, which Wicklife oppoſed here, by alledging that it was 
in every Pricſt; and one of the Articles which the Pope ſent 
to cur King R. II. complaining againft that good Man, _ 

; chat 
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that he hed aſſerted Hoc debet credi Catholice, quod (i) Quilibet 
Saterdos rite ordinatus habet poteſtatem ſnfficientem quemlibet 
Contritum 4 peccato quolibet abſolvendi; where the Word Contri- 
tum ſeems to be the Foundation of Abſolution, for without Re- 
penrance there can be no Pardon, 

And here I ſhall mention in what Manner H. 4. was abſolved 
by Pope Gregory 7. who at firſt was inexorable, but afterwards 
being entreated by ſeyeral Princes and others, he promiſed ro 
give him Abſolution ; thereupon the Emperor began his Journey 
in Fanuary, accompanied with the Empreſs, and one of their 
Children, with a very ſmall Retinue ; they paſs'd the Alpes in 
that cold Month, and being come into Italy, the Pope inſiſted 
that the Emperor, in order to manifeſt his Repentance, ſhould 
firſt ſend him the Imperial Crown, and all his other Orna- 
ments of Sovereignty to diſpoſe at his Pleaſure, and that he 
ſhould publickly confeſs, that what he had done to offend, 
made him unworthy of being an Emperor. | 

But theſe Terms being thought too rigorous, he was carneſtly 
entreated to mitigate them, and ar laſt conſented, upon Condi- 
tion that the Emperor would reſolve to do whatever ſhould be 
enjoin'd him for a Penance, to which he ſubmitted, and went 
to the firſt Gate of the Caſtle, expecting what ſhould be en- 
join'd him, which was as followeth : | 

+ 4 He was ordered to enter that Gate alone without any At- 
* tendance, he was ſtopped at the ſecond Gate, and obliged to 
© lay down all the Enſigns of Majeſty, and to pur on a coarſe 
© Woollen Coat, and to ſtay there bare-footed from Morning to 
Night, and ſome ſay with Cizers, and a Broom in his Hand, 
as ſubmitting to be ſhorn and whipt; in this Poſture he was to 
© ſtand three Days before he could be admitted into the Pre- 
* ſence of the Pope, and on the fourth Day he was reconciled 
to the Chureh, upon Condition that he ſhould ſubmit to the 
. r which the Pope ſhould give about the Accuſation 
* brought againſt him, and that in the mean Time he ſhould 
not exerciſe any AQ of Sovereignty. 

I mention this to ſhew that the Power of new Rome was a 
greater Prodigy than that of old Rome, but now her Conqueſts 
are at an End. 

Bur to return, Abſolution is uſually given to dying Perſons, 
who have but a little Time to repent ; and in ſuch Caſe there 
may be ſome Difficulty how the Miniſter ſhall be ſatisfied, that 
the Faith and Repenrance of an expiring Sinner is ſincere, and 
how he ſhall know that it is accepced, in order to the Remiſ- 
ſion of his Sins; for if the Miniſter is not ſatisfied in theſe Par- 
ticulars, he hath no Autheriry to apply the Promiſes of Grace 
and Sal vation to the dying Perſon. 


P tt i. 
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(i) Prynn. on 4 Inſt. 255. 
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All that can be ſaid in this Caſe is, That after the Miniſter 
hath ſolemnly addreſſed himſelf to God, in Prayers, and parti- 
cularly upon this Occaſion; he ought afterwards ſeriouſly to 
apply himtelf to the Penitent, and to examine him concerning 
his preſent State and Condition ; and if he find that his Conſci- 
ence 1s touched with a Senſe of his Sins, then he ought to en- 
courage him in the Progreſs to a ſincere Repentance ; and 
when all that is done, he muſt leave the Succeſs, where infinite 
Mercy is to be found. 

Therefore thoſe Miniſters, who in April, 1696. abſolved Sir 
Fobn Friend, and Sir William Parkyns, at the Place of Exccu- 
tion, were juſtly cenſured, by the Governors of the Church, 
to be both inſolent and irregular in that Act, becauſe the dying 
Perſons were not moved by them to make any Confeſſion o 
their Sins, or at leaſt of that Sin of High Treaſon, for which 
they were to ſuffer ; for they were ſo far from believing it to 
be a Sin, that they expreſſed a Satisfaction to die for it; there- 
fore they could not repent, or defire Abſolution in ſuch Caſe; 
ſo that Abſolying them was not only a Juſtification of that 
Crime, for which they were condemned; but a bold Affront, 
both to the Laws of the Church and State. 


' Abſtinence. 


Think nothing hath been more abuſed than this Virtue of 

Abſtinence, which is recommended to us by the Church, 
and which we ought to obſcrve, ſo far as it tends to depreſs any 
inordinate Appetite, and make it more ſubſeryient to the Pur- 
poſes of Religion. 

"Tis this, and only this, which may be truly called a reli- 
gious Abftinence ; for it humbles our vicious 1 and by 
that Means raiſes our Minds to & due Senſe of Prayer and De- 
votion. | 

But there is another Sort of Abſtinence, which is called Ri- 
tual, and which conſiſts only in abſtaining from particular 
Meats, at certain Times and Scaſons; and this is preſcribed as 
a Task, which we muſt undergo to expiate our Sins, when at 
the ſame Time weare allowed to indulge our Appetites with all 
manner of delicious Wines, and with any other nouriſhing 
| Meats, but thoſe which for that Time are prohibited. 

So that this Ritual Abſtinence is a meer Mockery put upon 
Religion; it cannot be any Manner of Penance, and yer 'tis 
believed to be fo, and to be compleated too, when the Faſting 
(as they call it) is over. 

But certainly Men muſt have a very ſlender Opinion of their 
Sins, when they can believe they are ſo eaſily expiated ; not by 
any ſevere and affliding Abſtinence, which may mortify our 
Natures, and make us mort intent upon religious Duties, bur 


by 
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by drinking the moſt pleaſant Wines, and feeding upon all 
other Delicacies, which either Art or Nature can provide for 
us. 

This merry and pleaſant fort of Abſtinence, being fo widely 
different from that which was inſtituted by the Church, in the 
primitive Times, and ſo agreeable to our natural Inclinations, 
muſt neceſſarily expoſe the other ro Scorn and Contempt; and 
thoſe who deſpiſe the Inftitutions of the Church, have always 
very mean Notions of Religion, and are bold and ignorant 
enough to deſpiſe even God himſelf. : 

It was the Spiritual Monarch of the Weftern World, who in- 
troduced this Ritual Abſtinence among the People, who at firſt 
attempted only to govern the Eccleſiafticks by his Law, called the 
Decretals, which were publiſh'd here in the Reign of King Ste- 
ben; but afterwards he brought the Lairy under certain Laws 
and Rules, and particularly under thoſe of Abſtinence, which 
were then called Rogations; but ſo groſly abuſed from the true 
Deſign and Nature of Fafting, that a certain Biſhop of France, 
in Imitation of the Pope, inſtituted certain Days of Abſtinence, 
as Sir Henry Spelman tells us, which were to be a Sovereign Re- 
medy to cure the French Pox; and it was to be perform'd, by 
walking about 37 Miles, in middle Lent, to the Church of 
St. Fulian the Martyr, and ſinging there; but how long he doth 
not mention. 

Faſting is certainly one of the greateſt Penances which can 
be laid upon the Northern People, eſpecially upon ſuch who 
are Rich, and have been accuſtomed to cat much and drink 
more; and if the Chriſtian Religion had at firſt been planted 
in thoſe cold Countries, tis probable the Governors of the 
Church would not have ſent ſuch ſevere Canons into the Eaſt, 


about Abſtinence and Vigils, as thoſe of the Er ſent to the 
Northern Nations, 


Adminiſtration. 


S this Head concerns the Authority of Biſhops and other 
"Ordinaries, in their Dioceſes and Juriſdictions, I think 

it proper to take ſome Notice thereof in this Place. ; 
In former Times, * he who died [zteftate was accounted by 
the Church-men Damn d, becauſe he was obliged by the Canons 
to leave at Jeaſt a Tenth part of his Goods to pious Ules, for 
the Redemption of his Soul : But as it often happened, by ſad- 
den Diſeaſes, that People died without making any Diſtribution 
of their Goods to pious Uſes; therefore by ſubſequent Canons, 
the Biſhop had Power to make ſuch a Diſpoſition as the In- 
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teſtate himſelf was bound to dot And *tis ſaid, by this Means 
the Spiritual Courts came firſt to have Juriſdiction in Admini- 
ſtrations and Teſtamentary Caſes. | 

Before the Sturute of Ed. 3. by the Statute of Weſtm. 2. the 
Goods of Perſdns dying Inteftate were to be committed to the 
Diſpoſition of the Ordinary ; who was bound to anſwer the 
Debts of the Deceaſed, as far as his Goods would extend: 
And by the above-mer.tioned * Statute, Authurity was given 
to the Biſhop of every Dioceſe to appoint Adminiftrators, to 
gather up and diſpoſe of the Gaods of the Deceaſed, ſo as they 
ſhould account for the ſame as Executors. 

And by another f Law Adminiſtration is to be granted to the 
Widow, or next of Kin of the Inteſtate; and no Part of his 
Goods is now given to pious Uſes; for Adminiſtrators are to 
make true Inventories of the Goods of the Deceaſed, which 
muſt be delivered in upon Oath to the Ordinary; and muſt 
make Diſtribution of the Perfonal Eſtate amongſt the Relati- 
ons of the Perſon dying, 

This Diftribution, after the Dehrs, Funeral and other Ex- 
pences are paid, is to be one Third to the Wife, and the other 
two Thirds equally among the Children, and their Repreſen- 
ratives: If there 4 no Children, one Moiety ſhall go to the 
Wife, and the Reſidue to the next of Kin; but if there is no 
Wife, but Children, then it ſhall be divided amongſt ſuch Chil- 
dren ; and if there be no Wife, nor Children, it falls to the 
next of Kindred in equal Degree. And in Caſe any Children 
ſhall die Inteſtate, after their Father, without Wife or Child, 
the Mother, and every Brother and Siſter, and their legal Re- 
roſes, (not after Brothers and Siſters Children) ſhall 

ave equal Share in their Eſtates, by the Statute 22 & 23 
Car. 2. | 

In this Sratute there is an Exception of Children advanced 
by a Father in his Life-time, with any Eſtate equal to the 
other Shares. 

Ordinaries, Sc. upon granting Adminiftration, are obliged 
to take Bonds with Sureties, for rendring a juft Account of the 
Goods of the Deceas'd, and to make a Diſtribution according 
to Law. 

And one of the + Half Blood is in the ſame Degree of Kin 
with one of the Whole, to take out Adminiſtration, and be en- 
titled to his Part of the Diſtribution of an Inreftare's Eſtate. 


* 
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* 31 Ed. 3. f 21 H. & 22 & 23 Car. 2. + 2 Lev. Rey. 
173. 
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(15) 
Admiſſion. 


Ince the Office of a Presbyter was inftituted by Chriſt him- 

ſelf, for the publick Benefit of Mankind, tis requiſite thac 

the Entrance into ſuch Office ſhould be ſo well guarded, that no 

Man might take that Honour upon himſelf, except he is call'd 

of God, as * Aaron was; and this is by Enquiry how the Per- 
ſon is qualifed. 

I ſhall not mention what Care hath been taken by the very 
Heathens, to admit none to the Prieſthood but thoſe who had 
undergone ſome Exemplary Trials, by which they gave ſufh- 
cient Proof of their Virtue ; but ſhall only obſerve, that St. Paul 
gives Rules to f Timothy after the Church was ſettled at Ephe- 
ſus, that the Deacons ſhould be firſt proved before they ſhould 
be admitted to that Office, and by a Decree of the Council of 
Sardis, aſſembled by Conſtantius and his Brother Conftaxs, it was 
e that the Candidates ſhould be examin'd with all Exact- 
neſs. = 
.  Agreeable to this Canon Admiſhon here with us is, when the 

(*) Biſhop, upon Examination of the Clerk, admitteth him ta 
be able to perform the Othce of a Prieſt, for which, by the 
135'h Canon he is to take no manner of Fee, and tis done in 
theſe Words: Admitto te habilem, c. and tis the Opinion of 
very learned Men, that this Right of Admiſhon was veſted in 
Biſhops ever ſince Chriſtianity was received in this Nation. 


Under this Title, I think it proper to mention, 
(1.) The Qualifications of the Clerk who is to be admitted. 
(2.) What the Canons require of a Biſhop relating to the 
Admiſſion. : 
(3.) And laftly, What are good Cauſes why the Biſhop ſhould 
refuſe to admit, and what not. 


And firſt, As to the Qualifications of the (/) Clerk, he muſt 
be 23 Years old, and a Deacon, before he can be admitted to 
any Benefice with Cure. | 

Such Deacon muſt publickly read the 39 Artiales in the 
Pariſh-Church to which he is admitted, and declare lis Aſſent 
thereunto, and muſt ſubſcribe the ſame in the Preſence of the 
Ordinary. 

A Prieſt muſt be 24 Years old before he can be admitted to 
Preach, or to adminiſter the Sacraments; and he muſt bring a 
Teſtimonial of four Perſons, known to the Biſhop, of his Life 


——c — 


* 5 Heb. 4 + 1 Tim. 3. 19. (i] 2 Inſt. 344 () 13 Eliz. 
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2 Doctrine, and be able to give an Account of his Faith in 
tin. 

Beſides, no Perſon is to be admitted into a Benefice with 
Cure, Oc. of 30 I. per Ann. and in the King's Books, unleſs he 
is a Bachelor in Divinity, or a Preacher lawfully allow'd by 
ſome Biſhop, or one of the Univerſities ; and all Admiſſions to 
the contrary are void. 

There are ſome Canons which relare to this Matter, which 
were confirmed by Letters Patent of King Fames I. which are 
as follow : | 

The 3534 Canon takes Notice that it was long before that Time pro- 
vided by the De rees of the Church, and the ancient Fathers, that 
none ſbould be admitted to the Order of a Deacon, or Prieſt, <vho had 
not ſome certain Place <vhere be might officiate; and in Conformity 
to thole Decrees that Canon requires, 

That mo Perſon ſhall be admitted into Orders, except he produces 
a Preſentation to the Biſho) of ſome Eccleſiaſtical Living, then void 
in his Dioceſe, and bring a Certificate that he is provided of ſome 
Church, or of ſome Miniſter's Place va. ant, either in a Cathedral, 
or Collegiate Church; or that he is Fellow, or Chaplain in ſome Col- 
lege, either in Oxford or Cambridge; or Maſter of Arts of Five 
Tears ſtanding in the Univerſity, and living there at his own Charge ; 
or wnleſs the Biſhop himſelf ſhortly intends to admit him to ſome Be- 

ce, or Cura y. 

Under theſe Qualifications, and theſe Terms, a Perſon may 
be admitted to a Living; and there is a Penalty inflicted upon 
the Biſhop, for admitting any one contrary to this Canon; and 
that is, to maintain the Perſon ſo admitted, until he prefer bin,; 
which if he vefuſe, he may be ſuſpended by the Archbiſhop, being aſ- 
ſiſted with another Biſhop, from giving Orders for a <vbole Year. | 

By the 54th Canon, the Biſhop is probibited to admit any Perſon in- 
to Orders, if he doth not dell in his own Dioceſe: Tis true, he may 
admit one who lives in another Dioceſe ; but then ſuch Perſon 
muſt be one of our Univerſities, or he muſt bring Letters Di- 
miſſory from the Biſhop in whoſe Dioceſe he lives, or a Feſti- 
monial of his good Lil and Converſation, under the Seal of 
ſome College of one of the Univerſities, or of four Miniſters, 
together with the Subſcription and Teſtimony of other credible 
Perſons, who have known the Perſon for three Years. 

By the 35th Canon the Biſhop is to examine the Clerk before Ad- 
miſſion ; but if he is admitted without any Examination, either by the 
Biſhop, or by Three Miniſters appointed by bim, in ſuch Caſe the Bi- 
ſhop may be ſuſdended by the Archbiſhop, 4s aforeſaid, from conferring 
Orders for tuo Years. 

The chief Reaion of this Examination is, that the Biſhop 
may be ſatisfied the Perſon is qualified, tam ſcientia quam mo- 
ribus. 

Now as to his Knowledge, fince the Scriptures were original- 
ly written in the Hebrew and Greek Tongues, it ſeems ry 

1 that 


that every Miniſter ſhould underſtand thoſe Languages. I have 
the Authority of a whole Synod for what I write, which was 
held at Harlingen in Frieſland, Anno 1624. it was then decreed 
by them, that in po Theologia candidati, quotquot ad exa- 
men Miniſterii Eccles admitti deſiderabant, preter Teſftimonia Se- 
natus Academici & Theologie Profeſſorum, exhibeant etiam Teſti- 
monia Profeſſorum Ebres & Grace Linguc, quibus doceant ſe in 
prediftis Linguis eos ſaltem progreſſus feciſſe, ut originalem Veteris 

ique Teftamenti Textum mediocriter poſſint intelligere, utque in 
Claſſe iſta, cum examini ſe Merunt, ejus quoque rei ſpecimen edere 
teneantur. 

But Admiſſion with us is no more than an Allowance, or Ap- 
probation of the Biſhop, that the Clerk preſented to him is 
capable of performing his Office; and this is a Right veſted in 
the Biſhops, ever ſinee the Parochial Clergy were eſtabliſn d 
here. This appears by ſame of the Canons colle&ed by 
Archbiſhop Egbert, who died Anno 766. that Prieſts ſhould 
not be placed in any Church fine Authoritate & Conſenſu Epiſco- 


m. 

Tis true, Mr. Selden in his Hiſtory of Tithes tells us, that 
this Method of preſenting a Clerk to the Biſhop was intro- 
duced here, Amo 1200. by the Canon Law, but our * Hifto- 
rians give us another Account of it; for when Gregory the gth, 
who was Pope 16 Years afterwards, attempted to encroach up- 
on our Nobility by Papal Proviſions, they all join'd in a Re- 


monſtrance to him, importing, that from the firſt * 7 
| 0 


Chriſtianity here, the Patrons of Churches, upon the Deat 
Incumbents, preſented their own Clerks to the Biſhop to fill 
the Vacancy : And becauſe the Law hath made him a Judge 
of the Capacity and Fitneſs of the Perſon, therefore an Action 
on the Caſe will not lic againſt him, if he refuſe to admit him 
thus qualified, according to the Canons; but the Remedy was 
by the Writ, Quare non admiſit; or, ad admittendum Clericum, 
which may be brought in that County (m) where the Refuſal 
was, and not where the Church is, becauſe the Refuſal is the 
Ground of the Action 

But the Clerk could not be admitted, if he obtained Judg- 
ment, becauſe Damages were only to be recoyer'd in thele 
Actions. 

Naw the firſt of theſe Writs was never brought, but when the 
Advowſon was recover d, upon a Writ of Right of Adyowſon, 
and then the Biſhop had refus d to admit; and the other was al- 
ways brought after the Plaintiff had recover'd the next Preſen- 
tation, upon an Aſſize of Darreign Preſentment, which Pro- 
ceedings are now antiquated, and a quicker Remedy by Qzars 
impedit is now in Uſe, 5 
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Now, as the Law hath given the Biſhop Power to admit un- 
der theſe Qualifications, fo it hath prohibited him to admit 
(n) Aliens and Frenchmen; the Reaſon may be, as my Lord 
Coke obſerves, upon the Statute De aſportatis Religioſornunm, becauſe 
Aliens and Frenchmen had got the greateſt Part of the Poſſeſ- 
fions of the Kingdom, and this might be a Reſtraint upon them, 
from getting more. 

Bur ſome are of Opinion, that theſe Statures, mentioned in 
the Margin, being made in Time of War between thoſe Na- 
tions, are not in Force at this Time; for we ſee Aliens are ad- 
mitted to Benefices. And tho' my () Lord Coke, upon Conſi- 
deration of tho'e Statutes, was of Opinion, that they ought not 
to be admitted; yet in Calvins Cale he tells us, that not only 
an Antenatus born in Scotland, before the Union; but an Alien, 
born in Spain, is capable of a Benefice in England, and may 
maintain an Action for any Thing concerning the Poſſe ſſions of 
the Church, as Priors (p) Aliens might have done, becauſe the 
Action is not brought in his own Right, but in his Politick Ca- 
pacity, and in the Righr of the Church. 

Now if he is capable of a Benefice, I ſee no Reaſon why 
the Biſhop ſhould refuſe to admit an Alien. 


"Tis true, no Action on the Caſe lies againſt rhe Biſhop, for 


refuſing to admit, for the Reaſon abovemention'd ; but if he 
admirs, and the Archdeacon refuſes to indu, an Action on 
the Caſe lies againſt him; for Induction is a Temporal Act. 

Tins was made a Queſtion by Fitzhc>bert, (4) becauſe the 
Archdeacon might have ſomething to alledge for his Refuſal, 
which might be cognizable only in the Spiritual Court; but tis 
not doubced now, but that ſuch an Action will lie, and I ſee 
no Reaſon why it ſhould not, as well as an Action againſt a 
Sheriff, for refuſing to give Poſſeſſion upon an Habere Facias 
Poſſeſſionem, for in this Reſpe& an Archdeacon may be called an 
Eccleſiaſtical Sheriff. 

I ſhall now ſhew what hath been allowed by our Law to be 
good Cauſes, for a Biſhop to refuſe Admiſhon to a Clerk pre- 
ſented by the Patron. | 

And farft, tis generally held, (7) that whatever are 
Cauſes of Deprivacion, are likewiſe ſufficient Cauſes to deny 
Admiſhon ; as Incontinence, IIliterature, Perjury, Hereſy, 
Baſtardy, Outlawry, Drunkenneſs, a Layman, Sc. all which 
you may ſce more at large in Title Deprivation. 

In 39 Ed. 3.1, & 2 the Biſhop refuſed to admir, and in a 
Quare impedit brought againſt him, he pleaded that the Clerk 
was Perſona inhabilis to have a Benefice. 


(2) 3 R. 2. cup. 3. 7 H. 4. cap. 12. 1 H. 5. cap. 7. 2 Inſt, 
583. e 
631. 


In 


) 4 Inſt. 138. (p) 1 Inſt, 129. () N. B. 47. (r) 2 Inſt. 


the next Ayoidance, and Two of them preſent a Cler 
2 Biſhop, he may refuſe to admit him till they all join in the 
* Preſentation, unleſs theſe two prefent the third Jointenanr, 
and then the Biſhop muſt admit him, becauſe he may relinquiſh 
his Title, and he cannot join with the other two, in order to 
> preſent himſelf. 
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In the very next Year another Biſhop (;) pleaded to the like 
Action, that the Preſentee was not ſufficiently Lettered, and Ex 
ratione inhabilis, and both theſe Pleas were allowed to be good, 
tho' the Matter was very general. 

So () Perſona in literatura minus ſufficiens ſeu babilis ad ba- 
dend * bereficium Sanctæ Eccleſie. 

So is Criminoſus generally & non de ſrma Dofrina. 

So is Perjurns, Paſ. 6 Elix. Rot. 714. Paſchal verſ. Ep'um 


| London. 


So is Simoniacus, (u) tho' in Relation to any former Benefice, 


and not to that which he deſires now to be admitted. 


So In a very late Cafe (x) the Biſhop of Exceſter refuſed to 


| admit a Perſon to a better Living, becauſe he was In L teratu- 


ra inſufficien. & ea ratione inhabilis, EP minime idoneus ad habend. 
Eccleſiam cum cura animarum. 


Tis true, the Courts in Neſtminſter- Hall held this to be in- 


certain, and to be a very loole Way of Pleading, and there- 


fore gave Judgment for the Plaintif in the 1 impedit, which 
was affirmed upon a Writ of Error in the King's Bench; bur 
the Judgment was revers'd in the Houſe of Peers. In this Cate, 


it was ſaid by the Court, that the Biſhop muſt examine and 
admit, or refuſe in convenient Time; if he doth not, he is a 
Diſturber by the Delay; and if he refuſe guia cwiminoſuc, he 


need not give Notice; but if it be qui iliteratus, he mult give 
Perſonal Notice to the Patron: And an Ordinary may refuſe 


a Parſon as unfit for a Cure, tho' he had been allowed for a 


ES . 


© former. 


All the Cauſes abovcmention'd are now good Cauſes of Re- 


fuſal to admit a Clerk to a Benefice, and they are ſuch which 
relate to his Perſon ; bur if there is no Incapacity in the Pre- 
ſentee, the Biſhop may refuſe to admit him, for ſome Cauſes 
relating to the Patron, as if he is excommunicated, &c. 


So if there are Three Jointenants of an Advowſon, ( 2 J or 2 ; 
ro the 


But theſe Cauſes following are not ſufficient for the Biſhop to 


7 refuſe the Clerk; as to alledge that he is a Frequenter (z) of 
2 Taverns, or a Player at unlawful Games, becauſc theſe Acts do 


* — 


— 


— 


(s) 40 Ed. 3. 25. (:) 15 & 16 Eliz. Rot. 1941. Molineux 


verſ. Archbiſhop of York. Hill. 6. Eliz. Rot. 646. Bodenham 
verſ. Ep'um Hereford. (2) 2 Rol. Abr. 356. (x) Hill. verſ. 
2 Ep'um Exceſter Caſes adj. 88. 2 Salk. 539. (5) 26 Rol. Abr. 
355. (2) Dyer 254. 2 Rol. Abr. 355. | ; 


C'Y not 


20 Admiſſion. Adultery. 


not make the Man Criminoſum, they are only Mala probibita to 
ſome Perſons, and at certain Times, but are not Mala in ſe. 

The Biſhop refuſed to admit a Clerk, (“) becauſe he was 
Schiſmaticus inveteratus ; this was adjudged uncertain, and that 
he ought to ſer forth the ſpecial Cauſe; for if Schiſm is a 
Breach of that Communion wherein a Man might have conti- 
nued without Sin, then *tis grounded upon ſome particular 
Opinion or Notion to the contrary, which ſhould have been ſer 
forth, that the Party might traverſe it. 

"Tis no Cauſe to refuſe a Man becauſe he hath another + Be- 
nefice, for that is at his own Peril; but in ſuch Caſes the Se- 
cond is uſually better than the Firſt, which the Parſon accepts, 
and ſo the farſt is void. 


Adultery. 


HIS is Illicitus concubitus conjugati & conjugate, which was 
| a Crime before it was forbidden by the poſitive Law of 
Moſes, for it is contrary to the Law of Nature; and yet ſome 
of the Fathers, and 3 St. Chryſofome, ha ve commend- 
ed the Prudence of the Patriarch abam, who expos'd his 
Wife to the Adulterous Embraces of Abimele h, which he might 
eaſily have prevented by telling him the Truth, that ſhe was 
his Wife and not his Siſter. | 

All Nations have agreed to infli& ſevere Puniſhments on 
Criminals of this Nature, though they differ in the Manner ; 
for amongſt the Fes both the Man and Woman were puniſh'd 
with Death, either by ſtoning, or by ſtrangling, the laſt of 
which was accounted the eaſieſt Death; and where the particu- 
lar Manner was not determined by Law, there the Rabbins tel} 
us ampliandi ſunt ſavores. | 

Therefore when (a) Moſes told the Children of Iſrael, that 
the Man and Woman ſhould be put to Death, it was uſually by 
Strangling; tho the (b) Prophet Ezekiel mention'd Stoning, and 
fo did the Phariſees, when they — a (c) Woman convict- 
ed of Adultery before our Saviour, declaring to him what the 
Law cf Moſes was in ſuch Caſes, thinking that he would have 
acquitted her contrary to that Law; however the Pumſhmenc 
was ſtill by Death. 

"Tis probable the like Puniſhment was inflicted by the Grecians 
on thoſe Otfenders, for (d) Mr. mentions an ancient 
Medal, coined by the Inhabitants of an Ifland in the Zgean 
Sea, where Juſtice was ſtrictly adminiſter'd, having two Faces 


(*) 5 Rep. 58. Specor's Caſe. + 2 Rol. Abr. 555. (a) 20 
. (5) 16 Ezck. 34. 40. (c) 8 John 5. (4) Obſ. in Nu- 
Mils. To. 61. 
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on one Side, and an Ax on the other, which ſignified the ca- 
pital Puniſhment of a Man and Woman convicted of Adul- 
ery. 

— ſome Pagans the uſual Puniſhment was by Caſtra- 
tion, to which (e) Horace ſeems to allude ; | 


q Accidit ut cuidam teſtes caudamg,; ſalacem 
Demeteret ferrum ©: 


There are two Inſtances of this Kind of Puniſhment in (f) 
Valerius Maximus; tis wounding Luft in the moſt ſenſible Part, 
and *tis an effectual Remedy to prevent the committing the 
like _ again, which no other Puniſhment will do that is not 
capiral. 

Therefore (g) Martial laugh'd at that Husband who cut off 
a Man's Noſe whom he found in Bed with his Wife, telling 
him ſhe was no Loſer by it; but another (5) Poet exerciſing 
his Fancy on a Husband under the like Circumſtances tells us, 
that in his Fury 


Diſtringit gladium, ma hæ duo Brachia ſcindit, 
Atq; duos mæchi diſſecat enſe Pedes; 

Non ſic debuerat facinus punire nefandum, 
Pars qus peccatum eſt hec reſecanda fuit. 


The Romans preferr'd Death before it; this appears in the 
Caſe of thoſe Merchants which (i) Ceſar repreſented to the 
Ambaſſador of Pharnaces, and who had undergone that Puniſh- 


ment in the Kingdom of Pontus. 


But in the Reign of the laſt of the Roman Kings they had a 
very odd Puniſhment for Adulterers, which was, by thruſting 
a large Raddiſn into their Bowels, and if that could not be had, 
then by thruſting up à Fiſh with a large Head; this appears by 
Catullus, who liy'd at that Time: NET, | ; 


J 4h tum te miſerum, maliq, fati, 
Quem attractis pedibus, patente porta, 
Percurrent raphanique, mugileſque. 


Scaliger, who wrote a Comment on that Poet, takes no No- 
tice of it, but Juvenal alludes to it in his tenth Satyr, 


— Y Ouoſdam machos & mugilis intrat. 


* * — 8 _—_— 


(e) 2 Satyr. lib. 1. (Ff) Lib. 6. Cap. 1. N. 13. (g] Lib. 3. 
Epigr. 85. (5) Vulteius Epig, lib, 2. fo. 136. (i) Hiſt. de 
Bello Alex. 41 I, 
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The Lex Fulia, which was made in the Reign of Auguſtus Cæ- 
ſar, wr Adulterers with Death; tho' uy Brine of a 
contrary Opinion, yet I believe that Puniſhment was not long 
in uſe among thoſe People, for + Seneca, who liv'd in the Reign 
of Nero, tells us, that Pudorem rei toilet multitudo peccantium, 
numguid jam wllins Adulterii pudor eſt, poſtquam eo ventum eft, ut 
nulla virum habeat, niſs ut Adulterum irritet, &fc. And Fuvenal, 
who wrote in Domitian's Reign, exclaims, 


Ubi nunc Lex Fulia dormis : 


But as ſoon as the Empire became Chriſtian, the Puniſhment 
was again by Death; this is allow'd by Brifſſozius ; tho' I find 
that in ſucceeding Reigns, that Puniſhment was mitigated as 
to the Women; for they were condemn'd to live in little Cells, 
and to proſtitute themſelves to all Comers, who were oblig'd 
to wear little Bells at that very Time, that the People paſſing 
by might hear what they were doing, this was a horrid Cu- 
ſtom, and therefore juſtly aboliſh'd by the Emperor Tbeodaſius; 
but many Years afterwards the Emperor Fuſtinian condemn'd 
ſuch Women to be whip'd and ſhut up in Nunneries. 

In the barbaraus Age of our Britiſh Anceſtors, this Crime was 
as common among them as it was amongſt the Romans ; for 
when the Emperor Severus came hither, a Lady of Quality, 
who accompanied him, obſerving the Britiſh Women to com- 
municate their Favours to Men withour any manner of Shame, 
and rebuking one for it, ſhe replied, J We publickly beftoxw thoſe 
Favovs on the braveſt of Men, <ihen you Roman Ladies lie ſecretly 
with the baſeſt of Mankind: + Xiphiline mentions this Anſwer of 
the Britiſh Lady, upon the Account of that Law which that 
Emperor had made againſt Adultery, which could never be put 
in Execution, becauſe the Multitude of Criminals made it im- 

racticable for the Courts to hear all their Trials: This muſt 

e intended of the Eccleſiaſtical Courts, for Adultery at that 
Time was accounted a Spirirusl Offence, not from its Nature, 
for tis no more a Spiritual Crime than Murder, for both are 
Offences againſt the ſecond Table; but from the hy of the 
Perſons who are made Judges of it, and thoſe are Biſhops wha 
obrain'd this Juriſdiction after this Manner. 

When Emperors became Chriſtians, thoſe Biſhops, who were 
inſtrumental to their Converſion from Paganiſm, were in fo 
great Reverence, that they granted them a Power of Judica- 
ture in certain Caſes, whereof Marriage was one; becauſe that 
was always ſolemnized in the Face of the Church, where the 
Biſhop or his Miniſters did preſide. X 


8 — — 


* Briſon. ad legem Juliam de Adulter. 150. f De Beneke. 
lib. 3. cap. 16. + In Severo fo. 343. 
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And becauſe Matrimonial Cauſes were ſubje& to their Juriſ- 
diction, it ſeemed reaſonable that the Violation of Marriage 
ſhould be fo too. 

But the Biſhops (a) for = long Time did not govern them- 
ſelves in this Matter according to the Canons of the Church, 
but purſuant to the Rules of the Imperial Law; and this appears 
by the Puniſhment cf this Offence, which by that Law was 
Death; for our Saxen Anceſtors compell'd the Adultereſs to 
ſtrangle her ſelf, and he who debauch'd her was to be hanged 
over her Grave, King Edmond puniſhed an Adulterer in the 
ſame Manner as he did Homicide; and by an Ordinance of 
King Canutus, the Man was to make the injur'd Party ſuch Sa- 
tisfattion as the Biſhop ſhould enjoin, and then he was to be 
baniſhed : But if it was a Woman who had offended, her Noſe 
and Ears were to be cut off; but I never read that any Woman 
was thus puniſhed. 

By the Laws of William the Conqueror, (5) the Adultereſs 
was to be put to Death. And Bracton, an oid Writer of the Law, 
tells us, That fince the Woman was to undergo the Punt Avent 
abovementioned, it was but reaſonable the Man ſhould be pu- 
niſh'd, not with Death, but I eo Men bro quo deliquit : And 
accordingly Jobn Britton, (c) in the Reign of H. 3. puniſhed 
one Feffery Miller of Norfolk, for debauching his marriod Daugh- 
ter; but the King was angry, and baniſh'd Britton, and iſſued 
forth a Proclamation, that no Man ſhould preſume to do the 
like, unleſs it was in the Caſe of his Wife. 

The aforeſaid Witiam the Conqueror not only altered the 
Puniſhment for this Offence, but took away this Juriſdiction 
from the Biſhop's Courts; eſpecially in Caſes where either his 
Servants, or thoſe who held of him in Capite, were concern- 
ed ; for he prohibited the Biſhops without his Leave to excom- 
municate, to implead, Vel ulld alia Ecclefiaftici rigoris pœnd con- 
ftringere Bavones vel Miniſtros ſuos Adulterio denotatos , and the Of- 
22 were afterwards tried in the Leet, (d) which is a Tem- 
poral Court, and upon Conviction were fined; which was al- 
ways paid into the Exchequer, except the Offence was commit- 
red in Kent, where the Archbiſhop reſided, and then he had a 
Share of the Fines; that is, if the Man was the Offender, then 
the King had his Fine; but if a Woman, then it was paid to 
the Archbiſhop. 

Bur in many Places, (e) Lords of Manors had a Privilege 
to puntſh their own Servants offending in this Nature, within 
particular Limits, and the Fines were paid to them ; and this 


* 


(a) Eadm. 6. (5) Seld. on Eadm. 185. lex. 37. (c.) Seld. 
Janus 35. (4) Spelm. gloſs. in verbo. (e) Spelm. gluſs. in ver- 
bo Laerwitt, 2 Inſt. 433 
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— be the Reaſon why both the r and Spiritual Courts 
took Cognizance of this Offence by Turns. 


I do not find that there was any Struggling between theſe 
Courts ſo long as the Puniſhment was Capital; but when once 
it came to be Pecuniary, and expiated by a Fine, then as the 
Power of the Pope prevailed here, ſo the Spiritual Courts 
claimed this Juriſdiction, and had it; but when there was a 
Prince upon the 'Throne, that had Courage enough to ſtand 
againſt him, then the Temporal Courts reaſſum'd this Judica- 
ture: But in this Conteſt the Clergy obtained, that neither 
they or their Cauſes ſhould be brought before any Secular Ju- 
dicarure ; and being ſure to find Favour in their own Courts, a 
wn Fine did not diſcourage them from committing this Of- 

nee. 

And thus it ſtood till the Reign of H. 7. = 4- when the 
Papal Authority began to be a little diminiſhed ; for this 
there was a Law made, that the Ordinary ſhall puniſh Prieſts 
and Clerks, and religious Men for Incontinency, by Impri- 
ſonment, according to the Quantity and Quality of their Treſ- 
pa, for ſo is the Phraſe in that Law; and this we are told, 

y the Preamble of that Act, was for their more ſure Refor- 
mation. 

But the reformed Divines were mare ſevere ; for I find that 
about two Years after Calvins Death, one Spifame was behead- 
ed at Geneva for keeping a married Woman; and Thaanus tells 
us, that not many Years after that Execution, a Proteſtant 
Governor of Orleans, in the Reign of Car. 9. put a Man and 
Woman to Death for this Crime; but it was thought to be a 
great Innovation, and Perſons of the firſt Quality in France 
were not aſhamed to ſay, that if there wss nothing elſe in 
the Reformed Religion, they would not embrace it, becauſe 
of ſo great a Severity for this Offence ; which may be a Rea- 
ſon for the Mirigation ; for though the Divines of * Straszburgb, 
about the Beginning of the laſt Century, had prevailed a the 
Magiſtrates to infli& a Capital Puniſhment on Adulterers, yer 
thoſe of the Low Countries and other Reformed Nations, had 
not ſhewn the like Zeal againſt thoſe Criminals, nor ſo much 
as they did againſt Dancing; which ſeems to be another Ex- 
tream. 

With us here in England, tho the Puniſhment was ſometimes 
directed by the Temporal Laws, ( f ) yet the Spiritual Courts 
took Cognizance of the Trial in theſe Caſes, to which it belong- 
eth at this very Day; and there is a Canon (g) enjoining the 
Church wardens to preſent thoſe ro the Biſhop who offend 
their Brethren by Adultery. = 8 


13 


1 Schookius Exercitat, 16 pag. 321. (f) Jones 259. (g) Can. 
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I will not affirm, but it is very probable, that ſince the Spiri- 
tual Courts have a Juriſdiction in Caſes of Adultery, therefore 
the Common Law did not puniſh an Adultereſs with the Loſs of 
her Dower; bur this is now remedied by the Statute M. 2. (5) 
viz. That if the Woman wilfully leaves her Husband, and lives 
with the Adulterer, ſhe ſhall be barred of her Dower, unleſs 
the Husband freely forgive her, and ſhe cohabits with him 
again. 

My Lord Coke (i) mentions a very ſtrange Caſe, which he 
tells us was the firſt Judgment given upon this Branch of that 
Statute; and it was thus: 

Sir William Paynell married the Widow of Fohn Camois, and 
in her Right brought a Writ of Dower, to which ſhe was en- 
titled by the Death of the former Husband. 

The Defendant pleaded an Elopement, and that ſhe lived 
as an Adultereſs with the Demandant. | 

He replied, that her Husband granted her to him, by Deed 
executed in his Life-time, Virtute cujut non vixit ut adultera with 
the Demandant Sir William Paynell, but as bis Wife; and up- 
on Demurrer to this Replication, Judgment was given againſt 
him. 

As it was the firſt Judgment given upon this Statute, ſo tis 
the firſt and only Inſtance of a Wife which was granted by Deed : 
"Tis true, it was adjudged to be againſt Law, otherwiſe we 
ſhould have met with many more Grants of the ſame Nature. 

Lyndewood tells us, That a Perſon convicted of Adultery is 
| ipſo. facto deprived ; but he is of Opinion, that there ought to 

be « declaratory Sentence in the Eccleſiaſtical Court; (&) bur 
if the Perſon thus deprived ſhould be pardoned, then he is re- 
ſtored without Suit, becauſe thoſe Courts cannot determine the 
Validity of a Pardon. | 

Adultery is likewiſe a ſufficient Cauſe of Divorce, but then 
it muſt be proved by Witneſſes, and not by Confeſſion of the 

ilcy Party; which ſee in Title Divorce; and laſtly, by the 
ivil Law 'tis a Forfeiture of a Legacy bequeathed by the Huſ- 
band to his Wife. 


Adoowſon. 


HETHER this Kingdom was divided into Counties by 
King Alfred, or before, tis not material here to en- 
uire ; tho Mr. Selden (I) was of Opinion, that it was long be- 
ore: But be it as it will, as ſoon as the Land was thus divi- 

ded, the Kings of Erglazd began to build Churches; and in a 


w— 


(b) W. 2. cap. 34 2 Inſt, 453. (i)2 Inſt. 435. (K) Hob. 
213. Cro, Eli. 41. 789. (1) Seld. Tit. Hon. 509. 
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little Time other t Perſons, in Imitation of them, did the 
like upon a Parcel of their own Demeſnes, and endowed thoſe 
Churches with Lands belonging to their Manors. 

When a Church was thus built and conſecrated, it was no 
louger any Man's Property; but yet there was a Power reſer- 
ved in the Founder to beſtow it upon a fit Perſon, which was 
afterwards called the Right of Advowſon; (m) and this was 
no more than in his own Name, to preſent ſuch Perſon to the 
Biſhop upon a Vacancy ; and the Founders in a religious Zeal, 
which was fervent in thoſe Days, always appointed Advocates 
to defend the Rights of their Churches in any Courts ; and 
this afrerwards became an Honorary Title. 

So that by Degrees, thoſe who gave the Ground on which 
Churches were built, and the Founders, and thoſe who endow- 
ed them when built, (a] were called Advocates, or Patrons ; 


and the Right which they had to preſent was called the Right 


of Advowſon; not as ſome Men would have it, becauſe the Pa- 
tron Advocat alium to ſupply the Vacancy, but becauſe he was 
bound to protect and defend the Church from Opprefhion and 


Violence. 
| Appendant 
An Advowſon, as it ſtandeth in our Law, is or 
| In Groſs. 


Under which Diviſion I ſhall ſhew, 

I. To what an Advowſon is properly Appendant, and to 
what nor. 

II. I ſhall ſhew it to be a Temporal Inheritance. 

III. By what Words it paſſes in the Caſe of the Queen, and 
of a common Perſon. 

IV. What Ads make an Advowſon in Groſs, and what nor. 

V. I ſhall mention ſomething concerning the Forms of Plead- 
ing in theſe Caſes. 


I. As to the Firſt of theſe, all Advowſons to which common 
Perſons had any Right were originally appendant ro Manors ; 
becauſe the Church itſelf was built on thoſe Lands which were 
Parcel of the Manor ; and the Right of Patronage, or the Fus 
bonorificum, as the Citilians call ir, came from the Endowment 
out of ſuch Lands, and there never was any Advowſon in Groſs 
till Appropriations were made. 

Now, tho' tis commonly ſaid that an Advowſon is appendant 
to a Manor, yet, in Truth, tis appendant only to the De- 
me ſnes, (o) becauſe thoſe are of perpetual Subftance ; whereas 
Rents and Services are likewiſe Parcel of a Manor; but an 
Advowſon cannot be appendant to them, becauſe they may be 
extinguiſhed. | 


(m) 1 Inft. 13. b. (=) 1 Inſt. 119. b. () 1 Inſt. 122. 
Sue h 
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Such Appendances are always by Preſcription, tho* the Ad- 
vowſon itſelf is not always Appendant ; for it may be ſo at one 
Turn, and in Groſs (p) at another, as it the Manor is in Co- 
parcenary ; the Advowſon to which tis appendant muſt be fo 
too, and by Conſequence tis in Groſs ; bur yet in each of their 
Turns, tis appendant to that which they have. 

As to the Advowſon of a Vicaridge, () tis appendant to the 
ReQory of common Right, and yet it may be likewiſe appen- 
dant to a Prebend, or to a Manor; (7) as in Caſe the Rollery 
it ſelf, before it was appropriared, was appendant to the Ma- 
nor; and if Iflue ſhould be joined, whether tis ſo appendant 
or not, if it can be proved, that all thoſe, Sc. who had the 
Manor, had nominated the Parſon, and that the Abbot pre- 
ſented the Nominee to the Biſhop; this is good Evidence that 
it is appendant to the Manor, for the very Nomination is the 
Subſtance of the Advowſon it ſelf. 

II. This being a real Right veſted in the Patron by the com- 
mon Law, 1s, by that Means, and by reaſon of the Appendaney, 
become a Temporal Inheritance, becauſe the Manor to which 
"ris appendant is Temporal. | 

"Ts properly Hereditas incorporata, but it doth not paſs by Li- 
very, becauſe it lies not in manual Occupation; yet „pon a 
Grand Cape in a Writ of Right of Advowſon, the Sher: ( 
may return Qyed cebit advocationem in manu ſuas ; for there 
may be a legal, tho' not an actual Poſſeſhon of an Advowſan ; 
it may be Aſſets in the Hands of an Executor; a Widow may 
be endowed of it, and a Husband may be Tenant by the Cur- 
refie ; a Fine may be levied, or a Common Recovery ſuffered 
of it; it may be forfeited upon an Attainder of Felony, and 
may be loſt by Uſurpation and Plenarty of ſix Months, by Re- 
cuſancy, Outlawry or Lapſe; all which ſhew that tis a Tem- 
poral Inheritance: Beſides, it may be granted by Deed, or 
deviſed by Will; and therefore where an Incumbent pur- 
chaſed the Advowſon in Fee, and deviſed that his Executor 
_ ſhould have the next Preſentation, and then deviſed the Inhe- 
ritance to another; this was a good Deviſe of the next Avor- 
dance, tho” it was of a Thing in Action, and not properly devi- 
"ſable. 2 Cro. 371. 

III. In the next Place, I ſhall ſhew by what Words an 44- 
vowſon paſſeth. At Common Law, if the King had granted a 
Manor, cum Pertinentiit, the Advowſon had certainty patied 
by thoſe Words; but by the Statute De Prerogat. Regis. dis 
enaQed, that it ſhall not paſs withont ſpecial Words ; and vet 
in fome Caſes the Law is otherwiſe ; as where the Atrowſon of 


——————_— 


(p) 3 Rep. Wiatt Wild's Caſe. (% Moor 894. (») Hob. 


303. Winch. Entr. 810. (/ſ) 2 Rol. Rep. 469. (7) 17 
Ed. 2. cap. 13. | | 


a Vica- 


[ 
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a Vicaridge is appendant to a _— ; and the King, uport 
an Attainder of Felony, grants the Glebe and Tithes of the 
ReCtory by ſpecial Words, and then generally grants Omnia 
Tenementa () Parcel, and belonging thereunto, Adeo plene, c. 
— the Felon had it: In this Caſe, the Advowſon of the 

icaridge paſſes to the Grantee, by theſe Words, Adeo ple- 


ne, Sc. 

Bur if the King had granted the Rectory, cum pertinentiis, ac 
etiam Vicariam Eccieſiæ, the Advowſon of the Vicaridge would 
not paſs, neither in this Caſe, nor in the Caſe of a Common 
Perſon; but if he had granted Ecclaſiam ſuam (x) it might have 
been otherwiſe, becauſe by ſuch Grant (it was my Lord Coke's 
Opinion) the Adyowſon paſſes. If the King grant a Manor, to 
which an Advowſon 1s appendant, * Una cum advocatione, the 
Church being then void; yet he ſhall preſent Pro bac vice, be- 
cauſe the Avoidance was aQually veſted in him before the 
Grant made, and will not paſs by the Word Advocatio. 

The Queen had the Advowſon of the Vicaridge of B. and ſhe 
granted the Vicaridge to C. ()) The Advowſon doth not pals, 
for that is not the Advowlon, and every Thing muſt by 
proper Names. 

So where an Advowſon (z) was appendant to a Manor, and 
two Parts of the ſaid Manor were ſeized by the King for Re- 
cuſancy, and then by Letters Patents he demiſed thoſe two 
Parts with the Appurtenances, and all Profits, Commodities 
and Advantages to the ſame belonging; the Advowſon did not 
paſs by theſe general Words, as my Lord Hobert tells us; (a) 
and yet in another Place tis ſaid, that if the Word Heredita- 
ment is in the Grant, the Advowſon will paſs, 

But my Lord Dyer (5) was of a contrary Opinion, that it did 


not paſs by that Word; and the Reaſon may be, becauſe an 


Hereditament properly fignifies an Inheritance; out of which 
a Rent may be reſerved, which cannot be out of an Advowſon, 
for ir doth not conſiſt in manual Occupation, as aforeſaid ; and 
therefore, if a Biſhop hath an Advowſon appendant to a Manor, 


which he enjoys in the Right of his Biſhoprick, and he de- 


miſes it for 21 Years, this is good during the Time he continues 
Biſhop there; but it will not bind his Succeſſor, becauſe tis not 
an Hereditament, out of which a Rent may be reſervd; and fo 
tis void againſt the Succeſſor, by the (c) Statute. 

IV. As to Advowſons in Groſs, I ſhall give ſome Inſtances 
what Ads make them ſo, and what not. 


— 


_ — — 


— _ 


(A) Dyer 350. b. 10 Rep. 63 b. (x) 1 Leon. 191. 1 Rol. 
Rep. 237. * Moor. 249. Owen 53. Goldſ. 73. 3 Leon. 196. 
7 Cro. Eliz. 163. (z) Hob. 126. (a) Hob. 303. (6) Dyer 
323. (c) 1 Eliz. cap. Cro. Eliz. 69. | 
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And Firft, If 'tis granted by itſelf, then tis ſeparated from 


the Manor, and becomes in Groſs. 

If one (d) Acre of a Manor is granted away, to which an 
Advowſon was appendant ; and in the ſame Deed the Adyow- 
ſon is likewiſe granted, tis no longer appendant, but in Groſs ; 
| becauſe tis not beneficial for the Grantee that it ſhould be ſo. 

An Uſurpation and Plenarty for fix Months (e) ſevers an 
Advowſon from the Manor, and makes it in Groſs in the Caſe 
of a common Perſon, but tis not fo in the Caſe of the King; 
for tho* he may be diſpoſſeſs'd of his Preſentation by this 
means, yet he may grant the Adyowſon notwithſtanding ſuch 
Uſurpation. 

But a wrongful Collation will not make any Diſappendancy, 
or binding Plenarty againſt the true Patron. 

And as tis in Groſs, (f) it is entire, and cannot be divided 
into Parts, ſo as to be held in Severalty ; as if a Fine ſhould be 
levied of a Manor to which an Advowſon is uppendant, and a 
third Part both of the Manor and Advowion is rendcr'd back 
to A. for Life; another third Part to B. for Lite; and another 
to C. for Life, with divers Remainders over; notwitſtandin 
this Diviſion, they are all Tenants in Common of the Adyow- 
_ 5 — if they cannot agree to preſent, the Biſhop maſt do ir 

e. 

1 a Man may be ſeiz d of the Advowſon of two Parts 
of a Church; for there may be ſeveral Portions in one Church, 
to which ſeveral Patrons may haye a Right to preſent, as the 
Place may require. | 
V. Laftly, As to the pleading in theſe Caſes, tis always fer 
forth that the Plaintiff was ſeized as of Fee; and it muſt not 
be in his Demeſne as of Fee, becauſe an Adyowſon is not properly 


a Demeſne; for 'tis an incorporeal Inheritance, as hath been 
already obſerv d. 5 

In Caſes (g) of Appendancy, if the Plaintiff ſets forth that 
the Advowſon was appendant, &c. and that he did preſent to the 
Church as appendant, there the Defendant may either traverſe 
the Appendancy, or the Preſentation ; for tho' the Advowſon was 

a —_—_— yet if the Plaintiff did not preſent, he had loſt his 

itle. ä 

But if he had not ſet forth a Preſentation by Virtue of the A. 
pendancy, but only in general, that he was ſeized of the Manor 
to which the Advowſon was appencant, and that he preſented 
ſuch a Clerk; then the Preſentation muſt be tra vers d, and 
not the Appendany ; becauſe, notwithſtanding the ndancy, 
the Preſentation Sicke have been by — es 


* 


(4) Dyer 48. (e) Gawdy verſ. Ep'm. Cantur. Hob. (f) Godb. 
128. 2 And. 21. (g) Vaugh. 15. 
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(39) 
Adoowſon of Religions Houſes. 


F where any Perſons founded any Houſe of 
Religion within this Kingdom, they had thereby the Ad- 
vowſon or Patronage thereof, like unto thoſe who built and 
endow'd Pariſh-Churches. 

And theſe Patrons had, ſometimes, the ſole Nomination of 
the Abbor, or Prior, c. either by Inveſtiture or Delivery of a 
Paſtoral Sraft, or by dire& Preſentation to the Dioceſan ; * or 
it a free Election were left to the Religious, a Licenſe was firſt 
= be obtained of the Patron, and the Ele& confirmed by 

im. 

And *till Advowſons of Churches were given to Religious 
Houſes, the Patrons were Parochial Barons, for the Lordſhips 
of Manors and Patronage of Churches were generally in the 
fame Hands; bur of late Times they have been divided, and 
now not only Lords of Manors, but mean Perſons have, by 


Purchaſe, the Dignity of Patrons of Churches to the Scandal 


and Prejudice thereo 


Alimony. 


the Husband's Eſtate, which by the Sentence of the Ec- 

lehaftical Court is allow'd ro the Wife for her Maintenance, 

upon any Separation from him, which is not cauſed by her 
Elopement or Adultery. 

"Tis properly cognizable by the Ordinary, () and by no 
other Court: Tis true, there lies an Appeal, but ſtill to an 
Eccleſiaſtical Judge; and if the Perſon convicted will not obey 
the Sentence, he may be excommunicated. 

Formerly, when the high Commiſſion Court was in Being, 
they took Bond, in the Name of one of the Doctors, to allow the 
Woman Alimony, and for the Husband to uſe her as his Wife; 
and if the Party refus'd to enter into ſuch Bond, that Court 
hath committed him; but my f Lord Coke affirm'd this to be 
illegal, for 7 have not Power to take ſuch Bond, nor to 
commit upon Refuſal. 

By the Civil Law, notwithſtanding the Elopement of the 
Wife, yet her Husband muſt allow her Alimony, Pendente lite. 

The Form of proceeding in ſuch Caſe is thus: The Proctor 
alledges, that the Parties were married, and prays that the. 


1. IS Word, in a legal Senſe, fignifies that Proportion of 
c 
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* Kennet's Par. Antiq. 163. (hb) 1 Rol. Rep. 110. Cro. 


Car. 220. March. 80. f 1 Rol. Rep. 110. 
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Man may be condemn'd In expenſis litis & alimonie ; this ap- 
ring to be true, the Judge condemns him accordingly. 

Then the Proctor gives him a Bill of Coſts, and at the Bottom 
writes thus, (viz.) Petit pars difta B. ſumptum alimonie, from 
the Time of the Citation, Dwrante lite juxta ratam of ſo much 
er Week, leaving a Blank for the Judge to inſert it Tue finem 
litis. | 

Then he taxes the Coſts, and being certified of the Abilities 
of the Man, he taxes ſo much for Alimony, weekly, Sc. Nifs 
aliter per nos decretum erit, and the uſual Sum is the Third, or 
at leaſt the Fourth Part of the yearly Value of the perſonal 
Eſtate of the Husband, 

This is not very beneficial, becauſe tis not a final Sentence, 
and by the Form of it tis abſolutely in the Power of the Judge 
to alter it; for tis Niſi aliter decretum erit per nos; whereas the 
Judgments in the Temporal Courts are more ſtrict, (viz.) Nif 
cauſa oftenſa fuerit in contrarium, Ec. 

Bur in theſe Caſes of Alimony, if the Wife voluntarily de- 
part, and afterwards repents, and ſubmits, and deſireth to co- 

habit with her Husband, and he refuſes, then he muſt allow her 

Alimony ; but if her 7 was occafſion'd by him, Propter 
{evitiam, and he ſhall offer ſufficient Security for his good Be- 
ha viour to her, and ſhe refuſes to return, he ſhall nor allow her 
Alimony. And yet if the Spiritual Court (i) ſhould decree it in 
ſuch Caſe, the Party is without Remedy; for the Temporal 
Courts will not grant a Prohibition, becauſe the Ordinary is 
the proper Judge, both of the Security and Reconciliation. 


Altaraze. 


HIS ex vi Termini ſignifies the Profits which the Prieſt 
had by Oblarions at the Altar; for when the Mocher- 
Church was appropriated to a Religious Houſe, (&) the Obla- 
tions made in the Chapels of Eaſe did not belong to the Con- 
vent, but to the Parſon who officiated at the A4/tar, and from 
thence it was call'd Altarage. 

'Tis a Word that was generally inſerted in the Endowment 
of a (1) Vicaridge ; thus we read a Parſonage was appropri- 
ared Salva vicaria que conſiſtit in altaragio & in minutis Decimis ' 
totius Parochia; and in a larger Senſe, tis a Word which com- 
prehends all the ſmall Tithes which the Vicars had for their 
Maintenance; but then there muſt be either ſome Cuſtom or 
Ulage to make it fo extenſive. | 
In the Caſe of * Turner and Andrews, 21 Elix. in the Exchequer, 


(i) 2 Cor. 364. (&) Still. 173. (1) Cro. Eliz. 578. 
Spelm. Gloſſ. 28. 
Dy 


— 
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by a 2 for the Profits aſſign d for the Vicar' Main- 
tenance, was to have Altaragium cum manſo competenti, by 
which Words all ſmall Tithes were comprehended. 

So in the Common Pleas (m) Anno. 4. Car. Dr. Mood againſt 
Greenwood. There was a Compoſition, that the Parſon ſhould 
have the Tithe of Grain and Hay, and the Vicar ſhould have 
Altaragium ; and the Queſtion was, if the Vicar ſhould have 
the Tithe of Underwood, by Virtue of that Word; it was held, 
— _ any ſuch Tithe had been paid to him, it ſhould be 

id ſtill. 
F The ſame Caſe is reported in Hetly, Word for Word. Tis 
true, Wood is not due to the Vicar, but by Preſcription or 
| Uſage ; becauſe tis une Tithe, and therefore will not paſs by 

the Word Altarage, ſtrictly taken, becauſe that is only what is 
offered at the Altar; but when by Cuſtom or Uſage, Tithe- 
Wood hath been paid to the Vicar, it ſhall be conſtrued to paſs 
by the Word Altaragium. 

So likewiſe by Cuſtom and Uſage (u) it will paſs Tithe-Wool 

to the Vicar, 
Sir Simon Degg tells us, that in ſome old Endowments we may 
find the Word Altare omnia, and cites the Caſe before-mention'd 
in Cro. Eliz. and Spel. Gloſſary in verbo, in the Margent there; 
what he means by it I cannot tell, for there is no ſuch Word to 
be found there, and I believe no where elſe. | 

Theſe Oblations at the Altar were uncertain, both in reſpe& 
to the Quality and Quantity of the Things offer'd, which were 
ſometimes in Bread and Wine, and ſometimes in Money; but 
how much of each I cannot diſcoyer, tho” it ſeems there was an 
accuſtom'd Altarage. 

But be it how it will, the Vicars were not contented with it, 
for they would not ſuffer the People to come to Confeſſion, be- 
fore they had depoſited ſome Money beyond the uſual Offer 
ing; and when a Canon was made to prohibit them from ex- 
torting Money upon this Occaſion, they found out a Way to 
make Leaſes of their Eccleſiaſtical Profits; which was likewiſe 
prohibited by another Canon in Cardinal Otho's Time, 


Annats. 


HESE are the Profits of one Year of every vacant Bi- 

ſboprick in England, claimed at firft by the Pope, upon a 
Pretence of defending the Chriſtians from the Infidels; and it 
was paid by the ſucceeding Biſbop, before he could receiye his 
Inveſtiture from Rome. | 


f — 
— — 


* Rep. 244 Hetley 135. (n) Brett verſ. Ward 
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| Afterwards the Pope prevail'd on all thoſe who were Spiritual 
Patrons to oblige their Clerks to pay theſe Arnats; and ſo by 
Degrees they became payable by the Clergy in general. 

Some of our Hiſtorians tell us, that Pope Clement was the firſt 
who claim'd Annats in England in the Reign of Ew. I. but 
(%) Mr. Selden, in a ſhort Account which he has given us of the 
Reign of William Rufus, affirms, that they were anciently claim- 
ed by the Poe before that Reign, tho' our Chronologers differ 
—_ the Time when they became a ſettled Duty, and payable 
to him. 

Platina tells us, that Boniface IX. who was Pope in the firſt 

Year of H. 4. Annatarum uſum Beneficiis Ecclefeafticis primum 
impoſuit, (viz.) dimidium Anrui proventus fiſ.o Apoſtolico perſol- 
were. 
Walſingham affirms it to be above 80 Years before that Time, 
(viz.) in the Time of Pope Fr the XXII. who was Pope about 
the Middle of the Reign of our Ed II. and that he Reſervacit 
Cameræ ſue primos fructus beneficiorum : But the learned * Biſhop 
of Worceſter hath made this Matter more clear: 

He tells us, That the old and accuſtom'd Fees paid here to 
the Ferdal Lords were call'd Beneficia, and that the Popes being 
Lords or ſpiritual Heads of the Church, they were not con- 
tented with an empty, tho' very great Title, without ſome tem- 
poral Advantage; and therefore Boniface VIII. about the latter 
End of the Reign of our Ed. I. having aſſumed an abſolute _ 
Dominion in beneficiary Matters, made himſelf a kind of Feu- 
dal Lord over the Benefices of the Church, and as a Conſe- 
quence thereof claim'd a Year's Profits of the Church, as a be- 
ncficiary Fee due to himſelf, the chief Lord. 

But tho' the Power of the Pope was then very great here, 

et the King and the People did not comply with this Demand, 
inſomuch that by the Statute of Carliſle, which was made in 
the laſt Year of his Reign, and about the Beginning of the Pope- 
dom of Clement V. this was call d a new [mpoſition, that it was 
Gravis & intolerabilis, & contra leges EP conſuetudines regni, and 
by reaſon of ſo powerful an Oppoſition the Matter reſted for 
ſome Time. 

But that Pope having tranſlated his Court from Rome to 
Avignon, his Succeſſors, by that Means, found more favourable 
Opportunities to inſiſt on this Demand, which was a Year's Pro- 
firs of the vacant Biſhoprick at a reaſonable Valuation, and 
that was about a Moiety of the full Value; and having ob? 
rain'd what they demanded, they afterwards endeavour'd to 
raiſe the Value, but were oppos'd in that likewiſe by the Parlia- 
ment, Anro 6 H. 4. and a Penalty was inflicted on thoſe Biſhops, 
who paid more for their Firit-truits than was aceuſtom d. 


o) Jan. Angl. 59. Eceleſi. Jurifd. 57. | 
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Now certainly our own Countrymen are rather to be belicy'd 
in this Matter than Platina ; becauſe we find that El. 3. (6) 
forbid the Pope's Collector to gather, and the People to pay 
Firſt- fruits, for that it was a meer Novelty ; and if ſo, they could 
not be firſt appropriated Fiſco Apoſtolico in the Time of H. 4. for it 
was then grown into a Cuſtom to pay them to the Pope, and 
therefore in the 4th and 6th Years of R. 2. upon the Petition 
of the Commons of England, Proviſions were made againſt col- 
lecting theſe Annats ;| and Arnis 6 Þ 9 H. 4. () this was called 
a horrible Miſchief, and damnable Cuſtom; and it was then 
enacted, that the Pope's Collectors ſhould no longer levy Firſt- 
fruits in this Kingdom. 

But notwithftanding the Statutes againft Proviſions, ſuch 
was the Plenitude of the 4 wh Power, and ſo great was the 
Profit which accrued to him by this Invention, that in a little 
more than half a Century there was 165090 J. paid to him un- 
der the Name of (4) Annats for expediting Bulls of Biſhopricks 
only. 

The Payment of theſe was continu'd till about the 25th 
Year of H. S. cap. 20. and then an Act was made, reciting, that 
ſince the Beginning of that Parliament another Statute was 
made for the ſuppreſſing the Exactiou of Annats of Archbifhops 

and Biſhops, wrongfully taken by the Pope ; and that no Biſhop 
hereafter ſhall pay the ſame, under the Penalty of Forfeiture of 
his Goods and Chattels to the King, and all his Temporal Pof- 
ſeſſions belonging to his Biſhoprick, during the Time he ſhould 
have any Title to the ſame ; which Act is not printed. 

But the Parliament being unwilling to go into Extremities, 
remitted the — that Act in Execution to the King himſelf, 
that if the Pope would either put down Axznats, or ſo moderate 
the Payment by a certain Time, that they might no longer be 
a Burthen to the People, then the King by Letters Patent 
might declare the Act ſhould be of no force. 

The Pope having Notice of all this Matter, and taking no 
Care to reform thoſe Exattions, therefore that Stature was 
confirm'd; and becauſe it only extended to Annats paid for 
Archbiſpopricks and Biſhopricks, therefore in the very next Year 
another Statute was made 26 H. 8. cap. 3. that not only thoſe 
Firſt fruits formerly paid by B:ſbops, but thoſe of every other 
Spiritual Living ſhould be paid to the King; and in this AQ 
there is a Clauſe, that if any Perſon ſhould be convicted by 
Preſentment, Confeſſion, or Witneſſes before the Lord Chan- 
cellor or Commiſſioners, c. to have entred on a Spiritual Li- 
ving before Payment or Compoſition made for the ſame, he 
ſhould forfcir double the Value of ſuch Firft fruits : And be- 
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cauſe in that Statute it was not declared when the Year ſhould 
commence for the Payment of the Firſt-fruits, that is to ſay, 
whether from the Death, Reſignation, or Deprivation of the 
Incumbent, or from the Time of his Sugceflor's being admitted 
to the Benefice; therefore about two Leers afterwards another 
* Act was made, by which it was enacted that the Ycar ſhall 
commence immediately after the Avoidance. ' 
Notwithſtanding theſe Laws, there were ſtill ſome Apprehen- 
ſions, that upon the Death of ſeveral Prelates who were then 
very old, great Sums of Money would be convey'd to Rome 
by their Suceeſſors; therefore Anno 33 H. 8. it was enacted, 
That all Contributions of Annats for Biſhopricks, or for any 
Bulls to be obtain'd from the Sce of Rome ſhould ceaſe, and 
not be paid, under the Penalty of forfeiring all their Goods, 
and Temporalties; and if the Pope ſhould deny any Bulls of 
Conſeeration by reaſon of this Prohibition, then the Biſhop pre- 
ſented ſhould be conſecrated in Exgland by the Arehbiſhop of 
the Province ; and if it was in the Cafe of an Archbiſhop, then 
he ſhould be conſecrared by any two Biſhops to be appointed 


by the King; and that inſtead of Anrats, a Biſhop ſhould pay 


to the Pope 5 l. per Cent. of the clear yearly Value of has Bi- 
ſhoprick. 

Bur before this Time, viz. 32 II. S. cap. 42. there was a Court 
creed on the Parliament, tor the Levying and Government of 
theſe Firſt-fruirs, which Court was diſſolv'd by Queen Mary ; 
and in the next Year the Payment was order'd to ceaſe as to 
her. 

Anno 1 Eliz. they were again reſtor'd to the Crown, and the 
Statute 32 H. 8. which directed the Grant and Order of them, 
was re- continued; and that they ſhould be from thenceforth 
within the Government of the Exchezuer. ; 

Bur Viearidges not excecding 10 J. per Annum, and Parſonages 
not exceeding 10 Marks, according to the Valuation, in the 
Firſt-fruirs Office, were exempred from Payment of Firſt- 
fruits; and the Reaſon is, becauſe Vicaridges, in Time of Po- 
pery, (when this Valuation was made) had a large Revenue, by 
voluntary Oblations, which ceaſed upon the Diſſolution, S. 
and therefore they had this Favour of Excmprion allow'd 23 
them afterwards. | 

By the before-mention'd Statute, a new Officer was created, 
call'd a Remembrancer of the Firſt fruits, whoſe Buſineſs was 
to take Compoſitions for the fame; and to ſend Proceſs to the 
Sheriff, againſt thoſe who did not pay it; and by the Act 
26 H. 8. he who entered into à Living, without compounding, 
or paying the Firſt fruits, was to forfeit double the Value. 


* 2S H. 8. cap. II. + 1 Mar. cap. 19. 2& ;3 Ph & Mar. 
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To prevent which Forfeiture, it was uſual for the Clerk new- 
ly prelenred, to give four Bonds to pay the ſame, within two 
Years next after Induction, by four equal Payments. 

But tho” theſe Bonds were executed, yet if the Clergyman 
dy'd, or was legally depriv'd before the Payments became due, 
it was a good Diſcharge by Virtue of the Act 1 Eliz. 

And thus it ſtood, till Queen Anne, taking into Conſidera- 
tion the inſufficient Maintenance of the poor Clergy, ſent a 
Meſſage ro the Houſe of Commons by one of Her principal Secre- 
taries of State, ſignifying Her Intention to grant the Firſt- fruits 
for the better Support of the Clergy ; and that they would find 
out ſome Means to make her Intentions more effectual. 

Thereupon an Att was paſſed, by which the Queen was to 
incorporate Perſons, and to ſettle upon them and their Succeſ- 
ſors the Revenue of the Firſt fruits; but that the Statutes be- 
foremention'd ſhonld continue in force, for ſuch Intents and 
Purpoſes as ſhould be directed in Her Grant: And that this new 
Act ſhould not extend to impeach, or make void any former 
Grant made of this Revenue. 

And likewiſe any Perſons, except Infants and Feme-Coverrts, 
without their Husbands, might by Bargain and Sale errolled, 
giſpoſe Lands or Goods to ſuch Corporation, for the Main- 
tenance of the Clergy, officiating in the eſtabliſh'd Church, 
without any ſettled competent Proviſion belonging to the ſame ; 
and the Corporation might allo purchaſe Lands for that Pur- 
pole, notwichſtanding the Statute of Afortmain. : 

Purſuant to this Law, the Queen, Anno 3. of Her Reign, 
incorporated ſeveral of the Nobility, Biſhops, Judges and Gen- 
try, Sc. by the Name of the Governors of the Bounty of Queen 
Anne, for the Augmentation of the Maintenance of the poor 
Clergy, to whom She gave the Firſt fruits, c. and appointed 
the Governors to meet at the Prince's Chamber in Weſtminſter ; 
or in any other Place in London or Weſtminſter, to be appointed 
by any Scven of them; whereof a Privy Counſellor, a Biſhop, 
a Judge, or Counſellor at Law, to be of the Quorum; there to 
conſult about the Diſtribution of this Bounty. 

That four Courts ſhall be held by theſe Governors in every 
Year, viz. in the Months of December, March, June, and Septem- 
her; and that ſeven of the ſaid Governors, whereof ſuch three, 
as aforciaid, to be of the Quorum, ſhall be a Court; and that the 
Buſineſs ſhall be diſpatch'd by Majority of Votes; that ſuch 
Courts may appoint Committees out of the Number of the Go- 
vernors, for the better managing their Buſineſs, and at their 
fiit, or any other Meeting, propoſe in Writing, and deliver to 
the Queen, what Methods they ſhall think fit tor the Go, ern- 
ment of the Corporation; which, being approv'd under the 
Great Seal, ſhall be the Rules of rhe Government thereof. 

That the Lord Keeper ſhall iſſue out Writs of Enquiry, at 
the Requeſt of ſeven of the Governors, Onorum tres, Sc. di- 
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refed to three or more Perſons, to enquire, upon Oath, into 
the Value of the Maintenance of poor Parſons who have not 
80 I. per Annum, and the Diſtance of their Churches from Lon- 
don ; and which of them are in Market, or Corporate Towns, 
or not; and how the Churches are ſupplied; and if the In- 
cumbents have more than one Living ; that Care may be taken 
ro encreaſe their Maintenance. 

That ſeven of the Governors (Quorum tres, Ec.) after ſuch 
Enquiry mace, do prepare and exhibit to the Queen, Sc. a 
rrue State of the ** Value of the Maintenance of all ſuch 
Miniſters, and of the preſent yearly Value of the Firſt fruits 
and Arrears thercof, and of ſuch * as are now payable out 

the ſame, by Virtue of any former Granrs. 

That there ſhall be a Secretary, and a Treaſurer, who ſhall 
continue 1n their Office, during the Pleaſure of the Corpora- 
tion: That they ſhall take an Oath before ſeven of the Go» 
vernors in Court, Quorum tres, Sc. which Oath the ſaid Court 
ſhall have Power to adminifter, for the faithful Execution of 
their Office; and that upon Death, or Removal, another ſhall 
be cholen, or . other Officer, by Majority of Votes. 

That the Treaſurer muſt give Security to Account for the 
Money which he recciv'd ; and that his Receipt ſhall be a Diſ- 
charge for what he receives; and that he ſhall be ſubje& to the 
— of four or more of the Governors, Quorum 
tres, c. 

That the Governors ſhall collect and receive the Bounties of 
other Perſons; and ſhall admit into their Corporation any 
Contributors (whom they think fit) to ſo pious a Work; and 
that ſeven of them, Qyorum tres, &c. may ſubſticute Perſons, 
under their Common Seal, to take Subſcriptions, and collect 
the Money contributed; and that the Names of the Benefattors 
ſhall be regiſtred in a Book to be kept for that Purpoſe. 

This is a ſhort Hiſtory of Anats, or Firſt- fruits: By which 
the Reader may ſee, that at firſt this was a Payment claim'd 
only from Biſhops, upon a plauſible, but falſe, Prerence, to be 
employ'd by the Poe in Defence of the Chriſtian Religion 
againſt Pagans. | 

I admit there was a Neceſſity in thoſe Days for the Biſhops to 
comply with this ExaCtion, becauſe otherwiſe they might be in 
Danger of loſing their Bulls of Conſecration from Rome, and 
they could have them no where elſe, 

But the undignified Clergy had not ſuch an immediate De- 
pendance upon the Poe; and therefore it was a mean and unge- 
nerous Act for the Biſhops of thoſe Times, and other Spiritual 
Patrons, to draw in their Clergy ro ſabmir to this Payment ; 
becauſe it made them poor for no other purpoſe, than to heap 
Riches upon a foreign Prelate. 

When the Quarrel happened between him and H. 8. as theſe 
Annats were gradually c 21 ſo they were by degrees _ 
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from bim; for the King at firſt prohibited only the Biſhops to 
pay them, that he might ſee how it would be reſented by the 


Pope. 

But he regarded it as little as his Predeceſſors did all the Sta- 
tutes made againſt Proviſions, &c. and probably had any other 
1 been upon the Throne, it would have met with the like 
Effect. 

But that King was of a Temper, both to be feared and obey- 
ed: And tho' the Pope was his Spiritual Father, yet he did not 
like he ſhould have fo large a Patrimony here; and therefore he 
took a little of it himſelf, and particularly theſe Annats, which, 
excepting only a little Intermiſſion, have remained in the 
Crown ever fince; till the Queen, commiſerating the Condition 
of the poorer Clergy, voluntarily gave it for the Encreaſe of 
their Maintenance, that they might ſpend leſs of their Time in 
acquiring the Neceſſaries of this Life, and more in the Service 
of God ; that by their earneſt Application to him in ws yk 
their charitable Bcnefattreſs migat be crowned with Succeſs in 
ail Her Endeavours to promote Piety and Peace here upon 
Earth, and enjoy a Crown of Glory hereafter, 


Arparator. 


HIS Wa Meſſenger who cites Perſons into the Spiritual 
Court, and ſerves the Proceſs thereof; rhe Civilians call 


him Animal tantum rationale, by which ir may be inferred, that 
he is of a meaner Capacity than a Sheriff's Otheer. 

But becauſe he is ſuch an inconſiderable Animal, tis fit the 
Court ſhould not be troubled with many of them, which they 
uſually employed, till the Number was reſtrain'd by a Canon 
(a) (viz.) That a Biſhop, or Archdeacon, or Official, ſhould 
have no more than their Predeceſſors, for thirty Years before 
the making of that Canon; that ſuch an Apparator ſhould faith- 
fully execute the Mandates of the Court, and make no Depu- 
ty, unleſs known and approved by the Ordinary ; that heſhould 
not be an Informer, nor take more Fees than preſcribed in the 
135th Canon. 

Biſhops deputing more Apparators, or they offending in the 
Premiſſes, ſhall be admoniſhed by their Superior, and diſchar- 
ged; and if deputed by others, they ſhall be ſuſpended from 
their Office, till they diſmiſs.them ; and the Perſon thus depu- 
red, ſhall never execute the Office of an Apparator; but if he 


dorh (being once removed) he ſhall be puniſhed by Eeeleſiaſti- | 
cal Cenſures for Contumacy. | 


(a) Can. 138. 
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By a * provincial Conſtitution, it was ordered, that a Biſh 
ſhall have one Apparator, Equitantem duntaxat ; and the Glo 
obſerves, that he may have as many of theſe Foot-Officers as he 
will; but an Archdeacon is to have but one, and not a Harſc- 
man, in every Dcanary. 

I thought ir proper to mention theſe Things, tho' neither the 
Number, nor the Manner of riding or walking, is now much re- 
garded, but as the Conveniency of ſerving the Proceſs requires. 

However, tho' our Apparator is an Eccleſaſtical Officer, yet the 
Temporal Courts may puniſh him for any Falſhood in the Exe- 
cution of his Office, of which I ſhall give ſome Inſtances; but 


firſt, I ſhall mention a Caſe, which might have been proper, 


under the precedent Title, but is not foreign to this, becauſe it 
ſhews the Nature of his Office; and *"tis thus: 

An Apparator came to the Church, and told the Parſon + he 
mult pay the Tenths to ſuch a Man, and at ſuch a Place, which 
was four Miles diſtant from his Church; and ihe Biſhop eerti- 
fied the Eccleſiaſtical Court, under his Seal, that he refuſed to 
pay it; and thereupon another Parſon was admitted and inſtitu- 
ted; becauſe by the Starute 26 H. 8. cap. 3. where the Tenth 
is due, and demanded by the Biſhop, or ſuch who ſhall be char- 
zed to collect it; or by his Miniſters, Servants, or Officer; and 
"tis not paid then, upon ſuch Certificate, the Incumbent is 
iſo facto deprived: Now all this Matter was found ſpecially 
upon a Verdict in Ejectment, brought by the laſt Incumbent ; 
bur it was adjudged that this was no poſitive or expreſs Demand 
to pay this Duty; beſides, it ſhould be made by one who had 
Authority to receive it, which an Apparator hath not. | 

In the next Place, as to puniſhing him for any Falſhood in 
his Office, (a) if a Monition is awarded to him, to ſummon a 
Man to pay Coſts aſſeſſed by the Court; and he returns that he 
had ſummoned him, when, in Truth, he had not; and there- 
upon the Defendant is excommunicated, an Action on the Caſe 
lies againſt him. 

So if he falſly and maliciouſly, Colore i, (b) cites a Man 
into the Conſiſtory Court, upon a Fame of Incontinency, and 
the Party is diſcharged upon his Anſwer, he hall ha ve the 
like Action; becauſe it ſhall be intended, that he did it without 
Proceſs. | . 

And this Puniſhment by Action ſeems more proper than what 
was inflicted on the Arch-biſhop's Apparator, by Bogo de Clare, 
Anno 18 Ed. 1. (c) who having ſerved a Citation upon him, in 
Parliament Time, ſome of his Family made the poor Apparator 
eat both the Citation and the Wax. 
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And as the Temporal Courts may puniſh an Apparater, ſo 
they may likewiſe take Notice of his Fees ; for if he ſhould Li- 
bel in the Spiritual Court for his uſual Fees, a Prohibition 
will lie upon a Suggeſtion, that the Fees, which he claims, are 
pot due by Cuſtom or Preſcription. 1 Vent. 165. 

And laſtly, Becauſe many Abuſes were occaſioned by theſe 
Officers, therefore Biſhops, Archdeacons, and their Vicars 
and Officials, are prohibited by the Canon (f) to have more 
K than their Predeceflors had for thirty Years next 
before the 33 ſaid Canon; and ſuch Apparators 
ſhall execute their Mandates themſelves, and not be Infor- 
mers, nor take more Fees than allowed by Law, c. 


Appeal. 


| HIS is the Removal of a Cauſe from an Inferior to a Su- 
perior Court, which hath Power to reverſe or affirm any 
former Judgment made or given in that Cauſe; and this ſeems 
to be a natural and fundamental Part of Juſtice: For ſince Men 
are ſubject to Miſtakes in ſubordinate Judicatures, there ought 
to be Superior Courts to reciifie thoſe Errors, and to preſerve 
uſtice. 
In the ancient Catholick Church in this Kingdom, all Eccle- 
ſiaſtical Matters were determined by a Biſhop with his Presby- 
ters, from whoſe Sentence there was an Appeal to the Metropo- 
litan in a provincial Synod, from whence there was no far- 
ther Appeal, even to a general Council; tis true, the ſupream 
Magiſtrate might order the Matter to be re-heard in ſuch Coun- 
eil, but this was by his Authority when he had a mind to inter- 
poſe, and not by Way of Appeal. 

But afrerwards, when the Papal Power was exalted, Appeals 
were made to Nome; tho' this was prohibited by the Council of 
Milan, in which St. Auguſtine was Secretary ; and Epiſcopizes re- 
lates the very Words of the Canon. 

It was alſo direQly againſt a Decree of a whole African Coun- 
eil, in which St. .4ftin prefided : And therefore I ſhall give a 
mort Account of the Riſe and Progreſs, and at lait of the Sta- 
rates prohibiting Appeals to Rome. 

Athanaſius (g) being depoſed from his Biſhoprick of Alexandria, 
by two Synuds of Eaſtern Biſhops, upon Pretence of ſome Miſ- 
demeanors, and finding no Reareſs among them, becauſe the 
Hereſie of Arius was very powerful there, he applied himſelf 
to Fulius then Biſhop of Rome, that his Cauſe might be re-heard. 


(fy Can. 138 (3) Sill. Orig. Brit. 136. 
Fulius 
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ulius being Chief of the Meftern Biſhops, communicated 
this Matter to the Reſt; and he, in their Names, ſends to the 
Biſhops of the Eaſt, that they would aſſiſt, and be preſent at 
this Re hearing, which they either refuſed, or neglected to do. 

Thereupon the Biſhops of the Woeſt re examined the Cauſe, 
and received Athanaſius into their Communian. 

But the Zaſtern Biſhops being offended at theſe Proceedings ; 
to reconcile the Difference, the Emperors Conſtantius and Chlo- 
rut 1 a general Council to be held at Sardica, where 
the Biſhops, both of the — and Weſt met; and among the reſt 
ſome of our Brit ſo (b) Biſhops were there; tho' ſome learned 
Men queſtion whether it was ſo or not; this happened about 
the Middle of the Third Century. 

This Council did not fir long, for the Biſhops of the Weſt 
would have Athanaſius admitted amongſt them, becauſe they 
had reſtored him; but the other refuſed, and ſo withdrew, and 
proteſted againſt their Proceedings; yet the Weftern Biſhops 
continued fitting, ad made Canons concerning the re hearing 
the Cauſes of Biſhops, (viz.) If the Party was grieved at the 
Sentence, that then a re-hearing ſhould be granted. | 

But this gave no peculiar Authority tothe Biſhop of Rome 
to receive Appeals, he had na ſuch Power before; and that 
which was given to him, by a particular Council, and upon 
preſent and emergent Occaſions, could not be binding to Poſte- 
rity ; eſpecially ſince that Power which was originally limited, 
was afterwards claimed by him, as an abſolute and ſupreme 

Right, and that as the Head of the Church, and nor by the 
Act of that Council. 

Now 'tis plain, that the Canons, made in that Council, gave 
him no Right to draw Cauſes to Rome, by way of Appeal, be- 
cauſe it was then decreed, that the Cauſes of Biſhops, in the 
very firſt Inſtance, ſhould be heard by the Biſhops of the Pro- 
vince. | 

Beſides, that Council it ſelf took upon them to judge 4thana- 
ſius his Cauſe, which had been judged before by the Biſhop 
of Rome, to whom it was remitted by the aforeſaid Emperors, 
who might have decided the Matter themſelves; for they had 
a Power over all Eceleſiaſtical Cauſes in the Empire : But about 
the Beginning of the next Century, in the 6th Council of Car- 
thage, where the African Biſhops were afſembled, and continued 
ſitting fix Years, Appeals to Rome were expreſly prohibited; 
and it was then decreed, that all Eccleſiaſtical Cauſes ſhould 
be decided by the Biſhop and Metropolitan, from whom an 
Appeal ſhould lie to a Provincial Council, and from them to a 
general Council, and no farther : Ne ullum jus deinceps Romano 
Pape ſuper Aſricanam Eccleſtam concernatur. 


% Bp. of St. Aſabb's Church Geyernment, 76 
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In France theſe Appeals were prohibited by the Law, called 
the Pragmatick Sanction, which was made Anno 1268. and our 
Hiſtory called Quadrilogus, above One hundred Years before 


that Time, gives us an Account of the Conſtitutions of Claren- 


don, made Anno 10 H. 2. by which the Biſhops did recognize the 
antient Rights of the Crown; and amongſt other Things, that 
Appeals ſhall be from the Archdeacon to the Biſhop, and from 
him to the Archbiſhop, and from the Archbiſhop to the King, 
and no farther without his Conſent. 

Bur ſtill the Power of drawing Cauſes to Rome by way of Ap- 
peal was uſurped, and as frequently oppoſed by our Kings, 
tho at ſome Times with more Reſolution than others. 

The firſt Attempt here of any ſuch Appeal to Rome, was by 
Anſelme, Archbiſhop of Canterbury in the Reign of William Ru- 


fus: Bur it was no ſooner attempted than oppoled ; for the Bi- 


ſhops and Barons told him it was a Thing not heard of before, 
and contrary to the antient Cuſtoms of the Realm, which 
himſelf had ſworn to maintain. 

To which he gave them an evaſive Anſwer, that he would 
not obſerve this Cuſtom, tho' he had ſworn to it, becauſe it 
was againſt the Authority of St. Peter, and that it was incon- 
ſiſtent with the Authority of the Pope. | 

The Cauſe of bis Appeal was thus: (viz.) Clement and Urban 
were Competitors for the Popedem ; the King inclined to the 
Title of the one, and the Archbiſhop owned the other, which 
the King told him was a Thing never done by any of his Pre- 
deceſlors, without the Royal Licenſe; and that he would not 
be deprived of his Prerogative, and therefore commanded him 
not to own Urban, | 

The Archbiſhop refuſed to comply, but inſiſted to go to 
Rome for his Pall; thereupon the King told him, that if he 
went thither, he would ſeize on the Revenues of his Archbi- 
ſhoprick, but that did not prevail with him. | 

The King, ſeeing him reſolved to go without his Leave, re- 
quired him ro take an Oath, not to appeal ro the Pope, upon 
any Occaſion whatſoever ; which if he refuſed, then he ordered 
him to depart immediately, and accordingly he departed, and 
the King ſcized all his Goods. | 

The Archbiſhop appealed to the Pope, that the King had 
ſubverted the Laws of God, and all Canonical Conſtitutions, 
— not give him Leave to come to his Holineſs for Re- 
dreſs. 

The P:;e, having heard this Complaint, promiſed Relief, 
and wrote to the King to reſtore him under Pain of Excommu- 
nieation ; but the King having ſent an Envoy to Rome, he {© 
far prevailed at that Court, that tho' the Archbiſhop's Cauſe 
was propounded in a Council held there, yet nothing was done 
to his Advantage, the Porte himſeli prting a Sop to all farther 
Proccedings againſt the King. 

2 Mr. Pry» 
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Mr. Pryn (i) in his Animadverſions on my Lord Coke, denies 
this to be the firſt — from hence to Rome; for he tells us, 
that Wilfrid, Archbiſhop of Tork, being depoſed in the Reign 
of Egfrid, Ring of Northumberland, appealed ro Rome, where 
the Pope, in a full Council, decreed him to be reſtored : 

But that Decree was never received here; ſo that (&) Wilfrid 
returning, went as far from the North as he could, and came 
into Suſſex, where the King, who ruled in thoſe Parts, gave 
him Selſey, and there he founded a Monaſtery, which his Suc- 
ceſſors held for many Years; and it was afterwards made the 


| Seat of the Biſhop of that Dioceſe, and fo it continued till re- 


moved to Chicheſter. ys 

But in the Reigns of ſucceeding Kings, as the Pope's Supre- 
macy came to be exalted, Appeals to him were a — * 
Conſequence thereof ; and for a long Time the Papal Authori- 
ty prevailed over the Regal; but at laſt the Popes living at 
Avignon, and being followed with Schiſms, when they returned 
ro Rome, their Power began to fink; and then Councils aſſert- 
ed the Freedom of the Church from Papal Encroachments, till 
at laſt Princes and Popes divided all the Rights which were 
claimed by the Church; and Kings re- aſſumed the Power of 
determining Cauſes by Appeals, in their Secular Courts; but 
ſtill with ſo tender a Regard to that Spiritual | 09 
which had been practiſed in ſuch Caſes, that a Diftinftion was 
found out to palliate their Authority ; for the Cauſe of Appeal 
was ſuppoſed to be upon ſome Irregularity committed by the 
Eceleſiaſtical Judge in his Proceedings; ſo that the Appeal was 
from the Abule, and not from the juriſdiction. 

Beſides, the Secular Courts were to re-hear the Cauſe ac- 
cording to the Canons, and ſo by this Means they poſſeſſed 
themſelves of it, but gave Judgment according to the Common 
Law. 

Theſe Appeals to Rome were in Time yery frequent, which 
at firſt were rarcly brought, but upon great and extraordinary 
Occaſions, which ſeldom happened; and it was an unuſual 
Thing in the Reign of King Stepben: For when a Difference 
happened between Henry Biſhop of Winton, that King's Bro- 
ther, and the Archbiſhop of Canterbury, becauſe Wintos was 
made the Pope's Legate, which the other thought to be an En- 
croachment on his Right as Legatus natus : The Legate ap- 

led to Rome, Which the Writers of that Age affirm to be the 
rſt Appeal thither; but that may be a Miſtake ; however Ge- 
rons and Huntington tell us, that In Anglia appeliationes non erant 
in uſu; and that they were inauditæ here donec Henricus, dum le» 
gatus eſſet, Malo ſuo crudeliter intruſit. | 


i 


(i) Fol. 238. (K) Tyr. 198, 199. 
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But the Time was now come, when the Pope's Authority was 

to be ſuppreſſed here; and the Biſhop of (/) Sarum tells us by 
what Degrees; as firſt it was diſputed, what Power he had to 
diſpence with the Laws of God ; from that they inquired what 
Juriſdiction he had in the Cauſes of Men ; upon which follow- 


ed the Conviction of the Clergy in a Premunire ; for this led 


the Parliament to controvert his Right to Annats, which the 
condemned, and then naturally followed the condemning 
Appeals to Rome. | 

And now I ſhall give a ſhort Account of that Statute of 24 
H. 8. cap. 12. by which all Appeals to Rome were | ms a 
Statute which is founded upon the natural and independent 
Right of our Kings, to do Juttice to all their People; a Statute 
by which the antient Right of the Crown was re- aſſumed; for 
tho” that Right was given up by King Fohn, yet it was always 
claimed by his Sueceſſors, and ſometimes with that Courage, 
as to commit the Appellants. | 

The Preamble Kos Statnte takes Notice, that the Crown 
of England is Imperial, and that the Nation is a compleat Bo- 
dy within it ſelf, with full Power to adminiſter Juſtice in all 
Caſes whatſoever ; and that this was a Fruth which appear'd 
by many ancient Hiſtories and Chronicles. 

That former Kings of England and their Parliaments, had 
made Laws, by which they preſerv'd the Prerogatives of the 
Crown, and the Liberties of the People, from any Violation 
by Foreign Princes or Powers ; that notwithſtanding ſuch Laws, 
many Inconveniencies had happen d by reaſon of Appeals to 
2 * in Expences, and Delays of Suits; therefore it was 
enacted, 

That all Cauſes Teſtamentary, and Matrimonial Divorces, Rights 
of Tytber, Oilations and Obventions, ſhall be adjudged within the 
King's Authority, and not elſewhere; notwithſtanding Appeals 
to Rome, or any Inhibitions or Bulls from thence ; that if any 
Spiritual Perſons refus'd to execure Sentences given in their 
Courts, for fear of any Cenſures from Rome, they ſhould be 
committed for a Year, and fined at the King's Pleaſure ; and 
if any Perſon procur'd or executed any Proceſs from Rome, he 
faould be guilty of a Premunire. 

From the Archdeacon, or his Official, to 
But by this (I.) — of the Dioceſe, or his Commiſ- 
3 * \ From the Commiſſary to the Dean of the 
E je "was g I Arches, and from him to the Archbiſhop of 
CNS rap (2.) | the Province, whoſe Determination ſhalt be 
— final; the Appeal muſt be within Fifteen 

3 Days after Sentence. | 


—— 


J, Hiſt. Reform. 1 P. 236. 
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But ſome Alteration was made in this laſt Matter, in the ve- 
ry next Year, (viz.) That Appeals from the Archbiſhop's Court 
Mall be made to the King in Chancery, where the Lord Keeper 
is to iſſue out a Commiſſion under the Great Scal, to certain 
Perſons nam'd by the King, from whom there ſhall be no far- 
ther Appeal; and this is call'd the Court of Delegates. 

One would think by theſe reſtrictive Words, that a Sentence 
given in that Court ſhould be definitive, but yet tis otherwile : 
For the King (m) even after ſuch Sentence, may grant a Com- 
miſſion of Review ; becauſe the Pope could do it by Virtue of 
the Canon Law; and what he could do by Virtue of an 
uſurp'd Supremacy the King may do, becauſe tis a legal Right 
veſted in the Crown; this 1s the Reaſon given by my Lord 
Coke, who tells us he was Attorney General, and did maintain 
this Preroga tive. 

"Tis certain this is a Prerogative veſted in the Crown ; but 
my Lord Coke's Reaſon is not concluſive, that becauſe rhe Pope 
exercis'd a Power by Uſurpation, therefore the King may 
lawfully uſe the like Power. 

I know Commsyſſions of Review are frequently granted, not- 
withſtanding the Statute enacts, That from a Sentence of Com- 
miſhoners Delegate, there ſhall be no Appeal; and that the 
Practice hath obtain'd azainſt an expreſs and poſitive Law; bur 
it was not very clear at firſt, for it was debared in * Holliwel's 
Caſe, where Juſtice Fenner denied my Lord Coke's Reaſon ; be- 
cauſe the Authority of the Pope was abrogated, and Appeals 
were reſtrain'd by theſe Statutes ; tis true, he cited one Geod- 
man's Caſe, where it was ſo adjudg'd, which I find reported 
by another Name in my Lord Dyer; and becauſe tis probable 
my Lord Coke grounded his Opinion upon ir, I ſhall only ftare 
it. 5 
The Deanery of Wells (n) was diſſolv'd by Act of Parliament, 
and a new one erected; and the King appointed Goodman to be 
the firſt Dean, who was afterwards made a Prebendary of Vi- 
welſcomb, being a Prebend of the ſame Church, for which he 
was depriv'd by the Commiſſary of the Biſhop of Bath and 
Wells, Cots by the Canon Law he could not hold two ſuch 
Dignities ſimul & ſemel in the ſame Church. 

He appeal'd to the Archbiſhop, who confirm'd the Sentence; 
then he appeal'd ro the King in Chancery, and pending this Ap- 
peal, the King granted the Deanery to Turner; and upon the 
Death of Edw. 6. Goodman obtain'd a Commiſſion from Queen 
Mary to the Delegates, who reſtor d him. 

Now, tho' the Sarute faith, that a Sentence given by the 
Delegates, ſhall be definitive; yet Turner obrain'd a Commiſſion 
of Review from Queen Elizabeth, and the Commiſſioners re- 


mm. 


(m) 4 Inſt, 341. * Moor 463. () Dyer 273. | 
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ſtor' d him, notwithſtanding Goodman objected againſt it as in- 
valid, for the Reaſon abovemention'd ; but the ObjeRion was 
over-rul'd, becauſe the Queen hath all that Authority which 
the Pope (o) had formerly as Head of the Church; he did 
grant Commiſſions of Review, therefore She may do it: 

Not becauſe he had done it by Uſurpation, but becauſe this 
Power was originally in the Crown, to which it reverted as 
Don as that uſurped Yorns of the Pope was abrogated. 

But to proceed; all Appeals to a Court of Delegares, (p) and 
grounded on the Statutes beforemention'd, muſt be upon Suits 
begun and determin'd in the Spiritual Court, or in ſome Court 
exempted from the Juriſdiction of the Ordinary; for if the 
Suit is before any Spiritual Commiſhoners ; as that of Stephen 
Gardner (q) was, who was depriv'd of his Biſhoprick of Winton, 
by Ten Commiſhoners appointed by King Ed. 6. in ſuch Caſe 
the Appeal will not lic to the King in Chancery, ſo as for the 
Lord — of Courſe to grant a Commiſhon of Delegates; 
bur it muſt be to the King generally, as he is the Supreme 
Head of all Eccleſiaſtical Juriſdiction ; and there mutt be a 
Warrant under the Sign Mannal, before he can grant a Com- 
miſhon in ſuch Caſe. | 

The ſaid Statures allow an Appeal from the Dean of the Arches 
to the Archbiſhop of the Province, but do not mention in 
what Court; therefore it hath been a Queſtion, whether an Ap- 
peal to him in Curia Prerogativa ſua de arcubus (v) is good or 
not; and it was held, the Appeal being ro the Archbiſhop, 
theſe Words in Curia Prerogativa are Surplulage. 

(3-) There is another Caſe in which Appeals are allow'd by 
that Statute; and that is, if it concerns the King himſelf, then 
the Party may appeal from any of the Courts before-mention'd, 
as from the Arches or Delegates to the Upper Houſe of Conyo- 
cation, 

Theſe are the three Cauſes for which Appeals are allow'd by 
the Statnte, which provides, that if an Appeal is purchas'd 


* contrary to that AQ}, the Party io proſecuting it ſhall be guilty 


of a Premunire. | 

The next Year after the making that Law, (/) all Appeals 
to Rome were expreſly forbidden, under the like Penalty; but 
by 13 Elz. cap. 2. tis made High Treaſon. 

Theſe Laws were but a Recognition of rhe ancient Rights of 
the Kings of England; for by the Conſtitutions of Clarendon, 
Anno 10 H. 2. (t) tis acknowledged fo to be, where the ſame 
Method of Appeals from cne Court to another was appointed, 
and no farther, without the King's expreſs; Leave, 


mu 
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(o) 26 H. 8. cap. 1. 1 Eliz. 1. (5) 2 Rol. Abr. 232. (9) 
4 Inſt 340. (r) Dyer 230. ( 25H. S. cap. 19. ( Preface 
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"Tis likewiſe to be obſerved, That by the firſt Statute, wiz. 
24 H. 8. Appeals in the three Caſes before-mention'd, viz. Tefta- 
mentary, Matrimonial, and for Tythes, ſhall be from the Arch- 
deacon to the Biſhop, c. But by the next Att in the Year fol- 
lowing, tis provided, That all manner of A , of what Na- 
ture ſoever, ſhall proceed gradatim in the like Method. 


Appropriations. 


HEN Benedict, who was the Father of thoſe who 

fels'd a regular Life in the Weſtern Church, retir'd into 
a ſolitary Place in Jtaly, from thoſe Tumults which happen'd 
under the Reign of Fuſftinian, and gave himſelf wholly to the 
Service of God, he ſoon acquir'd a great Repuration for his 
Holy Life; and ſeveral Perſons came and ſubmitred themſelves 
to thoſe Rules, which he impos'd on them for the Government 
of their Lives, ſo that they grew into a * Fraternity ; and the 
Princes of thoſe Times, admiring their Holy Lives and Conver- 
ſation, built Houſes for them, which were call'd Monaſteries ; 
and were ſo liberal to them, that they appropriated preſenta- 
tive Benefices to thoſe Religious Houſes, 

This was frequently done here after the Norman Invaſion ; 
the Secular Clergy being then Saxons or Eneliſhmen, but moit 
ot the Nobility, Biſhops and Abbots, being Normans, they had 
no manner of Regard to the Secular, but reduc'd them as low 
as they could, to enrich their Monaſterics; and this was the 
Reaſon of ſo many Appropriations. But ſome are of Opinion, 
that tis a Queſtion undecided, Whether Princes or Popes firſt 
made Appropriations ; tho* the oldeſt of which we have any 
Account was made by Princes. As for Inſtance; By the Saxon 
Kings, to the Abby of Crowland; by William, call'd the Conque- 
rer, to Battle-Ably; and by H. 1. to the Church of Salisbury. 

"Tis true, the Popes, who were always jealous of their uſurp- 
ed Supremacy in Eccleſiaſtical Affairs, aid in their Decretals 
aſſume this Power to themſelves, and granted Privileges to ſe- 
veral Orders, to take Appropriations from Lay- men, 
but in the ſame Grant they were uſually required to be anſwer- 
able to the Biſhop in Hiritualibus, and to the Abbot or Prior 
in Temporalibus; which was the common Form of Appropria tions 
till the latter End of the Reign of H. 2. for at firſt, and not 
till then, thoſe Grants were not Ad proprios uſus, for they were 
always oblig'd to preſent a Clerk to the Ziſhop upon the Avoid- 
ance of a Benefſice, who upon his Inſtitution became their Vi- 


car; and for that Reaſon an Appropriation and a Rectory were 
then inconſiſtent. | 


— — ——-» 
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But becauſe the making an Appropriation was a Thing meer- af 

ly Spiritual, the Patron uſually petition'd the Biſhop to appro- S 

priate the Church; but the King was firſt to give Licenſe to 

the Monks, that Quantum in nebis eft, the Biſhop might do it; Ca 

and then he made the Charter of Appropriation in theſe Words, M 
th 
T 
8 


(x) Autboritate noſtra ordinaria Eccleſiam pavochialem de H. Priori & 
Candentui L. annectimus, approbriamus & unimus per preſentes, ſalvis 
nobis & Succeſſoribus noſtris jure I authoitate pontificali. 

But the King being ſupreme Ordinary, (x) might of his own at 
; Authority make an Appropriation without the Conſent of the to 
Biſhop, tho this was ſeldom done. th 
Appropriations at firft were made only to Spiritual Perſons, pi 
ſuch as were qualified to perform Divine Service; then by de- pt 

grees they were extended to Spiritual Corporations, as Deans 
and Chapters, and laſtly to Prioreſſes, upon a Pretence to ay E 


port Hoſpitality ; and leaſt Preaching ſhould by this Means (z 
negleQecd, an Invention was found out to ſupply that Defe& by th 
a Vicar, as aforeſaid, and it was left to the Biſhop to be a Mo- of 


derator between the Monks and the Vicar, for this Maintenance 
out of the appropriated Tithes; for the Biſhop could compel E 


the Monaſtery ro which the Church was appropriated, to ſer th 

out a convenient Portion of Tithes, and ſuch as he ſhould ap- or 

prove for the Maintenance of the Vicar, before he confirm d fo 

the Appropriation. fil 
"Tis true, the Biſhops in thoſe Days favour'd the Monks too 

much, and therefore they conniv'd at their ſetting out a Por- 20 

tion of ſmall Tithes for the Vicar, and permitted them to re- St 

ſerve the great Tithes to themſelves. d0 
This was a Fault intended to be remedied by the Statute 

15 R. 2. cap. 6. by which it was enacted ; that in every Licenſe ti 

made of an Appropriation this Clauſe ſhould be contain'd, (viz.) C| 


ſuffieiently endow'd. 

But this Statute was eluded ; for the Abbots appointed one 
of their own Monks to officiate, and therefore the Parliament, 
Anno 4 H. 4. cap. 12. provided that the Vicay ſhould be a Secu- 
lar Man, canonically inſtituted and inducted into the Church, 
and ſufficiently endow'd ; and that no Regular ſhould be made 
Vicar of a Church appropriate. | | 

Bur long before the making theſe Statutes, I find the Kings 
of England (y) made Appropriations of the Churches of Fe- 
verſbam and Middleton in Kent, and other Churches, to the Ab- 


by of St. Aſtin in Canterbury, by theſe Words: Conceſſimus, EFc. le 
pro nobis, r. Abbati & conventui, Fc. quod ipfi eccleſpas predict. as 
; _—_ 


(u) Rep. Cawdriz's Caſe. (x) Plowd. 496. (5) Horn. 
Chron. de rebus geſtis Abbat. Sancti Auguſtini. * 
| appro/riave 
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are, dc eas fic affropridtas in propirios uſus, tenere poſſunt feb# 

ucceſſoribis in erpetuitn 3 | | | 
The like was done by ſeveral of the Norman Nobility, wha 
came over with the King; and upon whom he beſtow'd large 
Manors and Lands; and out of which they found Tithes weile 
then paid, and ſo had continu'd to be paid even from the 
Time they were poſſeſs'd by the Saxons ; but they did not re- 
gard their Law of Tithing, and therefore they held it reaſon- 
able to appropriate all, or ar leaſt ſome Part of thoſe Tithes, 
to thoſe Monaſteries which they had founded, or to athers as 
they thought fit; and in ſuch Caſes they reſerv'd a Power to 
provide for him, who ſery'd the Cure; and this was uſually 
paid to Stipendiary Curates. N En ant . 
But ſomerimes the Vicaridges were endow'd, and the very 
Endowment was expref'd in the Grant of the Appropriation, 

(vic. ) that the Church ſhould be appropriated, upon Conditio 
that a Vicaridge ſhould be endow'd ; and this. was left to the Cars 
of the Biſhop. _ | Rig 
Though whenever the Vicar had a competent Subſiſtence by 
Endowment, the Monks rook all Opportunities Fa leſſen it; and 
this occaſipn'd ſeveral Decretals, prohibiting ſuch Ulage with- 
out the Biſhop's Conſent, and that no Cuſtom ſhould be pleaded 
* whete be char ſery'd the Cure had not a competent Sub- 
ſence. ] 85 8 
And it hath been a Queſtion, whether an Appropriation is 
good where there is no Endowment of a Vjcaridge, becauſe the 
—— of H. 4. poſitively provides, that Vicaridges ſhall be en- 
ow'd. - ; 
But it is now ſertled, that if tis a Vicaridge (z) in Reputa- 
tion, and Vicars' have been inſtituted and indufed to the 
Church, it ſhall be preſum'd, that the Vicaridge was originally . 
endow'd. ul | 
Thus much for the Tithes; but the Abbot and Convent had 
not only the Tithes of the appropriated Churches, but the 
Right of Patronage too; for that was extinct, as to the for- 
— Patron by the Appropriation, unle% he had reſerv'd the 
Preſentation ro himſelf, and that made the Adyowſon diſap- 
propriate, and the Church preſentable (a) as before, but not 
by the old Patron, but by the Abbot and Convent, who 
= then bound, upon a Vacanty, to preſent a Perſon to the 
Biſhop. "EPO „ 
Sometimes f Biſhop would vefuſe the Perſon preſerte 1, un- 
leſs they conſented to ſuch an Allowance for his Maintenance 
as he thought fit, and therefore they would preſent none. 
This occafi6n'd the making another Decretal, which gave the 
Biſhop Power to Preſent ; but this did not often happen, be- 


py ITT 


(z) 2 Cro 252. 517. Hardr. 328. (a) Stil. 281. 
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But becauſe the making an Appropriation was a Thing meer- 
ly Spiritual, the Patron uſually petition'd the Biſhop to appro- 
priate the Church; but the King was firſt to give Licenſe to 
the Monks, that Quantum in ncbis eft, the Biſhop might do it ; 
and then he made the Charter of Appropriation in theſe Words, 
(u) Autboritate noſtra ordinaria Eccleſiam pavochialem de H. Priori & 
Conventui L. annettimus, approtriamus & unimus per preſentes, ſalvis 
nobis & Succeſſoribus noſtris jure I authovitate pontificali. 

But the King being ſupreme Ordinary, (x) might of his own 
Authority make an Appropriation without the Conſent of the 
Biſhop, tho' this was ſeldom done. 

Appropriations at firſt were made only to Spiritual Perſons, 
ſuch as were qualified to perform Divine Service; then by de- 
grees they were extended to Spiritual Corporations, as Deans 
and Chapters, and laſtly to Prioreſſes, upon a Pretence to ſup- 
port Hoſpitality ; and leaſt Preaching ſhould by this Means be 
negleded, an Invention was found out to ſupply that Defe& by 
a Vicar, as aforeſaid, and it was left to the Biſhop to be a Mo- 
derator between the Monks and the Vicar, for this Maintenance 
out of the appropriated Tithes; for the Biſhop could compel 
the Monaſtery to which the Church was appropriated, to ſer 
out a convenient Portion of Tithes, and ſuch as he ſhould ap- 
prove for the Maintenance of the Vicar, before he confirm d 
the Appropriation. 

"Tis true, the Biſhops in thoſe Days favour'd the Monks too 
much, and therefore they conniv'd at their ſetting out a Por- 
tion of tmall Tithes for the Vicar, and permitted them to re- 
ſerve the great Tithes to themſelves. 

This was a Fault intended to be remedied by the Statute 
15 R. 2. cap. 6. by which it was enacted ; that in every Licenſe 
made of an Appropriation this Clauſe ſhould be contain'd, (viz.) 
that the Dioceſan thall ordain, that the Vicar ſhall be well and 
ſufficiently endow'd. | 

But this Statute was eluded ; for the Abbots appointed one 
of their own Monks to officiate, and therefore the Parliament, 
Anno 4 H. 4. cap. 12. provided that the Vicar ſhould be a Secu- 
lar Man, canonically inſtituted and inducted into the Church, 
and ſufficiently endow'd ; and that no Regular ſhould be made 
Vicar of a Church appropriate. 

But long before the making theſe Statutes, I find the Kings 
of England (y) made Appropriations of the Churches of be- 
verſbam and Middleton in Kent, and other Churches, to the Ab- 
by of St. Aſtin in Canterbury, by theſe Words: Conceſſimus, &c. 
pro nobis, Epc. Abbati & conventui, Fc. quod ih eccleſi as predict. 


„ UC 


(u) 5 Rep. Cawdriz's Caſe. (x) Plowd. 496. (5) Horn. 
Curon. de rebus geſtis Abbat. Sancti Auguſtini. 
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at propriare, ac eas fic appropriatas in proprios uſus, tenere unt fib# 
S Fucceſſoribus in 1 : 

The like was done by ſeveral of the Norman Nobility, who 
came over with the King; and upon whom he beſtow'd large 
Manors and Lands; and out of which they found Tithes weile 
then paid, and ſo had continu'd to be paid even from the 
Time they were poſſeſs'd by the Saxons ; but they did not re- 
gard their Law of Tithing, and therefore they held it reaſon- 
able to appropriate all, or at leaſt ſome Part of thoſe Tithes, 
to thoſe Monaſteries which they had founded, or to others as 
they thought fit; and in ſuch Caſes they reſerv'd a Power to 
provide for him, who ſerv'd the Cure; and this was uſually 
paid to Stipendiary Curates. | : 

But ſometimes the Vicaridges were endow'd, and the very 
Endowment was expreſs'd in the Grant of the Appropriation, 
(viz,) that the Church ſhould be appropriated, upon Condition 
that a Vicaridge ſhould be cndow'd ; and this was left to the Care 
of the Biſhop. 5 | 

Though whenever the Vicar had a competent Subſiſtence by 
Endowment, the Monks took all Opportunities to leſſen it; and 
this occaſion'd ſeveral Decretals, prohibiting ſuch Ulage with- 
out the Biſhop's Conſent, and that no Cuſtom ſhould be pleaded 
for it, where he that ſery'd the Cure had not a competent Sub- 
fitence. | | | 

And it hath been a Queſtion, whether an Appropriation is 
good where there is no Endowment of a Vijcaridge, becauſe: the 
Starute of H. 4. poſitively provides, that Vicaridges ſhall be en- 
dow'd. . 

But it is now ſettled, that if tis a Vicaridge (z) in Reputa- 
tion, and Vicars have been inſtituted and inducted to the 
Church, it ſhall be preſum'd, that the Vicaridge was originally 
endow'd. | 

Thus much for the Tithes; but the Abbot and Convent had 
not only the Tithes of the appropriated Churches, but the 
Right of Patronage too; for that was extinct, as io the for- 
mer Patron by the Appropriation, unle he had reſerv'd the 
Preſentation ro himſelf, and that made the Advowſon difap- 
propriate, and the Church preſentable (a) as before, bur not 
by the old Patron, but by the Abbot and Convent, who 
3 then bound, upon a Vacancy, to preſent a Perſon to the 
Biſhop. | 

Sometiines the Biſhop would refuſe the Perſon preſente 1, un- 
leſs they conſented ro ſuch an Allowance for his Maintenance 
as he thought fit, and therefore they would preſent none. 

This occaſton'd the making another Decretal, which gave the 
Biſhop Power to Preſent; but this did not often happen, be- 


1 


(z) 2 Cro. 252. 517. Hardr. 328. (a) Stil. 291. 
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cauſe, as T obſerv'd, the Monks were favour d by the Biſhops; 
] mean the ponrer Sort, for the Rich would not accept his 
Kindneſs. They always got their Appropriations confirm'd by 


the Pope, and their Churches exempted from the juriſdiction 
of the Biſhop. 


But now all thoſe Exemptions are taken away by the Statute 


30 — 8. cap. 13. and the Ordinary is reſtor d to his ancient 
ight. 

Before I ſhall give an Account of that Statute, I think it not 
improper to mention the Forms of Appropriations both before 
and fince that Time. 

A Licenſe being obtain'd from the King as ſupreme Ordina- 
ry, and the Conſent of the Dioceſan, Patron and Incumbent, 
thereupon the Biſhop made the Grant in theſe Words: 

Authoritate noftra ordinaria Eccleſiam parochialem de H. priori E® 
conventui L. annectimus appropriamus & unimus per preſentes, c. as 
before is ſet forth in this Title. 

And tho' by the Statute * 28 H. 8. the Pope's Bulls are made 
void, yet they may be pleaded by way of Inducement to a Title; 
as where the Archbiſhop of Tork libelled for a Penſion, ſetting 
forth that the Church of RiZingten was appropriated by Pope 
Clement VI. to the Abbey of Belland, upon which Appropria- 
tion the Abbot granted a Penſion to ſuch an Archbiſhop : f This 
is only an Inducement to the Title which is founded upon the 
Grant of the Abbot, and tis neceſſary to ſet forth the Appro- 
priation of the Church, for till thar was appropriated the Ab- 
bot could not grant a Penſion out of the Tithes. 

After the Staute 31 H. 8. the Form of an Appropriation 
was in theſe Words: + Sciatis quod nos dedimus, Ac. Decano © 
capitulo eccleſis Cathedralis C. E*c. advocationem, Fc. Reflorie &f 
eccleſis parochialis de H. in Com. S. habend. & tenen. &c. iſdem 
De ano & capitulo & Succeſſoribus ſuis in perpetuum EF ulterius ſci- 
atis per præſentes quod nos de gratia naſtra ſperiak ac authoritate 
2 Regia, ſuprema & eccleſiaſtica qua nunc fungimur pro nobis, 

eredibus & Sacceſſoribus noſtris, conced mus & Licentiam damus 


predict. Decano, & Capitulo c Su ceſſoribus ſuis, Rectoriam & Ec- 


cleſiani predict. quando per mortem reſignationem vel depri vat ĩonem, aut 
per aliquem alium modum quemcung; va are contigerit, immediate in 
ſuos proprios uſiis tenere ſibi & Succeſſoribus ſuis in perpetuum poſſint & 
oaleant abſq;, Mole ſtatione & Impedimento noſtro, Hæredum aut Suc- 
ceſſorum noſtrum, ac hoc abſque aliqua Preſentatione induct᷑ ione ſive ad- 
miſſione alicujus incumbentis ad eandem Rectoriam extunc in pofterum 
end. ac ulterinus. | 
By the aforeſaid Statute, thoſe Appropriations which were 
made formerly by Biſhops, and enjoyed only by Religious Hou- 
les, are now become the Inheritance of Laymen ; and tho' the 


28 H. 8. cap. 16, 7 2 Lev. 251. 4 Weſt. Symbol. Pl'ito 339. 
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Biſhop's Power in ſuch Caſes is not mention'd in the Statute, 
et the Law leaves all Matters of Right juſt as they were be- 
1 for when thoſe Religious Houſes were ſurrender d, the 
King was to have the Tithes in the ſame Manner, as the Ab- 
bots had them in Right of their Monaſteries, and there is a 
Saving of the Rights and Intereſts of all Perſons ; fo that if 
before the Diſſolution the Vicay had an antecedent Right to a 
competent Maintenance, and the Biſhop had Power to allow it, 
tis not taken away now; and this was reſolv'd in (6b) Hitchcott 
and Thornbury's Caſe, where the Parſonage was appropriate to 
the Maſter and Choriſters of the Cathedral of Salisbury, and 
| was Parſon thereof, and Hitchcott was Vicar ; who li- 
belled in the Spiritual Court for a better Maintenance, and 
upon a Motion for a Prohibition it was denied, becauſe the 
Vicar had Reaſon to complain, and the Ordinary might compel 
the Appropriator to make. an additional Allowance, for ſuch 
Power was reſery'd to him in all Appropriations. 

This is the Law of England, and tis founded on good Rea- 
fon; for Tithes were originally given for the Service of the 
Church, and not for the private Uſe of Monaſteries; and it 
may be a Queſtion, whether a Monaſtery was capable of taking 
an Appropriation, becauſe tis not an Ecclefiaftical Body; for 
by the Canons they could not preach, baptize, or viſit the 
Sick, and they had no Cure of Souls. 

The Biſhop of Worceſter (c) tells us, this Matter was diſputed 
between Set. nard a Ciftertian Monk, and Petrus Cluniacenſss ; 
the Firſt was diſſatisfied that Monks ſhould take Tithes from 
the Secular Clergy, which was given to ſupport them in at- 
tending the Cure of Souls; the other anſwer'd him, that 
Monks prayed for Souls, but Tithes were not only given for 
Prayers, but for Preaching, and to ſupport Hoſpitality. Up- 
on the whole Matter, Appropriations may be nick by the joint 
Conſent of the King, the Ordinary, and Patron who hath the 
Inheritance of the Adyowſon ; and he muſt have the King's 
Licenſe, beeauſe of his Intereſt in it as ſupreme Ordinary; 
for it might happen that the Preſentation may be devol ved on 
him by Lapſe, and ſuch Licenſe was uſually granted when the 
Church was void; but if tis granted when the Church is full, 
it doth not make the Appropriation void, tho' ſuch Grant 
ſhould be in general Words; becauſe where it may be taken in 
two Intents, the one good, the other not, it ſhall be expounded 
in that Senſe which may make the Grant good; tis true, the 
beſt way is to give a Licenſe in particular Words, importing 
that the Appropriation ſhall take Effect after the Death of the 
Incumbent ; however, if tis a Licenſe Per verba de prejenti, 
yet tis good for the Reaſon already mention'd. 


dd... 
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or Rol. Abr. 331. (e) os Eceleſ. Caſes 205. 
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The Biſhop muſt likewiſe concur ; for he hath an Intereſt in 
the Preſentation, which may come to him by Lapſe before it 
can be veſted in the King; beſides, an Appropriatian deprives 
him of Inſtitution, for it doth not only carry the Glebe and 
Tithes, but gives to the Corporation a Spiritual Function, and 
fuppheth the Inſtitution of the Ordinary: For in the very 
Inſtrument of Appropriation tis united and given to the Body 
corporate In pom uſus, that is, that they ſhall be perpetual 
Far ſons there; this muſt be intended where there are no Vica- 
ridges endow'd, and yet they cannot have the Cure of Souls, 
becauſe they are a Body Politick ; but the Vicar wha is to be 
cndow'd, and comes in by their Appointment, hath the Cure. 

And naw I have mention'd a Ciftertian Monk, I ſhall add ſome- 
thing of that Order relating to this Matter. 

When thoſe Monks firſt came into England, they were very 
ſerupulous of Appropriations, and pretended to live only on 
the Rents of ſuch Lands as were given to them, and by this 
Means they ingratiated themſelves to the People, and got more 
Lands added to their Poſſeſhons, 

But when once they became Rich by ſuch Gifts, they pro- 
cured large Privileges from the Pope, and in pacticular, to have 
their Lands exempted from Payment of Tithes, which continue 
ſo to this very Day. 

I ſhall mention one Law Caſe pertinent to this Purpoſe, and 
ſa conclude this Title. 

The Regory of (d) and a Farm call'd Downball, 
were. apprapriated to the Priory of the ſame Place; the Farm 
paid Tithes before. the Appropriation ; but afterwards it did 
not, becauſe what a Man hath: cannot be paid to himſelf. 

The Priory was diſſolv'd by the Statute 27 H. 8. and the 
King granted the Rectory to Trivity College in Cambridge, and 
the Farm to B. 

The College ſued B. for the Tithes of the Farm being in the 
ſame. Pariſh with the ReQory ; and the 1 was, Whether 
it was diſtharg'd of Tithes by Unity of Poſſeſſion? That is, 
ſince the Prior had both the Refory and Farm; and fince he 
could not pay Tithes to himſelf, Whether now it ſhould be diſ- 
charg d by reaſon of the Unity? * And held not, becauſe tis 
nat properly a. Diſcharge, but a Suſpenſion of the Payment for 
a. Time. | 

"Tis: true, the Prior was ſeiz'd of an equal Eſtate in the Farm 
and Refory, but ſtill it was in different Capacities, for the ons 
was united to him in his Temporal, and the other in his Spiri: 
rual Capacity: | 

But the Lands came into the Hands of one Perſon, 
and the Rectory into the Paſſeſſion of another, then Tithes 
became again payable our of the Land. 


7 Hob. 307+ 2 Cro. 607» * Moor 532. 
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T may not be 9 under this Title to examine the 
Monkiſh Story of Lucius, (f) who is ſaid to be our firſt 
Chriftian King, and who liv'd here whilſt Commodas, but others 
ſay whilſt Antoninus Pius, was Emperor; but I Hall not contro- 
vert whether Chriſtianity was planted here before that Time, 
tho moſt of our Hiftorians agree it was. 

Bede, (g) who is one of the moſt ancient Writers of the Eng- 
ſb Nation, and who liv'd Five hundred Years after this Lu- 
cius (if ever there was ſuch a Perſon) is the firſt who mentions 
him; and if he took the Story out of the Gefta Pontificum, tis 

obable it may be falſe, and the rather, becauſe Gildas, who 
iv'd before him, takes no Notice of any ſuch King. 

The common Tradition is, That this King Lucius ſent two 
Perſons to Eleutberius, then Biſhop of Rome, to beſecch him, 
that by his Means he might be made a Chriftian. 

The 1 could not, at that Time, deny ſo reaſonable a Re- 

eft, therefore daptiz'd them both, and then made one a 

imop and the other a Presbyrer, and ſeat them back into 
— to preach to King Lucius and his People, and to baptize 
them. 

But this Matter was ndt intruſted to the Care of thoſe two 
Perſons alone, but the Pope ſent two more to aſſiſt in this great 
Work, whoſe Names were Faganus and Damianxs. 

After the People were by their Preaching converted from 
Paganiſm and bapriz'd, theſe holy Men conſulted with the King 
to ere& Epiſcopal Sees in the moſt convenient Places of this 
Kingdom ; the Refulr of which was, that the King, finding 
three Cities of great Eminency, where the Heathens had built 
and endow'd ſo many Temples, and where their Chief Prieſts, 


call'd Ar-bflamins, offer d fices to Idols, did there ere& 


three Archbiſhopricks, Londa, York and Landafe, call'd then 
Caerleox =_ Uske. | g a : 
That t Dignity of the Archbiſhop of London continued in 
that Sec for 180 Years or thereaboats; and the Cathedral was 
that which is now * St. Peter's Church in Cornbill, till King E- 
thelbert built St. Paul's; and 2 bd 13 till the Time — 
Saxons, when Auguſtine tran the Pall to Canterbury, whic 
has continued 212 of an Soong goes fince : Bur before 
the Coming of St. Auſtin, theſe — iſhops octootedggd no 
Superior in Spirituals, but the Archbiſhop of Landaffe : Under 
whoſe Government they were, till that Archbiſhoprick was 
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(f) Uſher de Antiq; Britan. cap. 3. (g) Lib. 1. * Selden 
Polyolbion 1 29. 
E 3 tranſlated 


js 
8 


54 Archbiſhops. 


tranſlated to St. David's, and afrerwards, in the Reign of H. 1. 
made ſubject to the See of Canterbury; as likewiſe were the other 
Biſhopricks in Wales at the ſame Time. 

Bur Tork remains a Metropolitical See to this very Day; and 
the aforeſaid “ Faganus is mention'd by our Hiſtorians to be 

the firſt Biſhop thereof. 5 

The King likewiſe, finding Twenty- eight other Cities of great 
Note, where other Pagan Priefts, Gal Flamins, were ſeated, 
and where Temples were dedicated to their Idols, converted 
them all into Chriſtian Churches, and placed ſo many Biſhops 
there; and this is the firſt Account of any Archbiſhops here; 
tho" ſome learned Men are of Opinion, that an Archbiſhop is 
a Dignity as ancient as the Apoſtles Time, for there were Pri- 
mi Epiſopi then, tho” the Name of Archbiſhop was not known 
till ſome Ages afterwards. 2 

That the Apoſtle himſelf gave the firſt Model of this Go- 
vernment 1n the Church, by veſting Titus with a Superinten- 
dency over all Crete, that theſe Governors were afterwards 
called Princes and Monarchs of the Prieſts; but becauſe theſe 
were Titles applicable to Temporal Powers, it look'd as if they 
affe ed ſecular Grandeur, and therefore theſe Appellations 
were prohibited by ſubſequent Councils, and ſoon after they 
were call'd Archbiſhops. 

The learned f Gloſſographer tells us, it was a Title firſt known 
in the Eaſt Parc of the World; and that one Symion, who lived 
in the Reign of Canſtantine, was call'd by Sozomen the Hiſtorian, 
Archbiſhop of Seleucia, becauſe he preſided over the chief Ci- 
ties of Perſia. e f 


But (a) 2 tells us, that Peter, Biſhop of Alexandria, 
was dignified with the Title of an Archbiſhop in the Reign of 
Dio leſian, who govern'd the Empire about 22 Years before Con- 
22 under whoſe Reign the Church had ſome Reſpite from 

erſecution ; and about One hundred Years afterwards Po 
Zepberinus, in his firſt decretal Epiſtle, took upon himſelf that 
Title; and afterwards, when the Church was | a from Perſe- 
eution, then we read of Metropolitans, for ſuch there were in 
the great Nicene Council, it being about that Time, when he 
who was Biſhop of the Capital City of a Province, had the In- 
ſpe&ion and Superintendency over all the Biſhops in that Pro- 
yince, and from thence he was call'd a Metropolitan. 5 

I know tis a Queſtion whether there were any Archbiſho 

in the Weftern Church at that Time; tis agreed on all Hands 
that ſuch there were in the Eafters Church a long Time be- 
fore : But ſome Men will not admit that decretal Epiſtle of Ze- 
pherinus to be genuine; tis true, Bede tells us, that St. Au- 
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xu ſtine, who liv'd 200 Years after that Pope, was the firſt Arch- 
biſhop here, and that he was ordain'd ro that Dignity by the 
Archbiſhop of Arles; but this muſt be underſtood of the Man- 
ner of ſpeaking in Bede's Time, which was about zoo Years af- 
ter St. Auguſtine, for when he liv'd there was no Archbiſhop in 
che Weſtern Church; tis plain, that neither the Biſhop of 
Arles or St. Angnſtine were ſuch ; for if they had, tis probable 
that Gregory the Great would have given them that Title in 
ſome of his Epiſtles, which he has not done; neither doth Mar- 
culfus, who liv'd in that Age, take Notice of any ſuch Dignity 
in the Weſtern Church; bur tis certain, that when Hereſies 
and Schiſms broke in upon the Church, which was chicfly oc- 
ca ſion d by Churchmen themſelves, it ſeem'd neceſſary to fix a 
Metropolitan in every Province, and tis gs certain that this 
was done in the third Century ; for the Apoſtolical Canons, 
which were the Rule of the Greek Church in that Age, mention 
a Chief Biſhop in every Province, and moſt of them about the 
$th Century aſſum'd the Title of Archbiſhops ; ſome of which 
were fo ina more eminent Degree, viz. thole of Rome, Conſtan- 
tinople, Antioch, and Alexandria, which were the four principal 
Cities of the Empire; and to theſe the Archbiſhop of Feruſa- 
em was added, becauſe that was the Capital City of the Holy 
Land, which five were call'd Patriarchs. 

But to return: Thoſe, who oppoſe this Story of Lucius, ſay, 
That he could not be à King over all Britain, becauſe it was 
then a Roman Colony; and 'tis improbable that the Heathens 
ſhould entruſt him with fo great a — to rule here, or ſuf- 
fer one, who was but a tributary Prince himſelf, to make ſo 
many Chriſtian Archbiſhops and Biſhops at once, in order to 
propagate a Religion which they themſelves did not tolerate. 

This ſeems to be a plauſible Argument; but Dr. Heylin * an- 
ſwers it by telling us, that Lucius Verus, who was then an A, 
ſocirte in the Empire, after he had put an End to the Parthian 
War, gave the Government of thoſe Kingdoms, which he had 
ſubdu'd, to triburary Kings, and the Government of Provinces 
to Lieutenants. 

So that Lucius might be a King notwithſtanding the Nation 
was tributary to the Romans; and Archbiſhop Uſher (m) proves 
there was ſuch a King, by the Coins which he had ſeen both of 
Gold and Silver, having an Image of a King and a Croſs on 
them, and the Capital Letters L. V. C. 

But if he was a King, he ruled only in Suſſex and Surrey, be- 
cauſe that Part of the „ Nation was not inhabited by the 
Fomans, for none of their Highways, Buildings, Urns, Coins, 
or Inſcriptions, were at any Time found in thoſe Parts, except 
towards the Sea- ſide, and there they had ſome Forts and Gar- 
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riſons; and particularly at 4/ ingten pear Shoreham in Suſſex, 
which was then call'd Portus Adurn. | Nees 

So that being ſecure of the Coaſts, (n) and having Soldiers 
diſpers'd in the Colonies about them, and being near London, 
they might permit a Britiſh Kipg to Govern thoſe Parts, tho 
they would never ſuffer a Natjve over the whole Nation. 

But Heylin has given no Anſwer to the other Part of the Story 
of making ſo many Archbiſhops and Biſhops here, be rather 
thinks it too great a Task for a tributary Prince to ſpread 
Chriſtianity fo far ar once over the Iſland, add therefore was of 
Opinion, that the Afork;ſh Writers attribute this to him, as he- 
ing the firſt Promoter of ſo great g Work, as Rome is ſaid to be 
built by Romulus, who never built half of it. 

Upon the Whole, there is not much Credit to be given to 
this Story of the Ar. fta min: and Flamins, becauſe we do not 
find the firſt of theſe Words in any Roman Hiſtory , it ſeems ra- 
ther to be an Invention of Feffery of Monmo:::h, n would have 
in every City ſeveral Colleges of Flamins, according to the 
Number of their ſeveral Gods. | 

The Number of the .trchbiſhops and Biſbops here ſeergs more 
properly to relate to the Civil Form of Goverpmept, which 
was eſtabliſh'd in the Roman Empire; which Empire was di- 
vided into fourteen great Portions call'd Lioceſes, and thoſe 
were ſubdivided into Provinces, in which there were ſeveral 
Cities. ; | | 

This Diviſion was made by Auguſtus Ceſar, and the chicſeft 
City of Trade was call'd the Metropolis ; in which the Gover- 
nor of the Province uſually reſided, and in which the Apoſtles 
themſelves plac'd the Biſhops of the greateſt Ahilities, to whom 
the other Biſhops of that Province gave that Reyexence and 
Re ſpect which was due to their Merits ; and becayſe the moſt 
*mrorrant Affairs of the Church were tranſaced in Aſſemblies, 
which met and conſulted thereof in thoſe chief Cities, there- 
fore it was neceſſary that the Bilnop who was plac'd there 
Mould be the firſt Man in Dignity, and preſide in thoſe Coun- 
ts, an! have Authority to ſummon them _— any Occafians 


” 


relating to the Diſcipline and Government of the Church, and 
dor this Reaſon they were call'd Primates, 

Afterwards, where-ever the Heathens had a Dgfenſ.r Cinitatis, 
the Chriitians, when they got that City, did ordain à Biſhop ; 
ud in every Province where the Romans had a Preſident, there 
he Cbriſttans did place an Archbiſhop ; whoſe Scat being com- 
monly in the chief City of the Province, as aforeſaid, he was 
trom thence call'd a Metropolitan: And in every Dioceſe where 
ic Romans had a Lieutenant, there the Chriſtians had a Pri- 
mats, and ſeated him in the ſame City with the Metropolitan. 


— — 
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"Tis certain that in the firſt Ages of Chriſtianity all Biſhops 
> we with the ſame Authority ; and there ut at that 
Time « Parity among them, ao one had a Power over another 
of that Order. | 

But ſome were ſuperior to others in Place, as I have already 
mention'd, and it was that Primacy of Place which was aſter- 
wards attended with the Prerogative of Preſiding in Eeeleſiaſti- 
cal Aſſemblies, as hath likewiſe been obferv'd before, and alfo 
with the Privilege of Confecrating every Biſhop within their 
Provinces, of Summoning Provincial Synods, of Viſiting the 
whole Province, and of citing any Dioceſan Biſhop to hear 
and determine their Cauſes before the Metropolitan; and 
co Privileges, of which thoſe before-mention'd are the 

ICI, Y | 

But to return, Britain was then a Kingdom divided into three 
Provinces, in which there were twenty-eight Cities, and of 
thoſe Cities the three aboye-mention'd were the chief, and from 
thence we had Archbbiſbops and Biſbops here. 

We have now in England two Archbiſhops, and no more. 


CANTEREURYT, 
TORE. 
And Firft, I ſhall gire an Account, 


(1.) When the Archbifhoprick of Canterbury was founded. 
(2.) I ſhall treat of the Stile of the Archbiſhop. 
(3-) Of his Precedency before Tork. 


(4.) Of his Privileges. 


hen the Srchbiſhapaick of Canterbury was founded. 1 As 
to the firſt of theſe Things I find, that, from the Time of the 
aforeſaid Lucius to the Pleſecution of Diorleſſan, Chriſtianity had 
been preſery'd in this Nation; hut then it was almoſt extir- 
pated, and continu'd under Paganifm above twenty Years, till 
it recover d a little Life under Conftantine the Great, bur then 
it was infected with the Hereſies 
whoſe Welſb Name was Morgan. 
That Hereſie being condemn'd by the 5th General Council of 
Carthage and Mela, and baffled by rhe Arguments of St. German, 
Biſbop of Auxerre, and of Lupus, Biſbop of Tvoyes in Fans (who 
were ſent from thence by a Syzod? at g publick Diſputation held 
at St. Albans, the Chriſtian Retigion became again in ſame Re- 
pute, till ſuppreſſed by Vortiger and the Heathen Saxons for 


— 
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riſons ; and particularly at Al ington near Shorebam in Suſſer, 
which was then call'd Portus Adurni. ; 

So that being ſecure of the Coaſts, (n) and having Soldiers 
diſpers'd in the Colonies about them, and being near London, 
they might permit a Britiſp King to govern thoſe Parts, tho 
they would never ſuffer a Native over the whole Nation. 

But Heylin has given no Anſwer to the other Part of the Story 
of making ſo many Archbiſhops and Biſhops here, he rather 
thinks it too great a Task for a tributary Prince to ſpread 
Chriſtianity ſo far ar once over the Iſland, and therefore was of 
Opinion, that the Afork:ſþ Writers attribute this to him, as be- 
ing the firſt Promoter of ſo great a Work, us Rome is ſaid to be 
built by Romulus, who never built half of it. 

Upon the Whole, there is not much Credit to be given to 
this Story of the Ar hflamins and Flamins, becauſe we do not 
find the firſt of theſe Words in any Roman Hiſta , it ſeems ra- 


ther to be an Invention of Feffery of Afonmo:::, no would have 


in every City ſeveral Colleges of Flamins, :.:cording to the 
Number of their ſeveral Gods. 

The Number of the .trchbiſhovs nd Biſhops here ſeeras more 
properly to relate to the Civil Form of Goverpmept, which 
was eſtabliſh'd in the Roman Empire; which Empire was di- 
vided into fourtcen great Portions call'd L ioceſes, and thoſe 
were ſubdivided into Provinces, in which there were ſeveral 
Cities. 

This Diviſion was made by Auguſtus Ceſar, and the chiefeſt 
City of Trade was call'd the Metropolis ; in which the Gover- 
nor of the Province uſually reſided, and in which the Apoſtles 
them{lves plac'd the Biſhops of the greateſt Abilicies, ro whom 
the other Biſhops of that Province gave that Reyerence and 
Re ſpect which was due to their Merits ; and becauſe the moſt 
*m;ortzrt Affairs of the Church were tranſaced in Aſſemblies, 
which met and conſulted thereof in thoſe chief Cities, there- 
Fre it was neceflary that the Bine who was plac'd there 
Mould he the fſt Man in Dignity, and preſide in thoſe Coun- 
e, an have Authority to ſummon them upon any Occaſions 
relating to ihe Diſcipline and Government of the Church, and 


dor thi: Reaſon they were call'd Primates, 


afterwards, where-ever the Heathens had a Defenſ.r Civitatis, 
ne Chriitians, when they got that City, did ordain a Biſhop ; 
ud ia every Province where the Romans had a Preſident, there 
de Chritans gid place an Archbiſhop ; whoſe Scat being com- 
mogly in tne chief City of the Province, as aforeſaid, he was 
from thence cull'd a Metropolitan: And in every Dioceſe where 
tc Porans had a Lieutenant, there the Chriſtians had a Pri- 
ate, and ſcared him in the ſame City with the Metropolitan. 


— — 
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is very certain that in the firſt of Chriſtianity all Biſhops 
were vetted with the ſame CT, and there dekag at that 
Time « Parity amongK them, no one had a Power over another 
of that Order. | 

Burt ſome were ſuperior to others in Place, as I have already 
mention'd, and it was that Primacy of Place which was after- 
wards attended with the Preroganve of Prefiding in Eeeleſiaſti- 
cal Aſſemblies, as hath likewiſe been obfery'd before, and alſo 
with the Privilege of Conſecrating every Biſhop within their 
Provinces, of Summoning Provincial Synods, of Viſiting the 
whole Province, and of citing any Dioceſan Biſhop to hear 
and determine their Cauſes before the Metropolitan; and 
ny Ges Privileges, of which thoſe before-mention'd are the 
Chief. 

But to return, Britain was then a Kingdom divided into three 
Provinces, in which there were twenty-eight Cities, and of 
thoſe Cities the three aboye-mention'd were the chief, and from 
thence we had Archbiſbops and Biſhops here. 

We have now in England two Archbiſhops, and no more. 


CANTEREURY, 
YORK. 
And Firft, I ſhall give an Account, 


(1.) When the Archbifhoprick of Canterbury was founder. 
(2.) I ſhall treat of the Stile of the Archbiſhop. 
(.) Of his Precedency before Tork. 
(4.) Of his Privileges. 
(5-) Of his Juriſdiction, 


Ulhen the Archbiſhapzick of Canterbury was founded. As 
to the firſt of theſe Things I find, that, from the Time of the 
aforeſaid Lucius to the Perſecution of Diocleftan, Chriſtianity had 
been preſery'd in this Nation; but then it was almoſt extir- 

d, and continu'd under Paganiſm above twenty Years, till 
it recover'd a little Life under Conftantine the Great, but then 


it was infected with the Hereſies of Pelagizs (o) a Britiſh Monk, 


whoſe Welſb Name was Morgan. 

That Hereſie being condemn'd by the 5th General Council of 
Carthage and Mela, and baffled by rhe Arguments of St. German, 
Biſhop of Auxerre, and of Lupus, Biſhop of Troyes in Fran-s (who 
were ſent from thence by a Synod) at a publick Diſputation held 
at St. Albans, the Chriftian Religion became again in ſame Re- 
pute, till ſuppreſſed by Vortiger and the Heathen Saxons for 


* 
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above one hundred Years, and until Pope Gregory tent St. Au. 
tine, a Monk, to convert this Nation. 

The Monk was received very kindly by Ethelbert, then King 
of Kent, who gave him a Place in Canterbury to erect a Biſhop's 
See, and there he fix'd his Seat; but was not, as ſome Writers 
would have it, the firſt Archbiſhop thereof, for the Prieſts 
would not acknowledge him as ſuch; neither did that Pope 
give him that Title, tho' he gave him the Pal and Supremacy 
over Tork, and over the Britiſh Biſhops. 

"Tis true, he was the firſt Biſhop of that Place ; but Theodore, 
who was the ſixth in Succeſſion to him, was the firſt Archbi- 
ſhop, and his Succeſſors have been ſo ever ſince. 
8 ew of the Archbiſhop.] (z.) Next I ſhall mention his 

tile, | 

He had anciently Primacy over Exeland and Ireland, and all 
the Biſhops of the laſt Place were conſecrated by him. 

By the two firſt Norman Kings he was declared to be Metro- 
38 and was afterwards ſtil'd by Urban the zd, Alterius Or- 

s Fapa. ; 

He is call'd by Eadmerus, Princeps Epiſcoporum, Angliæ Fontifex, 
ſummus Patriarcha : And the Records of Eceleſiaſtical Matters 
were dated Anno Pontificatus noſtri primo. | 

He bad, tho” nor at firft, a perpetual Lepantine Power an- 
nex d to his Archbiſhoprick, and was therefore called Legatns 
natus. - 

He had ſome Marks of Royalty, as to be Patron of the Bi- 
ſhop cf Rechefter, ro coin Money, @c. 

Since the Reformation he is ſtil'd Primate and Metropolitan of 
all — ; and Archbiſhop Cranmer was the firſt who had this 
Title. 

Ok his Pꝛecedencv.] (3.) Next, as to Precedency, I find 
there have been ancient Conteſts between theſe two Arch- 
biſhops, about the Oath of Canonical- Obedience and Prece- 


dency. 


Thus in the Reign of William the Conqueror, Thomas, then 
Lord Archbiſhop of Tor, came to be conſecrated by Lanfrank, 
Archbiſhop of Canterbury, who demanded of him a Declaration 
of his Canonical Obedience in Writing, and that he would con- 
firm it by Oath. 

But York refus'd it without ſome poſitive Proof that it was his 
Duty ſo to do; thereupon the Matter was referred to the King, 
who ordered York to ſubſcribe the Declaration, which he did, 


but with a Proteſtation that it ſhould not be prejudicial to his 


Succeſſors without better Proof. 


This was again demanded by Archbiſhop Anſelme, in the Reign 
of H. 1. (y) and the King, after the Death of that Archbiſhop, 


(») Eadmerus 104. 


1 commanileg 


commanded the Ele& of York to acknowledge Canterbury as Su- 
perior before he ſhould be conſecrated. a „ 
About ſeven Years afterwards, and in the Reign of the ſam 
King, the Controverſy was renew'd by Thurſtan of York; and 
the King declar'd, that if he would not acknowledge the Su- 
m_ to Canterbury, he ſhould not be conſecrated ; which 
us 


. 


ork; refus'd, and went to Rome, where he was conſecrated by 
the Pope himſelf; and thus, notwithſtanding all theſe folemn 
' Determinations, the See of York became independant; and this 
made William Corbell, who was Archbiſhop of Crnterbury, take 
a Journey to Rome, to get the Character of Legate, which he 
obtain'd, and was the firſt Archbiſhop upon whom that Honour 
was conferred ; and by this Means he ſecur'd the Superiority, 
and did afterwards, Fure Legationis, viſit the Province of Tork, 
and ſummon d that Archbiſhop and his Clergy to Councils, and 
would not ſuffer him to carry up his Croſs in his Province, 
when he either attended thoſe Councils or the Parliament; and 
therefore the King, to preſerye the Peace, did uſually ſend 
Writs to the Archbiſhop of Canterbury, prohibiting him to di- 
ſturb the other upon this Occaſion. Pryn. 409. Hovenden 738. 

The like Contention there was always between theſe two 
Archbiſhops concerning Precedency, about which we meet with 
a very extraordinary Story, which was thus: In the Reign of 
H. 2. one Hugeſon, the Pope's Legate, call'd a Synod at Weſt- 
minſter, where all the Biſhops of England met. 

The Archbiſhop of Canterbury, coming firſt, ſate down at the 
Right Hand of the Legate; and York, coming afterwards, re- 
fuſed to take the Seat yacant for him on the Left Hand, and 
demanding the Place where (d) Canterbury ſate, did, upon his 
Refuſal, fir down in his Lap. 

This oceaſion d the Synod to break up in Diſorder, and both 
Parties appealed to the Pope; and about four Years after this 
Quarrel the Matter was ſettled, that neither ſhould require 
Canonical Obedience of each other, but that York ſhould be 
ſubje& to Canterbury, and ſo it continues to this very Day. 

Y1s Bubileges. (4.) In the next Place I ſhall mention 
fome of the Privileges of this Archbiſhop. 


He hath the Privilege to qualify eight Chaplains, when the 
greateſt temporal Peer can qualify but Six. 


He hath a Privilege to crown all the Kings of England; and, 
before the Court of Wards was taken away, he had the Ward- 
ſhip of thoſe that held Lands of him. 


He hath the Privilege to have Prelates to be his Officers; as 
for Inſtance ; | | 


The Biſhop of London is his Provincial Dean. 
The Biſhop of Wincheſter is his Chancellor, 


8 
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The Biſhop of Lincoln is his Vice-Chancellor. 

The Biſhop of Salisbury is his Precentor. 

The Biſhop of Worceſter is his Chaplain. 

The Biſhop of Rochefter carried the Croſier before him in the 

Days of Popery. 

His Yurifdic161.] (5.) Laſtly, as to his Juriſdiction, tis to 
be obſery'd, that next under the King, he hath the ſupreme 
Goverment in all Eccleſiaſtical Matters within his Province; 
bur before the Reformation he had a larger Extent of Power : 
And this appears by a Paragraph in the Cottonian Copy of the 
Saxon Annals, (viz.) that, at a Council ſummoned by Withred 
King of Kent, he declared that the Archbiſhop ſhould, upon 
the th of a Biſhop or Abbot, c. chuſe another; and that 
none ſhould be elected, or conſecrated without his Conſear ; 
and even at this Time he hath a Right of Conſecrating all his 
Suffragan Biſhops, which Right he hath by Cuſtom immemorial. 
In the aforeſaid Council it was declar'd, that as it was the 
King's Duty to govern the State, ſo it was the Duty of the 
other to govern the Church. 

And as to this Matter he hath two concurrent ſuriſdictions; 
one as Ordinary or the Biſhop himſelf within his Dioceſe, the 
other as Superintendant throughout his whole Province of all 
Eccleſiaſtical Matters, both to correct and to ſupply the De- 
fects of the Ordinary; and therefore, if he grant Inſtitution to 
a Peculiar, tis not void, becauſe he hath Juriſdiction all over 
his Province; tis true, tis voidable, like a Sheriff executi 
Proceſs (7) in a Franchiſe, which is not void, but voidable. 

Before the Reformation he had a concurrent Juriſdiction 
with the Biſhop of every Dioceſe in his Province, but that was 
not by his Prerogative as Archbiſhop, but as he was Legatus na- 
tus; but now no Man is to be cited out of the Dioceſe (/) where 
he lives. 

Upon the Death of any ſuch Biſhop, the Cuſtody of his See, 
and his Juriſdiction, devolves upon 2 Archbiſhop, by the Cu- 
ſtom of England; but then he muſt hold his Courts within that 
Dioceſe, where the inferior Ordinary had Juriſdiction ; except 
in the Dioceſe of London, (t) where, by Compoſition between 
the Archbiſhop and that Biſhop, Suirs ariſing within his Dio- 
ceſe, are to be determined in the Arches, and that is the Rea- 
ſon that he never viſits London. 

He may grant a Diſpenſation to hold in Commendam, and 
generally in any Caſe where Diſpenſations were grantable be- 
fore the Statute ; and therefore he may diſpenſe with a Clergy- 
man to hold two Livings: But ſuch Diſpenſations mult be licen- 
ſed by the King in Chancery, if the firſt Living is above 8 J. 


— 
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per Annum; and this as well within the Province of York as of 
Canterbury. 

Prmmaien calls him Ordinarius tatius Provincie ; for he hath a 
Juriſdiftion, Nolente Ordinario, as in Caſes of Viſitation ; and 
this is a Right which is veſted in him by Cuſtom ; and when he 
viſits he hath Power of cenſuring any («) Biſhop in his Pro- 
vince ; he hath likewiſe a juriſdiction in Cauſes between Par- 
ties, as in Caſes of Appeal, where there is a ſi 'd Defaulc 
of Juſtice in the Ordinary ; and this is likewiſe a Right which 
he hath by Cuſtom Time out of Mind. 

When he viſits an inferior Dioceſe, (x) if he ſhould inhibir 
the Biſhapr during ſuch Viſitation, and be ſhould happen at that 
Time to have a Title to preſent by Lapſe, he cannot do it; 
but he muſt preſent the Clerk to the Archbiſhop, becauſe du- 
ring the Inhibition, the Biſhop's Power is ſuſpended. 

e hath exempted Churches in ſeveral Dioceſes not viſitable 
by the Ordinary, but by himſelf alone; he hath an ancient 
Right to preſide in all Provincial Councils of his Suffragans, 
which formerly were held once in a Year, but have been diſ- 
continued a long Time; ſo that his Power of examining Things 
thro' his Province is now devoly d to his Courts. 

Then as to the Eſtates of dead Men, if there is no Will, 
and the Inteſtate hath Goods in ſeveral Dioceſes, the Ad mini- 
ſtration belongs to the ( y) Archbiſhop ; but if there is a Will, 
and the Teſtator had WS the Value of 5 J. out of the 
Diaceſe where he died, or 101. within the Dioceſe of London; 
ar if he was a Biſhop, the Probate of ſuch Will muſt be in the 
Prerogative Court of the Archbiſhop of York. 

Some Antiquaries will have it, that the Archbiſhop of York 
was originally Primate of the Britiſh Church; for tho London 
was a Place of great Trade, yet it was never a Roman Colony, 
or a Scat of the Romas Emperors, as York was, where both Fe- 
verus and Conflantins Chlorus lived and died, and where Conſtan- 
tine. the. Great was born ; and from hence they infer, that 
where the Emperors reſided, that was the moſt likely Place to 
have Pre eminence above the reſt. 

I cannat think this to be a tolerable Reaſon for the Primacy 
of York, but muſt admit that it was a Seat of thoſe Emperors 
only. for their Conveniency in attending the Wars againſt the 
Northern Britant; it was a very agreeable Place for them to 
give Directions, and to ſend Supplies to their Armies, and this 
was the chief Occafion of their living there. 

And the Pre-eminence-of Places amongſ the Romans, (z) tho 
they were a very warlike People, did not depend upon the 
Military, but upon the Civil Officers ; and where the Courts of 
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udicature were, there was alſo the Metropolis, and that was at 
don, becauſe of its convenient Situation for Trade; it was 
therefore call'd Auguſta, which Word implies that it was the 
Imperial City of Britain, for none had that Denomination but 
thoſe which were Capita Gentium. 

But not to enter any farther into Enquiries after ſuch remote 
Things, the Archbiſhop of Tork is now ſtil'd Primate and Metro- 
22 of England, tho not of all England, and was formerly 

gatus natus to the Pope. 

He takes Place of wn Peers except Canterbury and the Lord 
Chancellor. 

He grants Diſpenſations of Non-reſidence for ſome Time; and 
that Perſons may be made Deacons, tho under the Age requi- 
red by the Canon, and likewiſe for marrying in Times and 
Places not allow'd by that Law ; and this all other Biſhops may 
do, becauſe it was done before the Statute 25 H. 8. cap. 21. 
which gives them Liberty to diſpenſe in ſuch Caſes as formerly 
they uſed. 


Archdeacon. 


HIS is a Name of Dignity, and not only fo, but tis Dig- 
nitas principalis poſt Epiſcopum in Eccleſia, and uſually hat 
ſome ſpiritual Promotion appendant to it; and the Perſon 
himſelf hath formerly been efteem'd ſuch an eminent Dignita 
in the Church, that Philip, one of the Sons of Lewis the Groſs 
Hy of France, took upon him the Office of Archdeacon of 
avis. 

"Tis certain that an Archdeacon is a very ancient Officer in 
the Church ; for we find that Auaſtaſius, in the Life of Pope 
Sixtus the 2d, called one Laurentius, Archdeacon of Rome, who 
ſuffered in the Year 260; and Pope Damaſus, about one hundred 
—— afrerwards, called Stephen, the Protomartyr, an Arch- 

eacon. 

St. Ferome, in his Epiſtle to Evagrius, (a) tells us, that the 
Deacons choſe one of the moſt eminent amongſt them whom 
they call'd Archdeacon ; ſo that tis plain there were ſuch Offi- 
cers about the End of the 4th Century, but they had not then 
any Juriſdiction in the Church, for they only attended the 
Biſhop at Ordinations and other publick Solemnities in the Ca- 
_ thedrals. 

Afterwatds, when the annual Vifitations of Biſſtops came to 
be inconvenient, becauſe of che Grandure and Charge of their 
Attendance and Retinue; when the Cherepiſ oi were laid afide, 
becauſe they aſſum d thoſe Powers which did not belong to them, 


0% Epiſt. 83. 
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(for they were Perſons only appointed and conſecrated in the 
primitive Times, for the Eaſe of the Biſhops in Matters of Or- 
ders, and not of Juriſdiction ; but being always near their Per- 
ſons did encroach upon ſome of their Powers; ) and when the 
Norman Biſhops, by reaſon of their Baronies, were to attend the 
Kings in their Parliaments, then Dioceſes were firit divided into 
Archdeaconries, and the Biſhops ſent Archdeacons in their Room, 
who viñted when they did not; and Archbiſhop Laufrank, who 
liv'd in the 11th SR and in the Reign of William the Con- 
queror, is, by ſome, affirm'd to be the firſt who gave an Arch- 
deacon any Manner of juriſdiction. 

But this doth not conſiſt with the (5) Conqueror's Writ, 
which is thus, (viz.) Nudlus Epiſcobus vel Archidiaconus de legibus 
Epiſcopalibus amplius in hundredo placita teneat, which he tells us 
was an Ulage In regno Anglie uſq; ad mea temtora; from whence 
it may be inferred, that Archdeacons had Juriſdiction here in 
the Times of our Saxon and Daniſh Anceſtors. 

And Sir Henry Spelman is of the fame Opinion, that Arche 
deacons, in thole very Days, had a ſuperintendant Power over 
all parochial Perſons in every Deanery in their Precincts. 

Bur the Power which he hath is deriv'd from the Biſhop, for 
tis he who collates to the Archdeaconry ; and after ſome Cere- 
monies the Dean and Chapter inducts the Archdeacon by pla- 

cing him in a Stall in that Cathedral to which he belongs ; ſa 
that his Promotion is to a ſpiritual Office, and he hath alſo 
Locum in choro, by ſuch Induction, which is the Reaſon that a 
+ Quare impedit may be brought againſt any Man who ſhall di- 
fturb the Biſhop to collate ro an Archdeaconry. 

Whatever Juriſdiction they had before the Conqueſt, it ean- 
not be denied bur that they had ſome afterwards; for before 
the Clergy had any Prodtors of their own, they were repre- 
ſenred in Convocation by the Archdeacons, to whom they gave 
Letters of Proxy to act in their Behalf. 5 

Thus it was, Anno 22 H. 1. which is the firſt Account we have 
of their being ſummon d to the Condocation; but Anno 15 H. 3. 
they were ſummon'd by expreſs Name, (viz.) there was [nzens 
conſi ſtorium Abbatum & Archidiaconorum at St. Albans; and 4 
# 32. of the ſame King, he ſummoned Magnates ſuos nec non 
Archidiaconos, &c. 

This being the Original of (a) Archeacons, tis impoſſible for . 
them to preſcribe to an Independancy on the Biſhop, as it was 
declared in a Court of Law they might, and endeavoured to be 
proved by the Gloſs on a Legatine Confticution, where we read 
that an Archdeacon may have a cuſtomary Juriſdiction diſtin& 
from the Biſhop, and to which he may preſcribe. 


(6b) Rights of Con. 321. + Cro. Eliz. 207. 1 Leon. 205% 
x And. 243. 2 Rol. 350. Owen 99. (a) 2 Vent. 189, __ 
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But the Meaning of it is not that there can be an Archdea- 
conry by Preſcription, and independant on the Biſhop, bur that 
the Archdeacon may preſcribe to a particular Furiſdict ion, ex- 
empt from the Ordinary; which Juriſdiction hath cuftomarily 
been 1 ＋ way by him and his Predeceſſors Time out of Mind. 

Tnus the 4r-bdeacon of Richmond (b) may preſcribe to grant 
Inſtitutions to Benefices, but he had that Power originall 
from the Biſhop, becauſe the juriſdiction of the whole — 
was in him before there was an Archdeatun; but the Grant 
which he had being loſt, and ir being cuſtomary for him to in- 
ſtitute, by Virtue (as it muſt be ſuppoſed) of ſuch original 
Grant, he may therefore preſcribe to do it. 

So likewiſe the Archdeacor of Cornwall hath a particular Ju- 
riſdiction to grant Probates of Wills, which other Archdeacons 
have nor. 

All theſe Juriſdictions are founded upon ancient Cuſtoms, 
but ſtill ſubordinate to the Biſhop ; for ſo is the Archdeacon 
in our Law, and ſo he is likewiſe by the Canon Law, for he 
is Vicarins Epiſcopi ; and no longer ago than in Lynd«ood's Time, 
he had not Power to paſs Cenfures in his own ame, but for 
ſome ſmall Fault, nor then neither, but where there was a 
Cuſtom to warrant him ſo to do; he could not viſit de communi 
jure, but as the Canonifts call it, per modum ſcrutationis ſimplicis, 
that is, he could enquire into the Crimes, but could not pu- 
niſh the Criminals. 

But becauſe he hath, in one Senſe, according to the Caſuiſts, 
a Cure of Souls, by Virtue of his Office, tho' tis in foro exteri- 
ori tantum c ſine paſtorali cura; and having Authority to per- 
form Minifterial Acts, as ro Suſpend, Excommunicate, Ab- 
ſolve, rc. therefore by the Eccleſiaſtical Law he is obliged to 
Reſidence. And that may be one Reaſon why he ſhall not be 
choſen to execute any Temporal Office that may require his 
Attendance in another Place; another Reaſon is, becanſe he 
is an Eceleſiaſtical Perſon, and therefore the (c) Archdeacon of 
Rocheſter had a Writ of Privilege to be diſcharged from the 
Office of Expenditor in Romney- Marſh- Level, eſpecially fince all 
the Land which he had in that Level was leaſed out for 99 
Years. | 

But he hath no Parochial Cure, and therefore an Archdeaconry 
is not comprehended under the Name of a Benefice with Cure; 
for if one who hath ſuch a Benefice accepts an Archdeaconry, 
tis not void by our Law, tho” tis ſo by the Canon Law; and 
that may be the Reaſon of the Proviſo in the Starute 21 H. 8. 
cap. 13. by which tis enacted, that it ſhall nor be taken under 
that Name. And yet tho' he hath not any Parochial Care, he 


— . 


(b) 2 Rol. Rep. 1 30. 449. (c) 1 Lev. 303. 
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14 Car. 2. Tis true, he is not expreſly named therein; but 
all Perſons in Holy Orders arc enjoined to ſubſcribe by that Sta- 
tute; and becauſe an Archdeacon muſt be in thoſe Orders, there» 
fore he muſt likewiſe ſubſcribe, Sc. 

And as he hath oy 9a ms in certain Caſes, ſo for the 
better exerciſing the ſame, he hath Power to keep a (4) Court, 
which is called the Court of the Archdeacon, or his Commiſ- 
ſary ; and this he may hold in any Place within his Archdea- 
conry, and there he may determine ſpiritual Cauſes ; but ſuch 
Judgment is not final, for there lies an Appeal from his Sen- 
rence to the Biſhop of the Dioceſe, and not to the Arches, be- 
cauſe the Archdeacon's Power was derived from the Biſhop, 
and therefore his Ads muſt be ſubordinate to him. 

There is an Officer belonging to this Court, call'd a Regi- 
ſter, (e) whoſe Office concerns the Adminiſtration of Juſtice, 
and therefore the Archdeacon cannot by Law take any Money 
for granting it, if he doth the Office will be forfeired ro the 
King, and not to the Biſhop; that is, the Grant is void, and 
becauſe the Archdeacon hath by this Means diſabled himſelf, 
the Power to ſupply the Othce is devolved upon the King as 
ſupreme Ordinary. 

Lafty, He claims Synodals, which is a Tribute paid to him by 
the inferior Clergy for his 1 Viſitation: "Tis paid by no 
certain Rule that I can find, but by ſome ancient Taxation of 
which there are no Footſteps. 

Sir Simon Degg is of Opinion, that it may be paid as a Con- 
tribution to their Charge in attending the Syrods, they being, 
in former Times, choſen by the Deacons, and ſent thither as 
their Repreſentatives. | 

But if I may have Leave to conjecture, it was thus: Tis a 
Tribute originally given to the Biſhop, at the aſſembling a 
Synod within his Dioceſe, which he was formerly obliged to 
do once a Year, and then a certain Sum was paid to him by 
the Clergy, as a Token of their Subjection. 

Thoſe Synods were uſually held in the Cathedrals, and the 
Biſhops preſided in them; but after the Conqueſt, his Atten- 
dance being required at the King's Court, 'tis\probable he 
might delegate Archdeacons to fit in his Room, for they being 
always near the Biſhop, had very much improved/their Inte- 
reſt and Power with him; and from thence tis that Archdea- 
cons claim Synodals at this Time, De jure communi Eccleſiaftice, 
which they originally had by Agreement and Compoſition with 
the Biſhop ; which Compoſitions being now loſt, and the Duty 
being conſtantly paid, they now claim it by Preſeription. 
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(4) 4 Inſt. 339. Hob. 16. 24 H. 8. cap. 12. (e) 3 Lev. 289. 
„ Vent. 18). 2 Deut. 187. 
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But ſtill they pay a yearly Sum to the Biſhop, Pro exteriori 
Fur ſdictione, and this is called Preſtation- Money. 


A / ches N 


HIS is the ancient Co ſiſtomy Court of the Archbiſhop of 

Canterbury, and *tis called Curia de Arcubus, from Bow- 
Church, where it is kept; and that Church was ſo called, be- 
cauſe the Steeple was formerly raiſed upon Stone-Pillars built 
on Arches, like ſo many Bows bent. 

Here Spiritual Cauſes are debated by Civ lians, and deter- 
mined by the Judge, who 1s called Dean of the Arches, becauſe 
he hath a peculiar Juriſdiction over thirteen Pariſhes in London, 
which is eſteemed a Deanery, and exempt from tne Juriſdiction 
of the Eiſhop of London; of which the Pariſh of Bow is one and 
the chicteſt, 

But the ſuriſdiction of this Judge extends thro* the whole 
Province of Canterbury; fo that, upon an Appeal made, he ſends 
out a Citation to the ,4ppe/fee, and his Inhibition to the Judge, 
from whoſe Sentence the Appeal was made; but he is prohi- 
bired by the 4th Canon to cite any one who doth not dwell in the 
particular Dioceſo, or Peculiar of the Archbiſhop, without the 
Licenſe cf the Dioceſan firſt had and obtained, except only in 
ſuch Caſes which are expreſied and reſerved in the Statute 23 
H. S. cap. 9. that is, for Hereſy, &e. the Judge offending ſhall 
be ſuſpended from rhe Exereiſe of his Office for three Months. 

My () Lord Coke tells us, the Dean of the Arches hath or- 
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ſtance of the Party, and by way of Appeal — the whole 


1s now reſtrained by that Statute, unleſs it be upon an Appeal. 
Bur his Jurildiction is the ſame with the Archbiſhop's, for 
what is done by him 1s intended to be done by the Archbiſhop, 
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N the Reign of H. S. there was a Book publiſhed, which'was 
I called, The Neceſſary Erudition of a Chriftian Man; the Deſign 
of it was to expole the Errors of the Church of Rome, and tc 
condemn thoſe Doctrines which had been generally received 


by the People, but there was no Aſſent or Subſcription requli 
red to this Book. 


— 
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In the next Reign, when the Worſhip was more reformed, 
then were the 23 of Religion prepared; and tis generally 
thought by Archbiſhop Cranmer, and Biſhop Ridley, the Manu- 
ſcript was ſigned by both Houſes of Convocation, and publiſhed 
in the laſt Year of Ed. 6. 

The Articles were received by the Biſhops of both Provinces, 
and by the Convocation aſſembled in the 5th Year of Queen 
Eliz. and being ſubſcribed by them, were then re-publithed ; 
And about 9 Years afterwards they were re-viewed a ſecond 
Time by Archbiſhop Parker, and ſublcribed by him and 10 
Biſhops in a provincial Syncd, as containing true and ſound Doc- 
trine : And theſe original Manuſcripts were given by that 
Archbiſhop to Corpus Chriſti College in Cambridge, where they 
now remain; they are 39 in Number, and are Artieles of Church 
Communion, as to the Laity; and by the Canon tis decreed, 
that whotoever ſhall afirm, they are in any Part ſuperſtitious 
or erroneous, or ſuch which may not vith a good Conſcience 
be ſubſcribed, ſhall be % fafo excommunicated. 

This Canon relates to the whole Body of the People; and 
the learned Biſhop of Sarum tells us, that every Perſon, who 
doth not think ſome Propoſition in them to be erroneous, even 
to ſuch a Degree, that he cannot hold Communion with thoſe 
vho aſſent to them, mult, and is obliged to continue in our 
Communion. And here I think it not 1mproper to men:10n 
what Attempts have been lately made to prove, that the firſt 
Clauſe in the 20th Article is not only erroneous, but that it 
was forge, and added to it. 

The Clauſe is thus, (viz.) The Church bath Porter to decree 
Rites and Ceremonies, and Authority in Matters of Faith, "Tis 
objected, hat this Clauſe never paſſed the Convocation in 1562. 
when the Articles were ſubſcribed by both Houſes of Conyo- 
cation; nor when they were re- viewed by another Convoca- 
tion of the Province of Canterbury alone, in the Year 1571. and 
ſubſcribed only by the Archbiſhop, and 10 of his provincial 
Biſhops ; neither is it in the Book which was ratified by the 
Parliament in that very Year; for the original Manuſeripts, 
which were thus ſigned, and left by Archbiſhop Parker to Cor- 
pus r_ College, have not this Clauſe in them: And this may 
be the Reaſon why the printed Book of theſe Articles, which 
were ratified by the Parliament, is not to be found among the 
Records. 

In the Reign of Car. 1. Mr. Burton, who was cenſured in the 
Star-Chamber by Archbiſhop Laud, acculed the Biſhops for for- 
ging this Clauſe : Tis true, that Prelate eleared himſelf from 
this Imputation ; and in his great Zeal affirmed that ſome old 
Copies cf the Articles were tranſmitted ro him under the 
Hand of a publick Notary, wich the Claufe in them; and 
that looking himſelf into the Records at Lambeth, he found 
thoſe Articles of 1552, ſubſcribed by all the Con vocation in 
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1571. and he would certainly at that Time have added a more 
convincing Proof from the Ratification of it in Parliament with 
the Clauſe, if the Fact had been fo. 

But that Archbiſhop was not conſiſtent with himſelf; for a 
Meſſenger, being {ent to him in the Tower, from a Committee 
of the Houſc of Commons in tne Year 1642, requiring him to 
give under his Hand what Originals he had of theſe Articles 
which were paſſed in 1562, and re-view d in 1571. He anſwer- 
ed, that he had ſeen and peruſed the one at Lambeth, but did 
not remember whether it was ſigned by the Upper Houſe, 
(which, if true, could not be of any Authority againſt the Origi- 
nals ſigned by both Houſes) but that he could never find the other 
in his Paper offi-e, or ary where elſe ; wien he had affirm'd be- 
fore that he found thoſe of 1562, ſubſcribed by the Convoca- 
tion in 1571. My Lord of Sarum calls this a Difficulty, and 
endeayours to give ſome Account of it by telling vs, that after 
the Manuſcript was ſubſcribed by both Houles on Paper, (which 
he admits to be the Original) and without the Clauſe, before it 
was made up in Parchment, it was voted with the Clauſe ; for in 
that very Year the Clauſe was printed in a Latin Edition, when 
the Matter was freſh in every Man's Memory; and if thoſe 
Parchments were extant, they would clear the Diffieulty, but 
they were burnt in the Fire of Londen. | 

Bur all this doth not ſer the Matrer in a much clearer Light, 
for in the firſt Place, that learned Biſhop ſeems to invert the 
Method of Proceedings in ſuch Aſſemblies, where Men uſually 
vote firſt, and lubſcribe afterwards; and this Latin Edi ion has 
the Misfortune to differ from that Manutcript which is admit- 
ted to be the Original, and from the other which was re-viewed 
about 9 Yeurs afterwards, in a Convocation aſſembled in the 
Year 1571, and from the Engliſh Editions printed between that 
Time, which do not mention this Clauſe ; ſo that the Latin 
Edition ſtands ſingly in this Matter, it being printed in no other 
Book till the Year 1593. 

Beſides, tis very uncertain arguing from Records which do 
not appear; and it would ſtill remain a Dithculty if they did 
appear; becauſe cven then, tho' they had this Clauſe, they 
could not be of equal Authority with the Originals ſigned by 
both Houſes of Convocation. 

But that there were no ſuch Records before the Fire, this 
Paſſage was produced, (viz.) one Dr. Mockett, Chaplain ro Arch- 
biſhop Abbot, who was Archbiſhop Laud s immediate Predeceſ- 
for, wrote a Book, entitled, Politia Eccleſiæ Anglicans, which 
was publickly burnt; and the Reaſon aſhgned was, that it ſa- 
voured of Calviniſm, Sc. But Dr. Heylin tells us, the true Rea- 
fon was, becauſe, in publiſhing this Article, he had left out this 
Clauſe ; now if that had been really a Fault, and could have 
been proved ſo at that Time by any of thoſe Records, it would 
certeinly have been alledged as « Reaſon for burning — _ 
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Thoſe who ſtreteh this Authority tell us, that 'tis a Power 
veſted in the Governors of the Church to determine what ſhall 
be received and profeſſed for Truth among the Members of the 
Church, and to bind them to Submiſhon to their Sentence, tho 
tis erroneous ; and this was the Opinion of Biſhop Sparrow, in 
his Preface to the Collection of our Canons, Ec. 

But my Lord of Sarum doth not ſeem of the ſame Opinion, 
for he diſtinguiſhes between an Authority which is abſolute, 
and grounded upon an Infallibiliry, which is difclaimed by our 
Church, and an Auth:rrity of Order, for maintaining Unity 
amongſt us; for where Differences have been examined by the 
Majority of our Governors, and ſettled upon mature Delibera- 
tion, they may require all the Clergy to declare their aſſent to 
ſuch Determinations ; and this he calls an Authority of Order, 
to preſcrve and maintain Peace and Union in the Chureh. 
That great Reſpett is likewiſe to be given by all the Laity to 
ſuch Determinations ; but yet that learned Prelare allows, that 
if a Man cannot bring his Reafon to comply with ſuch Deci- 
fions, his Conſcience is not bound by them, becauſe the Au- 
thority by which they were eſtabliſhed was not grounded upon 
_ 

ut to return ; the legal Subſcription to theſe Articles is en- 
joined by the (a) Statute, which eſtabliſhes them, and requires 
every Clergyman to declare his Aﬀent, and ſubſcribe them in 
the Preſence of his Ordinary. 

This being done, he muſt bring a Teſtimonial, or Certificate, 
from the Biſhop, of ſach his Aſſent or Subſeription, and muſt 
publickly read the Articles in the Church where he is to ſerve, 
and declare his unfeigned Aſſent to the ſame: And this he muſt 
do within two Menths after his Induttion, accounting 28 Days 
to the Month, or elſe he is (6) ipfo facto deprived, and a ge- 
neral Pardon will not reſtore him. 

And this Subſcriprion muſt be conſidered as a Declaration of 
the Opinion of the Subſcriber ; and therefore if he delare, thar 
he Subſcribes and Aſſents to the (e) Artieles ſo far forth as they 
are agreeable to the Word of God, tis not good. 

. "Tis true, the Form of the Subſcription is not ſer down in 
the Statute ; but by the (4) Canon tis expreſly required, that 
he ſubſcribe and allow the Book of Articles, and that he ac- 
knowledge them, and every one of them, to be agreeable to the 
Word of God. 

It hath larely been a Queſtion, Whether a Clergyman ſhall 
forfeit his Living, if he doth nor ſubſcribe to all the Articles? 
Becauſe the Statute requires, that he ſhall ſubſcribe ſuch only 


which concern the Confeſſion of the true Chriſtian Faith. 


(a) 13 Eliz. cap. 12. ) Cro. Eliz, 690. 2 Lev. 101. 


(c) Cro. Eliz. 252. Nov. 150. 6 Rep. 20, (4) Canon 36. 
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But upon reading the Statute, it ſeems plain that thoſe Word: 
reſpeCt only thoſe Miniſters <yho were then living, and who pre- 
tended to he Pri:ſts by any other Form of Inſtitution, Conſecration, or 
Ordering, than the Term ſet forth by the Parliament, in the Reign of 
Edward VI. which are the very Words of the Statute; and this 
was, becauſe the Churches, at that Time, might be filled with 
Men of ſound Religion, and to indulge ſuch Clergymen, tho” 
they might be ſcrupulous of ſome Ceremonies then in Uſe. 

There is another Clauſe in the Statute which relates to thoſe 
Arricles concerning the Confeſſion of Faith, (viz.) { a beneficed 
Mini ſter ſhall maintain any Dottrine repugnart to the ſaid Articles, 
and being convented before the Ordinary, ſnail perſiſt therein; or if after 
be revoke his Error, ſhall affirm the ſame again, it ſhall be lawful for 
the Biſhop to def rive him; and this Clauſe reſpe&s as well the 
Clergy who were then living, as their Succeflors. 

But by the next Paragraph, every Miniſter, hereafter to be 
admitted into any Living, is enjoin'd, not only to ſubſcribe, 
but to read the ſaid Arti let; which can never be intended of 
thoſe only which concern the Confeſſion of Faith, but all the Ar- 
ticles agreed on by the Archbiſhops and Biſhops, Sc. And this 
is agrecable to the Canon which was made about 33 Years after 
the Statute, by which every Clergy man is to acknowledge all and 

the Articles to he agreeable to the Word of God; and ſince, 
by the Canon, he is to acknowledge Alt the Articles, &c. it ſeems 
reaſonable to expound the Statute, that he ſhould ſubſcribe 
to all. 

Thoſe who diſſent from our Chureh cannot ſubſcribe to the 
zd Article, as agrecable to the Word of God, (viz.) As Chrift 
died for tu, and cn, buried, fo alſo it is to be believed that be <wwent 
down into Hell; for they cannot believe the local Deſcent of 
Chriſt into Hell, which theſe Words ſeem to import, becauſe 
none of the Evangeliſts mention it: And they ſay, that tis im- 
probable ſo remarkable a Tranſattion ſhould be omitted by 
them, and by the Fathers who lived in their Days, and imme- 
diately after them. 

But the aforeſaid Biſhop of Sarum tells us, that the Words 
( He gent int, Hell) will admit of three different Conſtructions, 
both in the Letter, and in Grammar. 

(1.) The local Deſcent, and that is implied by the Word 
Hel. | 

(2.) The Grave, according to the Signification of that Word 
in Hebyecy. 

(J.) The Place of Spirits, ſeparated from their Bodies, ac- 
cording to the Greek Word. | 

So that a Man may ſubſcribe to this Article, if he apprehends 
t in either of theſe Senſes. : 

But as to Subſcriptions required by the Clergy, Sir Simon 
Dezg adviles them to have ſome credible Witneſſes preſent when 
they ſubſcribe before the Biſhop, and that thoſe Witneſſes 2 
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atteſt the Biſhop's Certificate of ſuch Subſcriptions, and that 
they get two Books of thoſe Articles, and give one to a Pa- 
riſhioner to read with them, and then to atteſt the Books after 
this Manner: | 

JI R.B. ras preſent on ſuch a Day in the Pariſh Church of H. 
in the County of S. and heard J. S. then and there read the ſaid Thirty- 
nine Articles during the Time of Divine Service, and declare his un- 
feigned Aſſent and Conſent to all the Matters therein contain d. 

And he adviſes the Clergyman to keep the Articles thus ſub- 
ſcribed by the Pariſhioner. Bur if he neglect till the tuo 
Months are expired, then he adviſes him to get the King's 
Title ad Corroborandum, as he calls it, and afterwards to perfect 
his former Neglect. 

In theſe Caſes of Deprivation, the Patron muſt have perſo- 
nal Notice from the Biſhop ; and the firſt Cate which happen'd 
upon this Stature was to this very Purpoſe ; and it was about 
five Years after it was made, which was this: One (n) Thoaites 
was preſented by an Abbot, and afrerwards depriv'd for not 
reading the Articles; the Biſhop of Carliſle, in whoſe Dioceſe 
the Benefice was, ſcent a Mandate to the Curate of that very 
Church to be read there, purporting that Thwaites had not 
ſubſcrib'd the Articles, and this was read in the Church and 
fix'd on the Door; but yet it was not a good Notice of the 
Deprivation ; for the Biſhop ought ro give perſonal Notice 
2 Patron before he could have a Title to preſent by 

apſe. 

A Parſon having one (o) Benefice with Cure accepts another, 
to which he was inducted, but did nor ſubſcribe the Articles after 
his Induction, as required by the Stature; the firſt Benefice is 
not void by the Acceptance of the ſecond, becauſe he was 
never a lawful Incumbent on ic; for not ſubſcribing the Arti- 
cles made his Admiſſion to the ſecond Living void, and by Con- 

ſequence there was no Cauſe for loſing the firſt Benefice. 
aut if after Admiſſion into the ſecond (9) Living he had ſub- 
ſcribed the Articles, then he had been perfect Incumbent pro 
tempore, viz. for two Months, tho' he had not read them; and 
ſo, by taking the ſecond Living, the firit was void; and by not 
reading them within two Months after his Induction into tlie 
ſecond Living, that was void likewiſe. x 

About ſix Years after Th<aites's (4) Caſe, a Quare impedit was 
brought upon the Queen's Title to pretent to the Rectory of 
Haverſham, in the Dioceſe of Lincoln, for that Aſhton, the lait 
Incumbent, had not read the Articles ; but becauſe it was not 
ſaid that the Church of Fverjiam was a Church * with Cure, 
Oc. the Declaration was ill. 
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If the Key of the Church cannot be had, tis ſufficient to 
read the Gy) Articles in the Church-Porch, in the Time of Di- 
vine Service. 

The Proof in this (/) Caſe may be of a Negative, which is 
not uſual in other Caſes; for if a Parſon ſue for Ti:hes, and 
the Pariſhioner pleads that he did not read the Thirty nine Ar- 
ticles; he muſt prove it, becauſe the Law doth preſume the 
Affirmative, (viz.) that the Parſon did read them. 

So in (t) Eje&ment for a Rectory, Sc. tis ſufficient if the 
Parſon proves his Admiſſion, Inſtitution, and Induction, with- 
out Proof that he read the Articles. 


Audience. 


| by former Days the Archbiſhop of Canterbury did hear Spirl- 
tual Cauſes in his Palace, for which Purpoſe he had a Court 
there call'd a Court of Audience. 

But, before he came to any Determination, he adviſed with 
Perſons learned in the Civil and Canon Laws, who from thence 
were call'd his Auditors. 

Afrerwards one Perſon was thought to be ſufficient in this 
Matter, ard he obtained the Name of Auditor audientie Cantua- 
yenſss, and the Court was call d Cura Audientie. 

This Auditor deriy d his Authority from the Archiſhop, and 
his Juriſdiction was equal to that of the Dean of the Arches, 
tho' he was inferior to him both in Dignity and Antiquity ; 
for by a ſpecial Commiſſion he is made Vicar-General to the 
Archbiſhop; and by Virtue thereof he hath all ſpiritual Juriſ- 
diction in any Dioceſe within his Province, Sede vacante; and 
this he might execute, either by himſelf or his Commiſſary, 
and might cite any Perſon but of ſuch Dioceſe without Danger 
of the Statute 23 H. 8. becauſe the Archbiſhop in ſuch Caſe is 
Ordinary of that Dioceſe. | 

Bur generally, Matters only («) Pro forma were tranſacted in 
this Court by the Archbiſhop himſelf ; as concerning Confir- 
mations, Elections, and Conſecrations of Biſhops, and Matters 
of voluntary Juriſdiction, and Ex officio, as granting the Guar- 
dianſhip of Spiritualities, Admiſſions and Inſtitutions to Bene- 
fices, Sede vacante, and diſpenſing with Bans of Marriage; but 
now this Court is not ſo much in Uſe as formerly. 
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HIS, as 'tis oppos d to Plenarty, is where there is a 

Want of a lawful Incumbent on a Benefice; during which 

Vacancy the Church is Q-aſs viduata, and the Poſſeſſions be- 
longing to it are in Abeiance. 

The Cauſes of Avoidance are more by the Canon Law than 
they are by the Common Law; and tho' thoſe Laws agree in 
many ſuch Cauſes, yet they differ in ſome, as for Inſtance; If 
a Layman is preſented to a Church, tis void by the Canon Law; 
but the Capacity of the Perſon is not ſo much confider'd by 
the Common Law, as his Inſtitution and Induction; for by 
thoſe Acts the Church is full, and ſhall not be void, but from 
the Time of the Deprivation of the Incumbent, for his Inca- 

acity. | 
F Avoidances are either in Fad or Law: The firſt and moſt na- 
tural is by Death of the Party, and in ſuch Caſe the Patron 
muſt take Notice of the Avoidance, fo as to preſent within the 
fix Months. 

Then there is an Avoidance by Ceſſion, Plurality, Debrivation, 
Incapacity, Union, Symony, Ec. theſe are Avoidances in Law, 
and of ſuch no Title accrues to the Patron. 

There are allo Avoidances by the (x) AQ of the Party, as 
by Reſignation; and there the Ordinary muſt give Notice to 
the Patron before he can have a Title to preſent by Lapſe. 

(1.) There are likewiſe Avoidances by Act of Parliament; as 
if Tenths due are demanded at the Houſe or Church of a 
(y) Clergyman, by ſuch who are charged to colle& them, 
and not paid in forty Days, then upon the Biſhop's Cer- 
tificate thereof into the Exchequer, the Perſon is lþſo fafo 
deprived. 

(2.) If a beneficed Perſon is convicted in maintaining any 
Foreign (z) Power by his Preaching. 

(3.) He, who maintains a Doctrine contrary to the Thirty- 
nine (a) Articles, and being ſummon'd before the Ordinary, 
doth perſiſt in it, may be deprived by him. 

(4.) So an Officer taking (b) Money, or any Reward for ad- 
mitting, inſtituting, or inducing, Sc. loſes two Years Profits 
of the Benefice, according to the true Value, and the Benefice 
ſhall eft-ſoon be void. : 

(5.) So if any Clergyman, who ſhall be preſented by either 
(:) Univerſity to a Living in the Gift of a Papiſt, ſhall abſent 
himſelf fix Days, the Benefice ſhall be void. 
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(6.) So a Clergyman omitting to take the (4) Abjuration- 
Oath within three Months after Entry on a Benefice, tis void. 

Theſe Statutes are differently penned as to the Avoidance ; 
for ſome are, that the Clerk ſhall be depriv'd ; that he ſhall 
loſe his Spiritual Promotion; that his Benefice ſhall be void ; 
_ 3 eft-ſoon be void, and that he ſhall be Ip facto 

epriv'd. 

os in all theſe Caſes but the laſt, there muſt be a Sentence 
judictaily pronounced to make the Living void; and the Cano- 
niſts affirm it muſt be fo in the laſt Caſe, urleſs the Legiſla- 
tors Minds do more fully appear, as by thoſe Words, That the 
Benefice ſhall he tid, ſo that it ſhall be lag. ſul to preſent ano- 
ther; and they fay, that where the Words are, A Man ſhall be 
Ipfo facto depriv'd, he only joſes the Title which he had to the 
Bene fice, but may keep the Poſſeſſion till Sentence of Depri- 
vation. 

"Tis true, there hath been a Reſolution in a Cour! ot Com- 
mon Law, agrecable to the Opinion of the Canonilts in the 
firſt of theſe Caſes, and it was upon the Statute 21 H. $.c 
13. which enaCts, That if a Man takes two Livings incompati- 
ble, and is inducted into the ſecond, the firſt ſhall be void, and 
the Patron ſhall preſent another, as if the Incumbent had been dead : 
This is an Avoidance without a Declaratory (e) Sentence of 
Deprivation ; and ſo tis in our Law, where the Words are, that 
the Party ſhall be (f) Ipſo facto depriv'd ; tho' the Canonifts 
are of another Opinion. 

So in the 24 Reſolution in “ Green's Caſe, upon the Statute 
13 Eliz. for not reading the Thirty-nine Articles, by which tis 
enacted, that the Parſon ſhall] be 1pſo facto depriv'd; in ſuch 
Caſe my Lord Coke tells us, there needs no Declaratory Sen- 
rence. | 

The different penning of Acts of Parliament of this Nature, 
is further to be obſerv'd in the Caſes following; Where an Ac 
declares the Admiſhon, Inftitution, and Induction to be void; 
as it doth where a Man is made a (e) Prieſt under Twenty- 
three Years of Age, there tis void without a Sentence of De- 

rivation. 

But if a (5) Statute makes a Man incapable of a Benefice, 
under the Penalty of a pecuniary Forfeiture ; As for Inſtance, 
That no Perſon ſhall be capable of any Eccleſisſtical Promo- 
tion, before he is ordain'd Prieſt, under the Penalty of 100 J. 
that doth not make the Admiſſion void, and by Conſequence 
there is no Occaſion of any Sentence. . | 

Laſely. Tis to be obſery'd, that in Caſes of Avoidance, by 
Act of Parliament, the Biſhop ſhall not collate by Lapſe, bur 
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from the Time of Notice given to the Patron, unleſs tis ſpe- 
cially provided by the Act to the contrary. 

The next Thing to be conſider'd is, who ſhall have the Pro- 
firs during an Avoidance ; and as to that Matter, it hath been 
held, that the Houſe and Glebe are in Abeiance; and formerly 
it was held, that if the Incumbent had liv'd till Lady-Day, 
he 2 diſpoſe the Tithes of the Summer following by his 
Will. 

But now by the Statute 28 H. 8. cap. 11. the Profits ariſing 
during the Avoidance are given to the next Incumbent, to- 
wards Payment of the Firſt- Fruits; and the Ordinary who hin- 
ders him forfeits treble Damages, but ſuch Ordinary may re- 
ceive the Profits to provide for the Service of the Church, 
and ſhall be allowed for the Charges of ſupplying the Cure, 
and carrying in the Tithes ; and for this Purpoſe the Church- 
wardens are uſually appointed under the Seal of the Court. 

By the ſame Statute the Succeſſor is to have the Parſonage- 
Houſe, and ſuch Glebe as is not ſown, and this he muſt have 
within a Month after Warning; but if the Glebe is ſow'd with 
Corn, then the Incumbent may diſpoſe it by his Will, out of 
which Tithes muſt be paid to the Succeſſor. 

So likewiſe if the Avoidance is by Deprivation or Reſigna- 
tion, the Succeſſor ſhall have the Tithes of the Glebe ſown. 

As the Adyowſon it ſelf may paſs by Deed, ſo may the next 
Avoidance, bur this muſt be where the Church is full ; for 
where there is no Incumbent, the void Turn is not grantable, 
becauſe tis a meer Spiritual Thing; and during the Vacancy 
tis only a Thing in Abies tis a Power or Authority of No- 
mination veſted in the Perſon of the Patron, and not the Ad- 
vowſon it ſelf. | 

"Tis true, the (i) King by his Prerogative may grant a 
Thing in Action, but not in this Caſe; therefore where He is 
ſeiz.'d of a Manor, to which an Advowſon is appendent, and 
the Church being void, grants the Manor with the Advowſon; 
the void Turn doth not paſs to the Grantee, becauſe it was a 
Chatrel veſted in the King; but if the Adyowſon had been in 
. groſs, and not appendent, tis otherwiſe. 

A Grant of the next Avoidance is no more than a Chattel; 
for if *tis granted to a Man, his Heirs and Aſſigns, it ſhall go 
to his Executors. But tho' tis only a Chatrel, it will not paſs 
by the Words Bona & catalla, becauſe theſe general Words 
comprehend ſuch Things which a Man hath in Poſſeſſion; but 
Fus preſentandi is a future Right. 

Bur if the (&) Grant is to a Man and his Aſſigns for his Life, 
and that it ſhall be lawful for him, during his Life, to preſent to 
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the Church, when it ſhall happen to be void, this is a limited 
Grant; ſo that if there is no Avoidance during his Life, his 
Executors ſhall not have it afterwards. 

Chief Juſtice Coke reports the ſame Caſe a little plainer; and 
he tells us, that the Grantee for Life dicd before the Church 
was yoid, and his Executor granted the next Avoidance to an- 
other, who preſented upon the Death of the laſt Incumbenr, 
and the Iſſue was upon Non cenceſſit, which was found accord- 
ingly, for the Grant was void. 

There is a plain Difference between a Grant of an Avoidance, 
and the Grant of the next Avoidance ; for the one is a Thing 
in actual Poſſeſſion, and the other in ExpeQation. 

But becauſe we ofren meet with Grants of the next Avaid- 
ance, I will ſhew, 

(1.) Where ſuch Grants are void in themſelves. 

(z.) Where they are made void by the AR of the Party, 
and where nor. 

(3) Where they are made void by the AQ of a Third Perſon, 
who is no Party to the Grant. | 

(:1.) As to Grants that are void in themſelyes ; If Tenant in 
Tail of a Manor, to which an Advowſon is appendant, grants 
the next Avoidance, and dies before the Church becomes void ; 
this Grant is not good, becauſe 'tis only a (J) Grant of a 
Chattel, for there can be no Rent reſery'd upon ſuch a Grant. 

So if Tenant in Tail of an Advowſon, and his Son and Heir 
join in a (n) Grant of the next Avaidance, and then the Fa- 

ther dies; this Grant is void as to the Son, becauſe he had no- 
thing in the Advowſon, either in Poſſeſſion or Right, at the 
Time of the Grant. 

( 2.) Tis void by the (u) Act of the Party, where a Man 
grants Proximam advocationem, when it ſhall happen to be void, 
and the Church was void at that Time ; this made the Grant 
void as to that very next Avoidance, but it ſhall be good for 
the next Turn after that. 

But if he grant Preſentationem, without ſaying Proximam, 
guand.cung, & quo modocmnq; Eccheſia vacave contigerit, pro unica vice 
tantum, and that the Grant ſhall be in Force till a fit Clerk be 
admitted upon his Preſentation; if he doth not preſent u 
the next Avoidance, this Grant is void, becauſe the Limita- 
tion being uncertain, the Law will enforce the ſooneſt Execu- 
tion of it; but if theſe ( Words ſhould be conftrued to give 
him Liberty to Preſent when he will, it will be void for that 
very Reaſon, becauſe the Grantee could not then be barred, 
either by Lapſe or Uſurpation, which is contrary to the Na- 
ture of an Advowſon. 
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So if I grant (p) Proximam advocationem to Two, and afrer- | 
vards the Church being void, one releaſes to the other all his 
Right, Cc. this Relcaſe is void, becauſe the next Avoidance 
was attach'd at that very Time ; for the Title was in both, and 
one could not then releaſe to the other. 

But if the next (9) Avoidance is granted to Two, and one 
releaſes to the other, in the Life-time of the Incumbent, he, 
to whom the Rcleaſe is made, may bring a Quare impedit in his 
own Name; becauſe, durirg the Life-time of the Incumbent, 
the next Avoidance was only a Thing in Intereſt, and might be 

releas'd, for it was not a Thing in Action till the Church was 

actually void. 

If (7) Leſſee for Years of an Advowſon grants the next A- 
voidance which ſhall happen during the Term, then dies In- 
teſtate, and his Adminiſtrator ſurrenders the Term to the Leſ- 

. for, and then the Church becomes void; the Grantee ſhall pre- 
ſent, notwithſtanding the Surrender of the Term, for it 

be intended to continue for his Benefit. 

(3-) A Grant of the next Avoidance may be void by the Act 
of a third Party, who is a Stranger to the Grant. 

As where the King makes a Parſon a Biſhop ; in ſuch Caſe he 
15 to preſent by Virtue of his Prerogative, ſo that the Grantee 
of the next Ayoidance cannot have the next Turn. 

Therefore where a Man gave (/) Bond, condition'd to pro- 
cure a Grant of the next Avoidance of an Archdeaconry for 
the Obligee, ſo that he might Preſent, and the Archdeacon was 
made a Biſhop before the next Avoidance ; by this Means the 
Bond 1s forfeited, becauſe the King had a Title, by Virtue of 
his Prerogative, to Preſent to the next Turn. 


BANS. Se Marriage. 


Baptiſm. 


HIS is a Federal Admiſſion of Perſons into Chriſtianicy, 

in which all the Bleſſings of the Goſpel are made over on 

God's Part to the Baptiz d; and thoſe who are admitted to Bap- 
tiſm, are by folemn Vows oblig'd ro obſerve the Chriſtian Re- 
ligion. Thoſe Bleſſings of the Goſpel are the Grace of the 
Holy Spirit, the Pardon of our Sins, and everlaſting Life; to 
All which we are entitl'd by Baptiſm : Our Saviour himſelf told 
his Diſciples, That he who believ'd and is baptix d ſhall be ſaved ; 
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and at another Time he told Nicodemus, that Except a Nan be 
born of Vater and of the Spirit, he cannot enter into the Kingdom of 
God , and St. Peter advis'd the converted Fews to repent and 
be baptiz, d. that their Sins might be forgiven, and they receive the Gift 
of the Holy Ghoſt. | 

And 'tis plain from the Scriptures, that Baptiſm is an Inſti- 
tution by that Miſhon which Chriſt gave to his Diſciples to go 
and preach and make Diſciples, (:) Baptizing them in the Name 
of the Father, &c. 

So that they were firſt to be made Diſciples, that is, they 
muſt be firſt convine'd that Chriſt is the Aeſſzs, and ſent of 
God to be the Saviour of the World; and when they ſtedfaſtly 
beliey'd this Doctrine, then they were to be baptiz'd, in order 
to be initiated in Chriſtianity, and oblig'd to renounce Hea- 
theniſm. 

By the Maſaical Diſpenſation, Circumciſion was a Federal 
Admiſſion to the Fewij Religion, and, that being taken away, 
Baptiſm was inſtituted in its Stead ; which tho” in Cireumſtan- 
ces not agrecable to Circumciſion, yet both are alike in this 
Reſpe&, (viz.) that both were the reſpective Rites of Admiſ- 
ſion into the ſeveral Covenants ; and thereby the Covenantees 
became intitl'd to the reſpective Privileges which were annex'd 
to them, and in both Caſes they were to obſerye the whole 
Law to which they were reſpedtively initiated. 

And rho” Eaptiim was not us'd among the Fees, yet they had 
a Notion of it (as we are told by learned Men) and of the Man- 
ner of performing it; for when St. John baptiz'd others, and 
they would know who he was, he told them he was not the 
Meſſias, nor Elias, &c. They immediately replied, My doſt thou 
then baptize? From which Words tis natural to infer, that if he 
had been either of thoſe Perſons, he might have baptiz'd; and 
it was uſual amongſt them, when an Heathen was converted to 
Fudaiſn, to wiſh the Convert, which was an Emblem of Puri- 
fication from his former Idolatry, and Entry into Religion. 

As to the Perions by whom this Sacrament was adminiſter'd, 
we have been told by a learned “ Doctor, That Baptizing was 
accounted an injerior Al xi, and as ſuch not perform'd by our Sa- 
viour, but ly tis Diſcijles; that the Apoſtles themſelves did not bap- 
tize, but deputed ſome of tler Attendant ta do it: Thus Cornelius 
and his Family ccre ba\tiz'4, rot by St. Peter, by whom they were 
converted, but by ſame of the ſis Brethren co accempanied him. 

"Chen as ro the Perſons baptix'd by Chriſt ; they were firſt led 
to the Water, and laid naked therein, as a Man is laid in his 
Grave, and without any Garments, but only ſuch which might 
cover the narural Secrets, and then theſe Words were ſpoke, 
1 bajtize thee, &c. | 7 
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And from this Example, Baptiſm, in the Primitive Times, 
vas uſually in Rivers and Fountains, which might be conyent- 
ent enough in the Haſtern Countries, becauſe the Converts were 
not only many, but Men of Years. 

Thoſe who were ſick could not be baptiz'd after this Manner, 
but it was done by ſprinkling them in their Beds, and from 
thence they were call'd Clinicks ; but thoſe who were in Health 
were hryught to Ponds, or Rivers, for the firſt 220 Years after 
Chriſt, and turning their Faces towards the Weſt (which a 
* learned Divine ef our Church tells us, was « Sy mbolical Re- 
preſentation of the Prince of Darkneſs) they were command- 
ed to ſpit, and to renounce the Service of their old Maſter the 
Devil, and were then ask'd by the Biſhop theſe Queſtions: 
Doſt thou renounce the Devil and all bis Works ? The Anſwer was, I 
do renounce them. The next Queſtion was, Doft thor renounce the 
World and all its Pomps and Vanities ? The Aniwer, I do renounce 
them. Then follows a Confeſhon of his Faith, Doſt thou believe 
in God *? The Anſwer, I do believe in bim. To which the Office 
of Baptiſm in our Church exactly agrees. 

Afterwards they were dip'd three Times in the Water, which 
was call d the Trine Immerſion, that being an Expreſhve Cere- 
mony of the Three Perſons in the Godhead: And becauſe the 
Arians objected againſt the Catholicks, that this Ceremony was 
ns'd by them to ſignify three diftin&t Subſtances in the Trinity, 
it was therefore laid aſide. 

With us here in (4) England we have an Account, that when 
the Saxons were firſt converted to Chriftianity, many were bap- 
tized in the River Swale ; and our Hiſtories mention, that Pau- 
linus the firſt Archbiſhop of York, when he converted the North 
Part of England to Chriſtianity, baptized ſeveral in the Rivers 
Darwent and Humber. 

When. the Cuſtom of baptizing in Rivers and Fountains was 
diſcontinued, the People made little Veſſels in their Houſes to 
hold the Baptiimal Water, and from thence they were called 
Fouts. | | 

Afterwards, when the (x) Chriſtians were perſecuted they 
baptiz'd People in Woods; and when the Perſecution. ceas'd 
they came nearer to the Churches, and plac'd their Fonts at a 
little Diſtance; then they got Leave to ſer them in the Church- 
Porch, and ſo by degrees placed them in the Churches, but. 
not in every Church, for at firit they were only in Cathedrals ; 
and thougn the Service might be performed in the Country 
Churches, yer Baptiſm and Burials were only in the great 
Churches, unleſs in Caſes of Neceſſity. 


Reeves 105. (#) Bede lib. z. cap. 34. (x) Ridly's 
View, Sc. 238. 
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When theſe E's firſt got into the Churches they were pla- 
ced at the Entrance, and the People went down a few Steps to 
them; and they were ſo large, that thoſe who were baptized 
were dipped in the Water ; but when Immerſion was no longer 
us d, Fonts were ſtill kept up in the Churches, tho” not ſ large 
as before: And this ſhews that Baptiſm was aneiently to be ce- 
lebrated not only in the Churches, but in the moſt publick 
Place thereof ( viz.) at the very Entrance into them; and this 
may be the Reaſon why 'tis enjoined by the (5) Canon to be 
adminiſtred in Churches, and not in private Houles, except in 
Caſes of Neceſſity; as where the Child is ſick. 

The learned Biſhop of Worceſter tells us, that whilſt the an- 
cient Diſcipline was kept up, Baptiſm could nat be adminiſtred 
| 7 becauſe it was never celebrated but in the great Fe- 

ivals of the Year, that is, at Eaſter and Whitſuntide; tho' not 
always on thoſe Days preciſely, bur at any Time between thoſe 
two Feaſts; bur this muſt he underſtood of Perſons converted 
to Chriſtianity by Preaching, and not of Infants: For ſuch, 
who came to be baptiz'd, were to be examin'd in the Face cf 
the Church, and catechiſed all the forty Days of Lent; but 
when whole Na'ions were converted, and Infants were bap- 
tized, the molt regular and ſolemn Method was to baptize them 
in Churches. 

Now as to the baptizing Infants, I agree there is no poſitive 
Rule for it in the Scripture ; yet ſince Chriſt eonform'd his In- 
ſtitutions in ſome Meaſure agreeable to the Laws of the Fes, 
tis rea ſonable to believe, that where he gave no expreſs Com- 
mand to the contrary, ſomething like their Diſpenſation ſhould 
continue. 

But tho' there is no poſitive Rule, there may be probable 
Proofs, deduce d from the Scripture, for 1»fant- Baptiſm : As for 
Inſtance, our Saviour commanded his Diſciples to “ go and 
d ſciple all Nations, baptizirg them in the Name of the Father, and 
of the Son, and of the Holy Ghoſt. Now tis plain from theſe 
Words thar the Diſcipling was by Bapriſm; the ſame Word 
was us'd by Fuftin Martyr, who lived about 150 Years after the 
Birth of our Saviour, who tells us in his Apology, that he 
could produce Abundarce of both Sexes, who have from their 
Childhood been diſcipled into Chriſt; and a f reverend Di- 
vine, who hath lately commented upon this Paſſage, is of Opi- 
nian, that a Perſon of Fufin s Learning and Curioſity, mult ne- 
ceſſarily know ſuch a plain Matter of Fact as Baptiſm was, both 
be fore and at the Time he lived, and that ic mutt be of Infants 
before they were capable of learning the Chriſtian Doctrine by 
Inſtruction ; for what elſe could he mean by being diſeipled 
from their Childhood, eſpecially fince in the ſame Page thoſe 
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Children are oppos'd to Men, who had been converted and 
baptiz'd upon a due Confideration of the Principles of the 
Chriſtian Religion, 

In all Ages Parents had a Natural Power and Authority over 
their Children, therefore they are intruſted by the Laws of 
Nations to look after their Civil Rights; and "tis for this 
Reaſon that all Contracts, which they make in the Behalf 
of their Children, being Infants, and which are for their 
Advantage, ſhall not be avoided by them when of full Age; 
and if they have ſuch a Right in Temporal Affairs, tis high- 
ly reaſonable that they may dedicate their Infant Children to 
God; and the rather, becauſe in the New Diſpenſation no- 
thing is faid againſt baptizing Infants, therefore it may ſeem 
reaſonable that both Dibeaſations ſhould agree in this, (v/z.) 
that as Infants were circumciſed formerly, ſo they may be bap- 
tized now. | 

The firſt Debate about this Matter was in the Beginning of 
the Reformation ; for Anno 5 Ed. 6. ſeveral Germans came hi- 
ther, who held that Infants ought not to be baptiz'd, becauſe 
they were not capable of Inſtruction; and this Opinion they 
grounded upon the firſt Inſtitution of Baptiſm before-mention'd, 
which was, that the Diſciples ſhouid preach and then baprizs 
the People. | 

Theſe were call'd the Moderate Anabajtifts; but there were 
more of that Se&, who denied all the Principles of the Chri- 
ian Religion; and theſe were Men of fierce and rebellious 
Tempers; they had rebelled in Germany, and rai«'d that War 
which was call'd there the Ruſtick War; they took Munſter, and 
made Fohn of Leyden their King, whom they ſtiled the King of 
the New Feruſalem. 

Thoſe who firft propagated this Se& were Mark Stubner, who 
had both Wit and Learning; Nicholas Stork, who had ncither ; 
for he was an illicerate Perſon, but pretended to Inſpiration ; 
and Thomas Muntzer, who was a very bold and paſſionate Man: 
They deſpis'd the Authority of the Church of Rome, and held, 
that Princes had no Power but by Uiurparton, becauſe every 
Chriſtian, as ſuch, was ſubject to Nobody; they got many Fol- 
lowers by a pretended Sanctity and rigid Morality ; by quoring 
Scripture at random, which made filly People believe them to 
be great Men; and by dying with great Conſtaney for their 
Opinions, 

And the better to unite themſelves, they re-baptiz'd thoſe of 
their Party, and declar'd the Baptiſm of Infants to be void, 
for which Reaſon they were call 'd Anabavtiftr, 

They agreed with Luther, that Chriftianity ought to be re- 
form'd according to the Word of God; and tho” he diſagreed 
with them in their ſeditious Conduct and Behaviour, yet their 
Miſearriages were imputed to him, which rais'd ſach a Scandal 
en the Reformation, that it put * Stop to its Progreſs. 5 
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This made Luther and Melan#hon write with great Zeal 
againſt them and their Opinion; Zuinglius confuted them in a 
Publick Diſputation at Zurich, and Occolampadias did the like at 
Bail; but they were not to be reclaim'd by Arguments, nor 
ſcarce by thoſe Capital Puniſhments which were inflicted on 
ſome of the Ringleaders. 

Soon after they landed in England, a Commiſſion was dire ed 
to Archbiſhop Cranmer, and others, to enquire into their Con- 
verſation, and to endeavour either to reclaim, or to excommu- 
nicate and commit them. 

Amongſt theſe Joan Bocher, commonly call'd Joan of Kent, 
was one, who held that Chriſt was not incarnate of the Virgin, 
becauſe her Fleſh was finful, and therefore he could not par- 
take of it. | 

The Archbiſhop, and the reſt of the Commiſhoners, could 
not prevail with her to renounce this Error; therefore ſhe was 
adjudged an Heretick, and deliyer'd over to the ſecular Power 
for Puniſhment. 

The King fign'd a Warrant for her Execution by Burning; 
but with Tears in his Eyes, relling the Archbiſhop (who per- 
ſuaded him to it) that if he did wrong, he muſt anſwer it to 
God ; the Woman was burnt, and no Part of that Archbiſhop's 
Life expos'd him more than this did. 

But to return from this Digreſſion; There is now a Form of 
Baptiſm enjoined by the Law, which mult be obſerv'd, and the 
Aliniſter cannot refuſe, or delay to baptize a Child according 
to that Form; being brought to the Charch, either on a 
(2) Sunday or Holy-cay ; if he doth, the Biſhop may ſuſpend 
him for three Months. 

And if the * Child is in Danger of Death, and the Miniſter 
refuſeth to go to the Houſe, being deſir'd, and the Child dieth 
unbapriz'd, he ſhall be ſuſpended in like manner, and ſhall not 
be reſtor'd till he hath acknowledged his Fault before the Bi- 
Mop, and promiſed to do ſo no more; but where there is a Cu- 
rate this Puniſhment ſhall nat extend to the Parſon. 

Now ſince Baptiſm is made a necefſary Mears to Salvation, a 
Suſperfion for three Months ſeems to be a very ſlender Puniſh- 
ment for a Miniſter, where a Chid dies unbaptiz'd thro' his 
Negligence or Omiſſion. 


By the (a) Canon, a Parent is not to be admitted Godfather 


o his Child, nor any other Perſon, before he hath receiv'd the 
Sgerament: We have not many Inſtances of Proſecutions, either 
for Neglects of this Nature, or for baptizing in any other Form 
than what is enjoined by Law; ſome we have; As for Inſtance, 

A Man was convicted for baptizing a Child in another Form, 
and was indicted a ſecond Time for the like Offence, and had 


x Car. 5% * Idem. (4) Canon 29» 
Judgment 
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Tudgment to ſuffer Impriſnnment for a Year, and to be Ipſo 
facto depriv'd of all his Spiritual Promotion; and upon a Writ 
of Error brought, this (6) Judgment was reveried, becauſe 
the firſt Conviction was not ſer forth in the Indictment. 

And as Miniſters have been protecured for baptizing in a dif- 
terent Form than what 1s requir'd by Law; fo they have profe- 
cuted their Pariſhioners tor a Fee due to them upon baptizing 
in the regular Way; but I cannot find that there is any thing 
due for it, by Virtue of any Cuſtom or otherwiſe; and there- 
fore when the Curate of () Bri/lington in Yorkſbire libelled 
againſt his Pariſhioner for a Shilling, as due to him for bapti- 
zing his Child, a Prohibition was granted. 

By the ancient Canons it was Simony to take any Thing for 
Sacraments, becauſe they ought to be adminiſtred freely; but 
the Canoniſts themſelves taught the Clergy to evade their own 
Laws; for they told them, that though they ought not to take 
any Thing for Baptiſm, yer they might ſell the Water to the 
Parents before it was conſecrated, 

This is one of the worſt of their Evaſions, for Water is an 
Element free and in common to all Mankind for their neceſſa- 
y Ule and Conveniency. 

So that a Miniſter ought not in any Caſe to be paid for Bap- 
tiſm, and ttis his Duty to baptize in the Church; but if the 
Child is in Danger of Death, he is obliged to go to the Houſe, 


** 


Sec. tho" if he baptizes in a private Houſe where the Child is 


 l;kely to live, and he is paid for his Journey thither, tis as 


bad as being paid for the Water, becauſe tis contrary to his 
Duty to adminiſter Baptiſm in ſuch Caſes. 


Ba ff ar dy. 


AUSES concerning Marriage were at firſt tried in the 

Temporal Courts; but afterwards, by the Conceſſion of 
Princes, ſuch Cauſes were determined in the Spiritual Courts: 
And for that Reaſon it was thought neceſſary, that the Viola- 
ion of Marriage ſhould be determined there; and as to this 
Matter they diſtinguiſh between | | 


GENERAL 


and > Baſtardy. 
SPECIAL 8 axed 


Where a Suit is commenced in a Temporal Court for an In- 
heritance, and the. Defendanc pleads in Diſability, that the 
Flainriff is a Baſtard, this muſt be tried in the Spiritual Court. 


* 


) Godb. 118. (c) 2 Lutw. 1030. 
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and this is called Genera! Baſtardy; for the Iſſue muſt be joined 
upon it, and tranſmitted by Writ to the Biſhop, who is to Try 
it in his Conſiſtory Court, not according to the Canon Law, 
bu: purſuant to the Rules of the Common Law; for theſe 
Laws differ in this Matter, viz. by the Canons, he is no Ba- 
ſtard who is born before Marriage, if the Parents afterwards 
Inte marry ; but 'tis otherwiſe by the Common Law, for ſuch 
a Child is a Baſtard. 

When the Matter is tried by the Biſhop, he is to certify it 
under ins Seal to the King's Juſtices ; which Certificate is 
concluſive to them, for they are to give Judgment as 'tis found 
there. | 

But where the principal Matter of the (4) Suit is concern- 
ing Baſtardy it ſelf; as if an Action of Slander is brought for 
calling the Plaintiff Baftard, and the Defendant juſtifies that 
he is a Baſtard, it ſhall be tried by the Country; and that is 
called Special Baſtardy. 

As for the Derivation of the Word, we have it from the Gey- 
mans, who more properly write it Baſtart; for Bas ſignifies in 
that, and other Languages, (mean) and (Start) in the Saxon 
Tongue, ſignifies riſen; io that the Words import, meanly riſen, 
or ba'e horn. 

Bur it was not always a Name of Reproach, for it was for- 
merly a Term of Honour in ſome Places; and the Learned (b) 
GH grapber tells us, That in ſome Northern Countries they ad- 
mi:red Paar ds into Sueceſſion; and that might be the Reaſon 
why our frſc King Willizm took upon him that Name; for he 
degen his Letter to Ain, Earl of Breteigne, in this Manner : 
Leo HMilllelmus cegnomento Baſtardus. 

In our Law he is thus defined, (v.) one who is born ex licite 
oncubitt; as for Inftance, If a Man hath (c) Iſſue by a Woman, 
tho' he afterwards marry her; ſo if he hath Iſſue by a ſecond 
Wife, when the firſt is living; or if he hath Iſſue upon Marri- 
age within the prohibited Degrees; (but not till a Divorce, 
tor the Marriage is not void, but voidable) Theſe are Baſtards. 

By the Civil and Canon Law, a Child born before Marriage 
might inherit, if the Marriage followed; and this was at- 
tempted, (4) Arno 20 H. 3. to be made the Law of England; 
the Biſhops all concurred, becauſe it was the (e) Law of the 
Church, but the Temporal Lords would not admit it; for tis 
againſt a Rule in Law, (uiz.) Qui ex dayrnato coitu naſcuntur in- 
ter liberos non computantur ; which is true as to the Inheritance, 
bur tis not ſo as to making a Marriage good, where it was be- 
tween a Man and his own Sifter's Baſtard. 


(a) Hob. 179. (b) Spelm. in verbo. () 1 Rol. Abr. 357. 
d) H. 3. cap. 9. (e) 2 lift. 97. | 


The 
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The Text in () Leviticus is, (viz.) None ſhall opproach to any 


that is near a Kin: Now tho the Siſter was not married, yet no 
Man will ſay that her * Ken is not as near of Blood to her 


Uncle, as if her Mother had been married. (e) Mr. Selden tells 
us the Fetus themſelves underſtood it fo, and both the Canonilts 
and Civilians interpret it in the ſame Senſe, 

"Tis generally held, that pater eſt quem nuptiæ demonſtraut; 
and therefore in our Law, thoſe, who are begotten before, and 
born after Marriage, are not (%) Baſtards, unleſs tis apparent 
that they cannot be the Iflue of that Marriage; as if the Huſ- 
band is beyond Sea for two Years before the Birth; or if he is 
but 14 Years of Age, or under; or if he is fick in Bed at the 
Time of the Marriage, and fo continues, and the Wife is de- 
livered in a Quarter of a Year afterwards. 

But if by any Poſſibility, ic may be the Child of the Huſ- 
band, then, tho' born after Marriage, the Child, by our Law, 
is called Mulier; 

As if the Wife live in Adultery, and hath Iſſue by another 
Man; yet, if by Poſſibility. the Husband had Acceſs to her, it 
ſhall be preſumed his Child. And if the Husband and Wife 
conſent to live ſeparate, the Children born after ſuch Separati- 
on ſhall be taken to be legitimate, becauſe the Acceſs of the Huſ- 
band ſhall be preſumed, unleſs it be otherwiſe found. 1 Salk. 1 22. 

So if the Child is born but three Days after the Marriage, 
"tis Legitimate. 

By the Civil Law there are Five Sorts of Baſtards. 

1. Thoſe who are born in Fornication, between fingle Per- 
ſons, without any ſubſequent Marriage; and thoſe are called 
Fili Naturales. | 

Mr. Cambden, in the Life of Queen Elizabeth, tells us, That 
the People made ſeveral Jeſts on theſe Words being in the Sta- 
tute, which prohibited any Perſon, during her Lite, to aſſert 
who is, or ſhould be her Heir or Succeflor, (except her Natural 
Iſue;) which Words, he tells us, were pur in that Act, by the 
Power of the Earl of Leiceſter, that he might impoſe a Baſtard of 
his own upon the Exgliſh, inftead of the QuePn's Natural Iſſue. 

2. Spurii ; thoſe are Baſtards, whoſe Fathers never intend- 
ed ro keep the Women as Concubines, but to leave them for 
others; and therefore the Father cannot be known but by Con- 
feſſion of the Mother. | 

3. Manſer ; and that is a Baſtard born of a common Strumpet. 

4. Nothus; he who is begotten of a married Woman, and who 
is called Nothus, becauſe the Marriage ſhews who he is. 

5. Thoſe who are begotten between Perſons prohibited to 
marry, either by reaſon of Conſanguinity or Affinity. 
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But the Common Lawyers only take Notice of three of thoſs 
Baſtards, which they comprehend by theſe Verſes. 


NMonſeribus & ortum, Notho Machus dedit ortum, 
Ut ſeges a ſpica fic Shurius eſt ab Ami à. 


By the Canon Law a Baſtard is prohibited from taking Or- 
ders, and is made incapable of any Eccleſiaſtical Benefice, for 
the Reaſons following: 

1. Becauſe rhe Diznity of the Sacraments ought not to be 
committed to in fumous Perſons. 

2. Becauſe Children inherit the Vices of their Parents; 
therefore Baſtards are to have no Spiritual Promotion in De- 
teſtation of their Parents Crimes. 

But the Pope uſually diſpenſed with theſe Canons; yet when 
one Morgan, the Natural Son of H. 2. begotten by him, on the 
Wife of Sir Falph Fleqwett, was elacted Biſhop of Durbam, the 
Pope wonld not grant him a Diſpenſation, unleſs he would ac- 
knowledge himſelf to be the Son of Blewett; which he refuſed, 
and by Conſequence had not the Biſhoprick ; for being a Ba- 
ſtard he was incapable of it, without a Diſpenſation. 

By the Civil Law he is made incapable of all Teſtamentary 
Benefit, either from Father or Mother; but by a Canon Law 
he may take, by a Deviſe, any reaſonable Competency for his 
Maintenance. | 

Bur both by the Common Law and Statute, he is allowed a 
Maintenance; for by the one, any Man is permitted to give 
his Baftard Lands or Tenements by his Will; and the other 
bath provided for his convenient (i) Maintenance and Relief, 
by the Parents; and yet he is of no Conſideration in the Com- 
mon Law, for he is not accounted of the Blood, fo as to raiſe 
an Uſe; and therefore Natural () Affection is not a ſufficient 
Conſideration in ſuch a Caſe, ; 

He is not comprehended by the Name of Child or Children 
in the Stature of Wills; he can have no Heir but of his very 
Body, and if he died without ſuch Heir his Lands ſhall eſcheat; 
and yet in ſome Cafes a Baſtard may gain the Right of Inheri- 
tance againſt a lawful Son; as if a Man, who is ſeized in Fee, 
hath an eldeit Son, who is a Baſtard, and the youngeſt legiti- 
mate, by one and the ſame Woman; then the Father dies, and 
the Baſtard enters, and hath Iſſue, and dieth without being di- 
ſturbed in his Life- time by him who was legitimate, he can never 
afterwards recover the Land; nor can any collateral Heir, in 
Caſe there had been no fuch Son, becauſe the Rule is, (!) Qud 
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(i) 18 Eliz. cap. 374 (t) Dyer 374 (5 T Rep. 101. 
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non eſt juſtum aliquem peſt mortem facere Baſtardum, qui toto empor 
vitæ pro legitimo habebatur. 

But there are ſeveral Acts by which the legitimate Son may 
interrupt the Poſſeſſion of the Baſtard; as if he enter, or teke 
any manner of Profits, by putting in his Cattle into the Ground, 
or otherwiſe, tho" no expreſs Words of Entry are uſed. 

I ſhall conclude this Title with ſome few Obſervations : 

1. Concerning the uſual Time of the Birth of a Child. 

2. Concerning Suppoſitious Births. 

And, Firſt, As to the Time of the Birth of a Child; tis uſual- 
ly Nine Months and Ten Days after the Conception, accounting 
30 Days to the Month; but "tis Natural if born at any Time 
within 10 Months, or 40 Weeks; yet by Accidents, the Birth 
may be occaſioned ſooner or later; as where a Child was born 
8 Days after the 40 Weeks, it was held legitimate; but in this 
Caſe there were theſe Circumſtances, viz. the Husband was 
fick but one Day before he died, and the Wife was expoſed to 
Cold and hard Uſage, by her Father-in-law, and this oecaſion- 
ed her Travel for * Weeks; but as ſoon as ſhe was taken into 
a (m) Houſe, and was ſupplied with Neceflarics, ſhe was deli- 
vered in 24 Hours. 

The Civil Law agrees with ours in this Matter; for if a Wo- 
man is delivered in the Beginning of the 11th Month, 'tis held 
to be legitimate; but if born at the End of it, tis otherwiſe : 
And we have an Account of a Widow at Paris, that was deli- 
vered of a Child 14 Months after the Death of her Husband ; 
and becauſe of the Reputation of the Woman, the Child was 
held legitimate, tho* it ſeems to be not only againſt Law, but 
againſt the Order of Nature. 

Secondly, As for Suppoſitious Births, both the Laws of Eng- 
land, and the Civil Law, provide againſt them, 

The Author of Fleta, who lived in the Reign of Ed. 2. hath 
a whole Chapter, de partu ſuppoſito, where he tells us what Re- 
medy the right Heir had in ſuch Caſe, viz. that a Writ was dt- 
refed to the Sheriff, to cauſe the Woman who pretended her 
ſelf with Child, forthwith to appear in the County-Courr, there 
to be ſearched per diſcretas © legales mulieres ; and if it was 
doubtful to them, whether ſhe was with Child or nor, then the 
Sheriff might commit her to ſome Caſtle, there to continue; 
and that no Woman with Child come near her, Quouſque de 
partu ſuo conſtare poſſit. | 

This Writ was uſed above 60 Years before Fleta wrote, vizs 
Anno 5 H. 3. when the Widow of Witliam Conſtable of Manton 
in Norfolk, was found guilty of this Chear. . 
And in all Probability, it was of uſe in the Saxon Times; 

for the Form of the Writ is to command the Sheriff to ſum- 
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mon the Woman to appear, in pleno Comitatu tuo; as tis gene- 
rally known, that ali Buſineſs of the Law was then trani- 
ated in that Court where the Biſhop ſate with the Civil Ma- 
iſtrate. 
5 Bur afterwards, when the Courts of Weſtminſter came io bo 
eſtabliſhed, then was the Writ de ventre inſpiciendo framed ; 
by which the Sheriff was commanded, that in the Preſence of 
12 Knights, and ſo many Women, Tractari faciat der ubera E 
ventrem, whether the Woman was with Child or not; and if 
with Child, then about what Time it would be born, and that 
he certify the ſame to the Juſtices of Aſſize, or at Weſtminſter, 
under his Seal, and under the Seals of two of the Men then 
pre ſent. 

We have two Inſtances of this (i) Writ in our Bocks ; one of 
a Widow, the other of a Woman who married within a Week 
after the Death of her Husband; the Writs in both Caſes were 
iſlued out of Chan ery, directed to the Sheriff of Loncon, who 
certified that both were with Child; and thereupon two other 
Writs iſſued out of the Common Pleas, directed to the Sheriff, 
to keep them ſafe in his Cuſtody, and to be viewed every Day 
by certain Women named in thoſe Writs, ſo that ſome of them 
might be preſent at her Delivery, which was done in the Caſe 
of the Widow, but not in the Caſe of the married Woman ; be- 
cauſe ſhe was to Cohabit with her Husband, and therefore the 
Court took his Recognizance, that ſhe ſhould not be removed 
from his Rouſe, but be viewed every Day by two Women; and 
that thoſe, or more, ſhould be preſent at her Delivery. 

The Civil Law is as careful in this Matter ; for the Woman, 
who ſuppoſes her ſelf to be with Child, muſt intimate it twice 
in every Month to thoſe who are neareſt concerned, that they 
may ſend five Women to inſpeCt her; and ſhe muſt do the like 
for the Space of a Month, before ſhe expects to be delivered, 
that they may ſend ſome Perſon to be there at that Time. 

In the mean while the Judge may appoint in what Houſe 
ſhe ſhall dwell; and the Room wherein ſhe lies muſt be 
ſcarched; and if there is more than one Door, it is to be 
nailed up; and three Men, and as many Women, are ſer 
to watch her as often as ſhe comes into the Chamber, who 
ſhall alſo ſearch all Perſons who come into the Houſe and 
Chamber. 

When ſhe is in Labour, five Women ſent by the Party next 
concerned muſt be Witneſſes to the Birth, of which they are to 
have Notice before-hand ; and there muſt be no more in the 
Chamber, at that Time, but ten Women, two Midwives, and 
fix Servant, of which none are to be with Child, and therefore 
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they may be ſearched before they go in : There muſt be three 
Lights in the Room; the Child, when born, is to be ſhewed to 
thoſe who are concerned ; the Judge muſt appoint who ſhall keep 
it, unleſs the Father hath — appointed ; and it mutt be 
ſhewed twice in a Month, till 'tis fix Months old; and after- 
wards, once in a Month, till *tis three Months old, and once in 
two Months till "tis a Year old; and from thence, once in fix 
Months, till it can ſpeak; and if any Thing is done, or not 
ſuffered to be done, con:rary to the Premiſſes, then, upon 


Proof thereof, the Child is not to be admitted to the Poſſeſhon 
of the Ettace. 


Benefice. 


HIS is a feudal Term, and, according to the general Ae- 
ceptation of the Word, all Church-Preferments, except 
Biſhopricks, are comprehended by it; that is, all Parochial 
Preferments, ſuch as Retories and Vicaridges ; and likewiſe all 
Dignities, ſuch as Archdeaconries, Deaneries, and Prebends. 
The firſt of theſe, viz. Refories and Vicaridees, are Benefices 
with Cure of Souls, becauſc the Perſons came in by (o) Inſtitu- 
tion and Induction, but not the other; and yet my () Lord Coke 
tells us, that they had been Benefices with Cure, c. within the 
Meaning of the Act againſt Pluralities, had it not been for a 
Proviſo in the A& it ſelf, to exempt them; and ſo had Chan- 
cellors, Chanters, Treaſurers, in any Cathedral or Collegiate 
Church, and a Parſonage that hath a Vicar endowed, and a 
3 perpetually appropriate; all which are exempted in 
that Act. 

But ſome are of Opinion, that Archdeaconries, Deaneries, and 
Prebends, had not been Benefices with Cure of Souls, within the 
Meaning of that Act, if they had not been exempted ; for there 
is no ſuch Clauſe of Exemption in the Statute 13 Elix. cap. 12. 
concerning reading the Articles of Religion ; and yet if an 
Archdeacon, Dean, or Prebend, do not read them within the 
Time limited by Law, their Promotions are not yoid ; and the 
Reaſon is, becauſe theſe are not Benefices with Cure: And "tis 
for this Reaſon that the Canoniſts call ſuch Preferments Simple 
Benefices, becauſe thoſe who enjoy them have no Cure, Oc. 

As to Parochial Benefices with Cure, the Canon Law defines 
them to be a diſtin& Portion of Ecclefiaftical Rights, ſet a - part 
from any temporal Intereſt, and joined to the ſpiritual Func- 
tion; and to theſe no Juriſdiction is annexed : But tis other- 


wiſe as to Archdeacons and Deans, for they have a Juriſdiction, 
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becauſe they formerly took the Confeſſion of the Chapter, and 
viſited them. 

*Tis eflenrial to theſe Parochial Benefices, that they ſhould 
be beftowed freely, reſerving nothing to the Patron. 

Thar it be given as a Proviſion for the Clerk, who is only an 
1 fruftuary, and hath no Inheritance in it. 

Thar it muſt always have ſomething of Spirituality annexed 
to it; for where tis given to a Layman, tis not properly a Be- 
Nene. N 

bat in its own Nature it ſhould be perpetual, that is, for 
ever anne xe to the Church ; and that all Manner of Contra g. 
concerning it are to be void. 


Births. 


Y the Statute 6 & W. rap. 3. all Miniſters are to keep 
Regiſters of the Birth of Perſons born or baptized in their 
Pariſhes ; which Regiſters the Collectors of the Taxes may view 
at ſeaſonable Times; the Clergyman offene ing againſt the Law 
forfeits 100 I. 

And by the Statute, 7 &* $ W. 3. cap. 35. made the very next 
Year, every Incumbent or Curate muſt Regiſter the Births of 
Perſons born in their Pariſhes, and not baprized in the Church, 
for which he is to take Six-pence to enter it, and if he neglects, 
he forfeits 4o s. but then the Parents of ſuch Child mutt give 
the Miniſter Notice of the Birth, or they forfeit 40 5. 


Biſhops. 


H AT Form of Government in the Church, which is now 
eſtabliſhed here, hath been preſerved in ſome of the Ea- 
and Weſtern Churches, in a continued Succeſhon of Bi- 
ſhops, from the Apoſtles to this preſent Time, and was ordain'd 
by our Saviour himſelf to be a perpetual and unalterable Inſti- 
tution to be obſerved in the Chriſtian Church ; for he gave 
his Apoſtles Commiſhon to plant Churches, which they did, and 
appointed Biſhops to govern them: And this might formerly 
have been proved by the Records of the Churches which were 
founded by them ; as that of Antioch, Feruſalem, Rome, and 
Smyrna, for 'tis more than probable, that thoſe very Records 
were extant in Tertullian's Time ; otherwiſe, how could he, and 
many other ancient Writers, afſert, That Clemens, who was the 
third Biſhop of Rome from St. Peter, was ordained by thar very 
oa ? And that Polycarp was placed over Smyrna by St. F by 
imſelf. | 
If this had not been certainly true, and eaſy to be proved at 
that Time, but invented by him, how came he to challenge - 
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the Hereticks of that Age to ſhew the like Original of any of 
their Churches? which they could never do; and yet they 
— neither Skill or Malice to detect him, if it had been 

alſe. | 

St. Chry/oſtom, Epiphanius, and many others of the Fathers tell 
us, that St. Paul ordained Timothy Biſhop of Erbeſus, and Titus 
Biſhop of Crete, who were ſuperior to Presbyters, both in Order 
and Juriſdiction. 

This appeared by (4) Ignatius, who was Biſhop of Antioch, and 
died within 10 Years aficr the Apoſtle St. John; for he writes in 
ſeveral of his Epiſtles, concerning Biſhops, Presbyters, and Dea- 
cons, as diſtintt Orders and Degrees of Men; and in ſuch plain 
and expreſs Terms, that thoſe who are Enemies to Epiſcapacy 
cannot find any Means to evade it, but by affirming thoſe Epi- 
ſtles to be ſpurious; and for no other Reaſon but becauſe they 
would have them ſo. But a Learned“ Writer hath vindicated 
thoſe Epittles to be genuine beyond all Contradiction; and 
hath proved, in a very plain and obvious Manner, that the 
moſt conſiderable Writers, who lived in the ſecond Century, 
did always diſtinguiſh theſe Orders of Men. 

I grant that the Word Prezbyter is ſome: imes applied to ſigni- 
fy a Biſhop ; but certainly, a Biſhop and a Presbyter were never 
the ſame in Order or Othce ; for Timethy was a Biſhop, and the 
Apoſtle bids him not rebuke an Elder, but intreat as a Father : 
Now there had been no Occaſion of this Admonition, if Timo- 
thy had not been Superior to an Elder, and had Juriſdiction over 
him: And we never read, that Presbyters rebuked Biſhops, which 
ſhews they were always eſteemed an inferior Order of Men ; fo 
that when the Word was promiſcuouſly uſed to ſignify a Biſhop 
as well as an Elder, it was in thoſe Times when the Biſhops were 
diſtinguiſhed from them by a ſuperior Title ; as when they 
were called Apoſtles, or Succeſſors of the Apoſtles, Chief Priefts, 
and Princes of the Clergy ; and that was not till the third Cen- 
tury, when the Heretick Aerius firit broached this Community 
of Names. 

But Epiphanius, who lived in the ſame Age, and had his Edu- 
cation amongſt the Egyptian Monks, had Learning enough to 
baffle that new Opinion; inſomuch that it was not revived till 
about the latter End of the fourth Century; and then there 
were ſuch eager Diſputes about it, that the Fathers could not 
agree a mongſt themſelves. | 

'Tis true, St. Ferome, who was bred up at Rome, but miſſing 
the Popedom, grew angry with the Order of Biſhops; and being 
a Man of a ſowre Temper, would have the ſecond Order of 
Prieſthood be called Biſhops as well as Presbyters, and in ſome 
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of his Writings he makes them Inferior to Presbyter: ; for he 
tells us, that at the firſt Churches were govern'd by a Com- 
munity of Presbyters ; and for a long Time, till Diviſions hap- 
pened in the Church of Corinth, when every Presbytey claimed 
thoſe he had baptized to be of his own Flock: And he tells us, 
that to prevent theſe Diviſions, there was a Decree iſſued forth, 
that one ſhould be choſen out of the Number to preſide over the 
Church. 

Now, certainly, this was a very remarkable Decree (if ever 
there was any ſuch; ) and *tis therefore very ſtrange, that no 
5 — Writer whatſoe ver ſhould take Notice of it, beſides St. 

ero e. 

Sometime afterwards, St. John Chryſoſtom affirmed, that the 
Words B ſhop and Presbyter were promiſcuoufly uſed to ſignify 
the ſame Perſon; and yer he tells us, that in the Time of the 
Apoſtles they were diftin&, both in Order and Office. 

Theodoret, who was as accurate and learned a Writer as wn 
of that Age, agrees with St. Ferome, and tells us, that thoſe 
whom we now call Biſ-ops, were then ſtiled Apoſt les. 

But now, admitting all this to be true, yet thefe minor Fa- 
thers, who ſo earneſtly conrended for the promiſcuous Uſe of 
the Words Presbyter and Biſhops, do all agree, that there was a 
Superiority between a Biſhop and a meer Presbyter ; and this was 
in Point of Ordinaticn, which they all allow to be an Att pecu- 
liar to the Bſbop. | 

And the Ditference between their Offices and Degrees, doth 
not only conſiſt in the Power of Ordination; but in Conſecra- 
ting and Viſiting Churches, in Excommunication, cr. which 
were never yet truſted in the Hands of mere Presbyters : And 
thoſe Offices which they might perform in common with the 
Biſhop, as Baptizing. Adminiſtring Sacraments, were perform- 
ed under different. Powers; for the Biſhop did it by an abſo- 
lute Power, the other by a Power derived from him. For 
when St. Cyprian lived, the Presbyters did not preſume ro bap- 
tize, . in Caſe of Neceſſity; nor to Confirm after — 2 
tiſm, without Leave from the Biſhop : They never conſe- 
crared the Elements of Bread and Wine, for that was always 
done by the Biſhop himſelf, and then the Deacon diſtributed it 
to the Communicunts. 

Indeed the ſame Father tells us, that @ primordio Epiſcopatus 
ſui, he would do nothing without their Advice, bur he ſtill yu- 
fided over them; and ſo did the probati Seniores, mentioned by 
Tertullian: And 'tis very plain from St. Cyprian, who thoſe Pre- 

| ſiding Elders were, for ipeaking of the Unity of the Church, 

e tells us it ought to be defended by all, but maxime per Epiſco- 
pos qui in Eccleſia preſident. a 

"Tis a weak Objection to affirm, that we have no Authority 
for Epiſcopacy in the New Teftament ; for admitting there is 


none, it may be for this Reaſon, becauſe there was a *** 
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chy in the Meſaical Diſpenſation, which was not deſtroyed, 
bur rather ratified by the coming of our Saviour : Bur tis cer- 
tain that he ſpeaks nothing againſt it, which is a tacit Appro- 
bation, that it ſhould be continued in the Chriſtian Church, 
and therefore it might not be neceſſary to mention it expreſly 
in the Goſpel, becauſe it was ſettled among the Fes; and if 
it had not been approved by our Saviour, tis reatonable ro 
imagine that he would have oppoſed fuch an Eſtabliſhment in 
his Church. 

Bur the Goſpel it ſelf gives a clear and plain Diſtinction of 
the Degrees in the Evangelical Miniſtry; for our Saviour bo- 
ing willing to provide for the building of his Church, when he 
aſcended on High, he appointed (r) Apoſtles, Prophets, Evange- 
liſts, Teachers, and Preachers, for the perfeci ing the Saints, for the 
V,'ork of the Miniſtry. 

Tis true, in that elaborate Collection of Blndel, we ate 
told, that about the latter end of the Second Century there 
was a Church formed without Biſhops, which was governed 
by Monks and Presbyters for ſeveral Ages; and this was in Scot- 
land ; they were called Culdzes : And this was before the com- 
ing of Palladius, who was the firſt Biſhop that converted the 
Sccts in Ireland. 

zut this muſt be an Invention of ſome Monk many Ages af- 
rerwards, for there is no Writer mentions theſe Culiees for 
above 500 Years after the Time of Palladius. 

Thele N.rth Pigs were converted from Heatheniſm (and not 
from the Hereſy of Pelagius, as ſome will have it) by Columba, 
a Sct, wie came from l[reland about the middle of the Fifth 
Century, and founded a Monaftery in the Iflind of Hy, as 
Adamnanus tells us, who was his Succeſſor in that Monaſtery, 
ard wrote his Life. 

is true, he was no more than an Abbot; bur we are told in 
the Saxon Chronicle, that all rhe Biſhops of Scotland were to 
be ſabje& to him, which mult be in Point of Juriſdiction, and 
not of Order; for Adamm anus himſelf acknov iedges the Eprſ- 
copal Order to be Superior; and (;) Biſhop Uſbey tells us, our 
of the Annals of Ulfeer, that there was a Biſhop always near 
this Monaſtery, and that the Monks ſent one from thence 
when King Oſwald became a Chrift:an ; and this was to con- 
vert the Men of Northumberland. 

And theſe were really Biſhops, and not Presbyters, for they 
formed Churches, ordained Biſhops and Pris ; they had a Ju- 
riſdiction over the Inferior Clergy ; they excommunicated Of- 
fenders, and commanded Obedience to their Cenſures. 

Bur certainly Blende{ was miſtaken, in affirming, that there 
was a Church governed by Monks without Biſhops ; for there 
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were no Monks in that Age; beſides, Monkery was never in 
any Nation but where Government was by Biſhops, for the Mo- 
naſteries, where the Monks reſided, were the Schools and Uni- 
verſities, at that Time, where young Men were educated, and 
made capable of Holy Orders, and from thence were elected 
to be Eiſhops. 

This Story related by him, is generally thought to be a whim- 
fical Invention of Fohn of Fordon, who lived in the Eleventh 
Century, for none of the old Scotch Writers mention Culdees any 
where but at St. Andrew's, and not there till it was an Epiſcopal 
Sec. 

They were called in the old Scotch, Kildees; that is, Men of 
the Bell Houſe; for they were the Dean and Chapter of the 
See, till, in a Conteſt about the Election of a Biſhop, they loſt 
their Places, and were ſupplanted by the Canons Regular. 

The ſame Writer likewiſe tells us, That Paladins was the 
firſt who eſtabliſhed Epiſcopacy in Sun, and this was about 
the middle of the Fourth Century; but he produces no Author 
to prove it, who lived near that Time, neither, indeed, could 
he; for it was a dark and ignorant Age, and the People had 
no Letters bur what they had from the Greeks and Romans, and 
took little Care to deliver to their Children in Writing what 
they had received by Tradition, And that may be the Reaton 
why we have no Account of any R-/t/} Biſhops before the Coun- 
eil of Arles, which was aſſembled by the Emperor Conſtantine, 
who was the Pupil of Pope Sy/vefer, and the hrit Patron of 
Enoliſo Prelacy. 

This was about the Beginning of the Fourth Century, at 
which Time we read of three Tal Biſhops preſent at that 
Council, viz. the Biſhops of London, Fr, and Carleon ; and 
from that Time they learn'd the Uſe of Synods. 

The Emperor himſelf favoured the Britiſh Biſhops; and the 
People, by degrees, laid afide that Reverence which they had 
for the Druid, and placed it wholly on the Biſhops, who were 
in ſo great Eſteem in that Age, that they called a National Sy- 
nod againſt the Pelagian Hereſy, without the Conſent of the 
King, whom they excommunicated, and then ſuppreſſed that 
Herety. 

The Saxon Reigns were full of Commotions and Troubles, 
which laſted 150 Years before St. Auſtin was ſent hicher, who 
was called the Saxon Apoſtle; bur the Britiſþ Biſhops would not 
allow him to have any Juriſdiction over them, for they ſent 
him a Mefſaze in Writing by the Abbot of Bangor, that they were 
ſubje& to the Church of God, and to the Pope, and to every 
godly Chriſtian, to which they were bound both in Love and 
Charity; and any other Obedience they would not acknow- 
ledge to be due, even to the Pope himſelf. 

Theſe were the principal Men in that Age, both for Wiſdom 
and Learning, and therefore were always admitted to the 8 
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eils of their Kings; their Preſence was a Sanctuary againſt all 
Force and Violence; the Words which they ſpake were ſine ju- 
ramento irveſragabiles ; they aſſiſted the Judges in all ſecular 
Cauſes: But they themſelves had the ſole Juriſdiction of all eri- 
minal Matters amongſt the Clergy, their Tenants and Servants ; 
and the Sentences pronounced by them in ſuch Cales were al- 
ways definitive, 

Such Deeds, which were acknowledged before them for alter- 
ing the Property of Lands, were never to be diſputed; they 
had the ſole Cuſtody of all the Weights and Meaſures thro” 
the Land, and it was ſufficient that they were in ſuch good 
Hands, but they uſually commirted them to ſome of their 
Clerks: And 'tis from thence, that even at this Day, he who 
keeps ſuch Weights and Meaſures, is called the Clerk of the 
Marker. 

Bur to return: We have not only an Account of ſome of our 
Britiſh Biſhops to be preſent at the Council at Arles, bur that 
in the firſt Nicene Council, which was held about 12 Years af- 
rerwards, there was a Canon made, which mentions both Bi— 
ſhops, Prieſts, and Deacons, and that the Biſbo» had the ſole 
Power of Ordination and Juriſdi ion; and the Canons made at 
that Council were received here as well as the Creef1. 

Sulpitius Severus likewiſe tells us, that ſeveral of our Biſhops 
were preſent at the Council of Ariinum; and that their Bi- 
ſhopricks were ſo mean, that they lived there at the Charge 
ct the Publick. 

Gil'as, who lived ſoon after the Roman Empire was ſub- 
verted, and about 100 Years after che Savon, came hither, 
writes, that they being Heathens killed rhe Governors of rhe 
Church; by winch he muſt mean Eiſhops, becautc ne takes 
Notice, that thoſe Britons, who had eicaped their Cruclies, 
had Biſhops among them. 

Bede, who lived about 129 Years afierwaris, gives an Ac- 

count, that Pope Gregory, who tent his Xliſſionaries hither, 
committed the Care of Britain to St. Auſin the Monk, who, 
when he came, treated with thoſe Biſhops abour the Suprema- 
ey; and the Reſult was, That they would not have him be their 
Arckb. ſhop. 
From what has been ſaid, ic appears that there were Biſhops 
very early both in &etland and here; Thar the Cullee were un- 
known to thoſe ancient Writers, and likewiſe to Nennizs, who 
lived many Years after them. 

"Tis true, Giraldus Cambrenſes liv'd about 100 Years before 
thoſe Cruliees were ſupplanted by the Canons Regular; bur he 
did not well underſtand their Original, and therefore he found 
out a Latin Derivation for the Word, and call'd them Colidet ; 
but we have no Author who aſſerts that they govern'd the Af- 
fairs of the Church, or that they were Monks, except Hector 
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Boethins, who has form'd a Hiſtory out of the Inventions of Ve- 
remond, Archdeacon of St. Andrew's, and the Monk of Frdon. 

And as to us here in Exgland; we have a full and plain Ace- 
count from our Eceleſiaſtical Hiſtories, that the firſt Converſion 
of this Nation to Chriftianity was by Biſhops, who were ſent 
hither from ſeveral Parts to convert the Saxons. 

Thus St. A euſtine was made a Biſhop by Elentherins Archbi- 
ſhop of Arles, by the Appointment of Pope Gregory, who gave 
him Power over all the Britiſh Biſhops; and he ſettled his Sce 
at Canterbury, by the Leave of Ethelbert, in the Year 597, who 
was the King of Xen, and under him the Kingdom was brought 
to Chriftianity after this Manner: St. Auguſtine, with ſome 
other Monks, coming hither, the Queen diſpos'd the King 
to hear them; but the Conference was to be in the open Field, 
according to an ancient Superſtition amongſt the People, that 
if thoſe Miſſionaries had us'd any Enchantment to deceive 
him, it might vaniſh and loſe its Force in rhe open Air. 

The King was ſatisfied with their Diſcourſes, and eſpecially 
with the glorious Promiſes of Eternal Life, of which he could 
not ſee any Manner of Certainty from their Sermons, and 
therefore did not think it expedient to forſake what he had 
learn'd from his Anceſtors, and to take up with Uncertainties; 
however, permitting them to Preach he was at laſt Converted; 


and, according to his Example, this Nation embraced the 


Chriſtian Religion; and the Converſion of the People was com- 
pleated by the Tendernchs and Moderation of the King, who 
us'd no Force to compel Men to renounce their Superſtitions. 

About Seven Years afterwards the Kingdom of Eſſex was 

Converted by Mellitus, Biſhop of Lowden; and 22 Years afrer- 
wards Northumberland was likewiſe Converted by Paulinus, fiſt 
Archbiſhop of Terk, 
Within the Space of Six Years afterwards the Kingdom of 
the Eaſt Angles was Converted by the ſame AMellitzrs; and Three 
Years after that the Weſt Saxons, by E:rinus of Burgandy, who 
was firſt Biſhop of Dorcheſter. 

About Eighteen Years after vards the Kingdom of the Mer- 
cians was Converted by Finan, Biſhop of Lindisfarne, which is an 
Ifland in the North, where that Sce continued till removed to 
Durhan. 

The Men of Suſſex and Surrey, about 26 Years afterwards, 
were the laſt of this Nation who were Converted ; for thoſe 
Countries, by Reaſon of the Woods and Rocks were almoſt in- 
acceſſible to Strangers; but Nilfred, who was then Biſhop of 
the aforeſaid See of Lindisſurne, being expell'd his Biſhoprick, 
appeal'd ro Rome, and at his Return hither, was by the Power 
of Eofri, King of the Northumbriant, driven from Place to 
Place till he came into Suſſex, where he was kindly received 
by Edelwalch King of that Place, who gave him Sel/ez near 

| | Chia be ſtor, 
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Chicheſter, where he built a Monaſtery, which was afterwards 
. Seat of the Biſhop of that Bioceſe, till removed to 
Chic heſter. | | 

Auf bn in Progreſs of about 86 Years this whole Nation 


gradually received the Truth by the Means of Biſhops, and 


thoſe whom they ſent ; ſo that the Original Conſtitution of the 
Engliſh Church may be truly ſaid ro be founded in Epiſeo- 
ey. 
Pe The Biſhops, who were ſo inſtrumental in Converting the 
Saxons as aforeſaid, had each their Dioceſes as large as the Di- 
viſion of the Seven Kingdoms, except in Kent, where the Arch- 
biſhop had a Suffragan, who was the Biſhop of Nocheſter; but 
every other Biſhop was Univerſal, incumbent on each King- 
dom, and lived in Common with the Clergy, whom they ſent 
to Preach in ſeveral Parts; tho' after the Nation became 
Chriſtian, thoſe. itinerant Clergy were laid aſide, and a more 


convenient Miniſtry was ſettled by Degrees in particular Di- 


ſtricts and Pariſhes, where the People might certainly reſort 
to the Publick Worſhip. 

After the Kingdoms were entirely United, and as the Num- 
ber of Chriſtians encreas'd, ſo did the Biſhops too, and in 
Conformity to the Civil Government, they were alſo United 
under one Metropolitan, which continues to this Day. 

Having ſaid thus much of Biſhops in general, I ſhall in the 
next Place treat of theſe Matters diſtinctly: 

(1.) The Age of Biſhops, and the Way of making them. 

(2.) Their Privileges here. 

(3.) Their Peerage. : a 

(4) Whether they are the Third Eſtate of the Kingdom, 

(5.) Their Juriſdiction over the Clergy. 

(6.) Their Juriſdictien in Caſes of Blood. 

(7.) And laftly, What Leaſes made by them are good, and 
what nor. 

(i.) By the Canon a Biſhop is requir'd to be Thirty Years of 
Age, but there 1s no ſuch Rule in Scripture ; and this Canon 
hath often been diſpenſed withal. 

Then as to the Way of making Biſhops ; I find, that in the 
Primitive Times, when a Biſhoprick was vacant, the Biſhops 
of that Country choſe and ordain'd another to the vacant See, 
and the People had no Share in the Choice. 5 

The Scripture tells us, that before the Law, the Prieſthood 
was fix'd to the eldeſt Son; and that after the Moſaical Diſ- 
penſation, the Office of High Prieſt was limited to one Family, 
which Hereditary Right was never interrupted, unleſs for ſome 
Perſonal Defe&s, either in Body, or Extraction; or for ſome 
very great Crimes and Miſdemeanors; and even then it was 
the great Council of the Tei, and not the Body of the Peo- 
ple, who were the Judges of the Deprivation. | | 
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In the Goſpel-Diſpenſation, our Saviour choſe his own Apo- 
ſtles and Diſeiples; and after his Aſcenſion, thoſe very Apo- 
ftles, and ſome of their immediate Succeſſors, were guided by 
Inſpiration in the Election of Biſhops, to which the People 
gave their Aſſent by loud Acclamations ; tis true, they ſome- 
rimes petition'd the Biſhops to ele& a particular Perſon : And 
tho” Pope Celeftine, who liv'4 about the Beginning of the Fifth 
Century, tells us, in one of his “ Epiftles, that Cleri, plebis, & 
ordinis conſenſus & deſider um requiratur; yet he likewiſe in- 
forms us, that the People ought to be taught, and not to be 
follow'd. 

Bur long before that Time, the Provincial Biſhops, upon 
every Vacancy, aſſembled ro chuſe another, and the Choice 
uſually fell upon the eldeſt Presbyter of that Cathedral where 
the deceas'd Biſhop had preſided, if qualified for the Office; 
but if not, then the Presbyters of that Church choſe another 
out of their own Number ; however, it cannot be denied, that 
in Times of Perſecution it might ſometimes happen, that the 
People upon extraordinary Occaſions choſe their Biſhop; but 
when Chriſtianity was ſettled, ſuch Elections were cordemn'd 
| by ſeveral Councils, as not agreeable to the Primitive Practice 
in ſuch Caſes. 

But when the Churchmen became poor, and liv'd, for the 
moſt part, by the Charity of the People, it was thought con- 
yenient that they ſhould be cankder's in the Election of their 
Biſhop, and both the Laity and Clergy concurred in nomina- 
ting him; and there might likewiſe be another Reaſon for ir, 
becauſe. he who was to inſpect all, might come in by a general 
Conſent. | 

Thus we read when Cities were converted to 2 the 
Biſhops were elected Per clerum E po nlum; but as the Number 


of Chriſtians inereas'd, this was found to be very inconvenient, 


for (a) Tumults were rais'd, and ſometimes Murders commit- 


ted ar ſuch popular Elections, and particularly at one Time 
no leſs than zoo Perſons were kill'd ar ſuch an Election. 


To prevent the like Diſorders, the Emperors, being then 


Chriſtians, reſery'd the Ele&ion of Biſhops to themſelves; but 


in ſome Meaſure conformable to the old Way; that is, when a 


Biſhop died, rhe Chapter ſent a Ring and Paſtoral Staff to the 
Emperor, which he delivered to the Perſon whom he appoint - 
ed to be Biſhop of the Place. 

The Popes, who were at the Head of the Church, were 
pleaſed to fee Churchmen go rich, but they were not ſatisficd 
thac they ſhould have any Dependence on Princes, and there- 
fore pretended that they took Maney for nominating Biſhops, 
or charged their Revenues with Penſions; and they would not 


— 
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ſuffer them to take Inſtitutions at their Hands, and thereu 
the Canons in Cathedrals choſe their Biſhops, which were uſual- 
ly confirm'd at Rome. 

This was certainly an Uſurpation upon the Power of Empe- 
rors, a Power which had been maintain'd by them for 859 
Years and upwards ; but when the Empire was declining, and 
the Papacy growing in Riches and Grandeur, then Pope Calix- 
tus, who liv'd about the Beginning of the Twelfth Century, de- 

riv'd H. 5. of this Prerogative, which had been enjoyed by 
him and his Predeceſſors for ſo many Ages, as Pamelius him- 
ſelf confeſſes in his Notes upon St. Cyprian's * Epiſtles; and that 
Pope afſum'd this Power himſelf, which none of thoſe, who fate 
in St. Peter's Chair, enjoyed till then: And this appears above 
200 Years before that Time in the f Epiſtles of Pope Fobn VIII. 
who declares, that the Conſent of the Emperor 1s requiſite to 
the Promotion of a Biſhop, that he muſt be confirm'd by hira, 
otherwiſe he hath not lawful Title to his Biſhoprick ; and this 
he acknowledges to be after the uſual Cuſtom. 

With us here in England, our Princes had till ſome Power in 
thoſe Elections; for we read in the Saxon Times, all Ecclefafti- 
cal Dignities were conferred in Parliament; this appears by 
Tngulthus, who was Abbot of Crowland in the Reign of William 
the Conqueror, who tells us, that A multis annis retroactit nulla 
erat canonica prelatorum Electio, becauſe they were donative by 
the Delivery of the Ring and Paſtoral Staff aforeſaid; the one 


- fignifying that the (b) Biſhop was wedded to the Church, and 


the other was an Enſign of Honour always carried before him, 
and was a Token of that Support which they ought ro contri- 
tute to the Government, or rather, that he was now become a 
Shepherd of the Flock of Chrift, Hildebrand, who was Pope 
in the Reign of the Conqueror, was the Firſt who oppos'd this 
Way of making Biſhops here; and for that Purpoſe he call'd a 
Council of 110 Biſhops, and excommunicated the Emperor 
H. 4. and all Prelates who received Inveſtiture at his Hands, or 
by any Layman, Per traditionem annuli & haculi. 

But no: withſtanding that Excommunication, Lanfrank was 
made Archbiſhop of Canterbury at the ſame Time, and by the 
ſame Means, as Malmsbzry tells us: Tho' the Saxon Annals in 
Bennet College Library are, that he was choſen by the Senior 
Monks of that Church, together with the Clergy and Laity of 
England in the King's great Council; and fo was + Anſelme, his 
immediate Succeſſor, who did not ſcruple to accept the Biſhop» 
rick by the Delivery of the Ring and Paſtoral Staff at the Hands 
of William Nufus; and this was the Man who afterwards con- 
reſted the Matter with H. 1. in a moſt extraordinary Manner 


— 
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for that King being forbidden by the Pope to inveſt Biſhops, as 
his Predeceſſors had done, by the Delivery of the Ring and Staff; 
and he not regarding that Prohibition, but inſiſting on his Pre- 
rogative, the Archbiſhop refus d to conſecrate thoſe Biſhops 
whom the King had appointed; at which he was ſo much in- 
cenſed, that he commanded the Archbiſhop to obey the ancient 
2 of the Kings, his Predeceffors, or to quit the King- 
om. 

The Conteſt grew ſo high, that the Pope interpoſed and 
ſent two Biſhops to acquaint the King, that he would connive 
at this Matter ſo long as he ated the Part of a good Prince in 
other Offices. 

Thereupon the King commanded the 2 to do Ho- 
mage, and to conſecrate thoſe Biſhops whom he had made; but 
this being only a feigned Meſſage, and the Archbiſhop having 
a Letter to the contrary, he refuſed to obey the King. 

Art laſt, after ſeveral Heats, the King yielded the Point of 
Inveſtiture, reſerving only the Ceremony of Homage of the 
Biſhops in reſpe& of their Temporalties, to which Anſelme 
conſented, ſo as it was done before their Conſecration; and 
*hen the Archbiſhop conſecrated thoſe Biſhops whom the King 
had choſen, with the Conſent of Axſelme and the chief Men of 
the Kingdom, and promis'd, that no Perſon elected to be a 
Prelate ſhould be refus'd Conſecration, becauſe of the Homage 
he had done to the King. 

Bur yet that very King, after the Death of Anſelme, reaſ- 
ſum'd his ancient Prerogative, and inveſted the very next 
Archbiſhop, who ſucceeded him, with a Ring and a Paſtoral 
Staff, as Matthew Paris tells us; but it muſt be a Miſtake, be- 
cauſe the King had but very lately given up that Right: And 
*ris certain that Ralph, who ſucceeded Anſelme, was choſen by 
wo (King, with the Conſent of the Biſhops and chief Men of 
lard. | 

— this Time the Popes endeavoured to gain Elections of 
Biſhops to themſelves; and firſt they excluded the Laity, then 
the Suffragan Biſhops, and at laſt the King himſelf; but I think 
they began without him firſt: For upon the Death of Hubers, 
Archbiſhop of Canterbury, the Funior Monks of that Place choſe 
Reginald, their Superior, without the King's Knowledge, and 
ſent him privately to Rome with 12 Monks to attend him, in 
order to be confirm'd there. 

But for ſome imprudent Behaviour in his Journey, thoſe 
Monks who choſe him were very much offended, and thereup- 
on they deſir d Leave of the King to chuſe another; the King 
granted their Requeſt, bur intimated that they ſhould chuſe 
Fohn Grey, then Biſhop of Norwich, which was accordingly 
done; and the King ſent the like Number of Monks to the 
Pope, to procure his Confirmation of the laſt Election. 
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At the ſame Time the Suffragan Biſhops of that Province 
ſent their Proxies to Rome, on purpoſe to oppoſe the Confir- 
mation of the Biſhop of Norwich, becauſe the Monks had cho» 
ſen him to be Archbiſhop without their Knowledge ; and there- 
upon the Pope adjudg'd both the ſaid EleGions to be void and 
uncanonical, and perſuaded the Monks of Canterbury, who were 
then at Rome, to chuſe Stephen Langhton, alledging, that tho” the 
Conſent of the King might be neceflary at home, yer it was not 
to be Ged there, ſo they choſe him Archbiſhop. 

But the King was ſo very angry at their Choice, that he 
charged all the Monks of Canterbury with Treaſon, and ſent 
ſome Officers thither to command them to depart the King- 
dom, which if they refus'd, then to burn their — over 
their Heads; but they left their Cell, and the King confiſca- 
ted all their Goods. 

After various Contentions between King Fobn and the Pope; 
he at laſt, Anno 1215, granted by his Charter, that all Cathe- 
dral Churches ſhould be free in the Election of Prelates, and 
that he would not hinder them ro chuſe a new Paſtor upon any 
Vacancy ; provided that they would firſt ask Leave of him and 
his Heirs to proceed to ſuch Election. | 

But ſome of the Hiſtorians of that Age do not mention any 
ſuch Proviſo in that Charter; but the contrary (viz.) that he 
granted them the Freedom of EleCtions, without any Letter of 
Nomination or Recommendation of ſuch Perſons as they were 
to chuſe: And this I rather believe to be the Truth, becauſe 
his Kingdom was then under an Interdict, and the King him- 
ſelf was excommunicated, becauſe he would not acknowledge 
Stephen Langhton to be Archbiſhop ; and ſeveral other Calami- 
ties befell the Kingdom, fo that he was fore d to comply to the 
Legate : From this Time the Suffrages of the Provincial Bi- 
ſhops were loſt in England, and the Right of Election deelar'd 
by the Pope to be in the Dean and Chapter only; which in 
thoſe Days were Monks, who were ſo entirely in the Service of 
the Pope, that he vacated their Elections at his Pleaſure, eſpe- 
cially when he had a Mind to prefer one of his own Favourites; 
fo that the Election of the Chapter was of little Uſe, and the 
ancient Prerogative of Nominating to Biſhopricks, was never 
afterwards fully reſtor d till the Reign of H. 8. | ; 

Tis true, this occafion'd frequent Conteſts between our Kings 
and Popes, but till the Crown did juſtly claim an Authority 
over all Spiritual Things and Perſons; and when Kings were 
willing to oblige any Pope in this Matter, they would recom- 
mend a Perſon to the yacant See; and the Perſon thus recom- 
mended had his Bulls diſpatch'd at Rome, and, by « particular 
Warrant from the Pope, was conſecrated and inveſted with 
the Spiritualities of the See. 

And even when the Supremacy of the Pope was moſt exalted 


bere, the Kings of England were never totally deveſted of this 
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ancient (e) Prerogative ; for upon the Vacancy of a Bi{boprick 
there iſſued a Writ out of che Rs ro fins the — 
ties in the King's Hands; and before the new elected Biſhop 
could be reſtor d to them, he was to appear before the King, ei- 
ther in Perſon or by Proxy, and renounce every Thing in thoſe 
Bulls which might be prejudicial to the Crown, or contrary to 
our Laws; and having taken an Oath of Fealty and Allegiance, 
there iſſu'd forth another Writ, reciting that all this was done, 
and by that Writ the Temporalties were to be reſtor'd. So. 
that upon the whole Matter this Prerogative 1s not only efta- 
bliſh'd by Uſage and Cuſtom, which in all other Caſes gives a 
Right; but *tis founded on the Civil Law, and is agreeable to 
common Right and Juſtice; for ſeveral Cathedrals have been 
built and endow'd by our Kings, and therefore tis but juſt that 
they ſhould be Patrons of their own Foundations. 

The Popes indeed would often conteſt this Prerogative, 
which made ſome Kings grant this Privilege to Deans and 
Chaprers, that they might ele& their Biſhop; but it was re- 
ſtrain'd with this Condition: Firſt, To demand Leave of the 
King to chuſe, and after the Election to have his Royal Aſent: 
This appears by the Statute made againſt Proviſors, Anno 
25 Ed. 3. where the King's Right to nominate Biſhops is recog- 
nized, and the Inconveniencies which did enſue the Pope's Pro- 
viſions are ſer forth. 

But almoſt z00 Years before that Time, viz. Anno 10 H. 2. 
there was a ſolemn Recognition made of the Prerogatives of 
that King and his Anceſtors, by the Conſtitutions of Clarendon ; 
and amongſt the reſt it was decreed, That upon the Vacancy of 
a Biſhoprick, the King ſhould ſend for the chief Perſons of the 
Church; and the Election of another ſhould be made in the 
King's Chapel with his Aſſent, and by the Advice of ſuch Per- 
ſons whom he ſhall call for that Purpoſe : This was openly read 
in the Preſence of all the Biſhops, who conſented to it, and ſo 
did Archbiſhop Beckett himſelf, tho' unwillingly, for which he 
afterwards did Penance, and the Pope condemn'd this Prero- 

ative. 

1 Ar laſt, in the 25th Year of H. 8. cap. 26. the Parliament 
paſs d an Act, that Biſhops ſhould not be any more preſented to 
the Pope, or ſue out Bulls from Rome; but upon the Vacancy 
of any Sce, the Perſon ſhould be preſented to the Archbiſhop ; 
and likewiſe if an Archbiſhoprick ſhould be vacant, the Suc- 
ceſſor ſhould be preſented to an Archbiſhop in the King's Do- 
minions, or to Four other Biſhops whom the King ſhould a 

point; that upon ſuch Vacancy the Dean and Chapter ſhould 


certify it to the King in Chancery, and pray that they may pro- 
eeed to a New Election. | 
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Thereupon the King — a Licenſe to them under the 
Great Scal, to ele&t the Perſon, whom by his Letters Miſſive 
He hath appointed ; and they are to chuſe no other. 

Within 26 Days after the Receipt of this Licenſe, they are 
to procced to Election, which is done after this Manner: 

The Dean and Chapter having made their Election, muſt cer- 
tify it under their common Seal to the King, and to the Arch- 
biſhop of the Province, and to the Biſhop elected; then the 
King gives his Royal Aſſent, under the Great Seal, dire ed 
to the Archbiſhop, commanding ham to confirm and conſecrate 
the Biſhop thus elected. 

The Archbiſhop ſubſcribes it thus, (viz.) Fiat Confirmatio, 
and grants a Commiſhon to his Vicar-General, ro perform all 
Acts requiſite to that Purpoſe. 

Thereupon the Vicar- General iſſues forth a Citation to ſum- 
mon all Perſons, who oppoſe this Election, to appear, &c. which 
Citation is afhx'd by an Officer of the Arches, on the Door of 
Bow-Charch, and he makes three Proclamations there for the 
Oppolers, Sc. to appear. 

After this the ſame Officer certifies, what he hath done to 
the Vicar- General; and no Perſon appearing, c. at the Time 
and Place appointed, The Proctor for the Dean and Chapter 
| exhibits the Royal Aſſent, and the Commiſſion of the Arch- 
biſhop directed to his Vicar-General, which are both read, and 
then accepted by him. | 

Afterwards the Proctor exhibits his Proxy from the Dean and 
Chapter, and preſents the new ele&ed Biſhop to the Vicar-Ge- 
neral, returns the Citation, and defires that three Proclama- 
tions may be made for the Oppoſers to appear; which being 
done, and none appearing, he deſires that they may proceed to 
Confirmation, In pœnam contumacie; and this is ſubſcrib'd by 
my icar-General in a Schedule, and decreed by him accord- 
ingly. 

hen the Proctor exhibits a ſummary Petition, ſetting forth 
the whole Proceſs of Election; in which tis defir'd, that a 
certain Time may be aſſign'd to him to prove it, and this is 
likewiſe decreed by the Vicar-General. 3 

Then he exhibits the Aſſent of the King and Archbiſhop 
once more, and that Certificate which he return'd to the Vicar- 
General, and of the affixing the Ciration on the Door of Bow- 
Church, and defires a Time may be appointed for the Final Sen- 
rence, which is alſo decreed. 

Then Three Proclamations are again made for the Oppoſers 
to appear, but none coming they are pronoune'd Contumaces ; 
and tis then decreed to proceed to Sentence, and this is in ano- 
ther Schedule read and ſubſcrib'd by the Vicar-General. | 

Then the Biſhop Ele& takes the Oaths of Supremacy, Cano- 
nical Obedience, and againſt Simony, and then the Dean of 
the Arches reads and ſubſcribes the Sentence. 
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The Dean and Chapter are to n_ this Election in 12 Days 
after the Delivery of the Letters Miſſive, or they incur a Pre- 
munire. 

And if they refuſe to ele&, then the King may nominate 
the Perſon by her Letters Patent. 

So that to the making a Biſhop theſe Things are requiſite 
viz. Election, Confirmation, Conſecration and Inveſtiture ; of 
all which I ſhall treat in their reſpective Places. 

Upon Election the Perſon is only a Biſhop In Nomine, and 
not In re, for he hath no Power of Juriſdiction before Conſe- 
cration. 

In the Time of the Saxors all Biſhops and Abbots ſate in 
State Councils, by reaſon of their Office, as they were Spiri- 
tual Perſons, and not upon Account of any Tenures ; but after 
the Conqueſt the Abbors ſat there by Virtue of their Tenures, 
and the Biſhops in a double Capacity, as Biſhops, and likewiſe 
as () Barons by Tenure: And this appears, Anno 11 H. 2. 
when Archbiſhop Beckett was condemn'd in Parliament, for 
there was a Diſpute who ſhould pronounce the Sentence, ei- 
ther a Biſhop, or a Temporal Lord; thoſe who would have a 
Biſhop do it, alledg'd that they were Eccleſiaſtical Perſons, 
and that it was one of their own Order who was condemn'd, 
and ſo inſiſted that one of them ought to do it; but the Biſhop 
replied, that this was not a Spiritual but a Secular judgment; 
and that they did not fit there merely as Biſhops, but as (g) Ba- 
rons ; and told the Houſe of Peers, Nos Barones vos Barones pa- 
res hic ſumus. 

And in the Year before, viz. Anno 10 H. 2. it was declar'd 
by the Conſtitutions of Clarendon, that Biſhops, and all other 
Perſons who hold of the King In Cajite, have their Poſſeſſions 
of him Sicut Baroniam, & ſicut cateri Barones debent intereſſe judi- 
ciis Curie Regis, c. | 

And they ought to fit there likewiſe as Biſhops ; that is, not 
as mere Spiritual Perſons, veſted with a Power only to Ordain 
and Confirm, Sc. but as they are the (b) Governors of the 
Church; and *tis for this Reaſon, that in the Vacancy of a Bi- 
ſhoprick, the Guardian of the Spiritualties is ſummon'd to the 
Parliamene in the Room of the Biſhop; and the Five New Bi- 

ops of Briftol, Chefter, Glouceſter, Oxford and Peterborough, 
which were — by H 3. ans Raw. and yer they fit 
there as Biſhops of thoſe Sees by the King's Writ. 

His Peerage.] A Biſhop being thus made, I ſhall in the next 
Place conſider him as a Peer of the Realm. 

The chiefeft Obje&ion againſt his Peerage is this, viz. By 

the Common Law all Trials in Capital Cauſes ought to be Pey 
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payes : Now, if a Biſhop ſhould be tried for a Capital Offence, 
it muſt be by a Jury of Commoners, and therefore they ſay he 
is a Commoner and no Peer. 

In anſwer to this I take it to be a very weak Argument, that 
becauſe Biſhops have been tried by Commoners out of Parlia- 
ment, therefore they have no Right of Pecrage in Parliament; 
for the Difference betwcen them and the Temporal Lords, in 
reſpe& of their Trials, may be thus, viz. The Temporal Lords 
are Peers by Deſcent, but the Biſhops are Peers by Tenure ; 
they have not their Peerage by Inheritance, as the Temporal 
Lords have; but ſtill they are Peers in Parliament, and have a 
Right to Sit and Vote there as Biſhops and Barons; and there- 
fore the different Titles which they have to their Peerage, 
might at firſt occaſion this Difference in their Trials. 

Beſides, Biſhops were not always tried by Commoners ; for 

Anno 15 Ed. 3. Fobn * Archbiſhop of Canterbury, was 
tried in Parliament, and ſo was Archbiſhop Arundell, Anno 
21 R. 2. without any Impeachment by the Commons. 
And here I cannot but take Notice of the Nine Reaſons, 
which, in the Year 1641, were ſent with a Bill from the Com- 
mons to the Lords, againſt the Voting of Biſhops in Parlia- 
ment; and the rather, becauſe I do not find them mention'd 
by the Noble Hiſtorian who oppoſed the Bill, which afterwards 
paſs'd both Houſes. | 

1. The firſt was, Becauſe it was a great Hinderance to the 
Exerciſe of their Miniſterial Function; and yet they are allow- 
ed in all Reform'd Churches to attend General Councils, Sy- 
nods, Convocations, Sc. which is certainly a greater Hinde- 
rance to them than a ſhort Attendance in Parliament. 

"Tis not ſuch an Hinderance as the Apoſtles put upon them- 
ſelves, without any manner of Neceſſity, for they work'd for a 
Livelihood, becauſe they would not be burthenſome to others. 

2. The ſecond Reaſon was, becauſe they vow and undertake 
at their Ordination, when they enter into Holy Orders, they 
will give themſelves wholly to that Vocation. 

But this is a miſtaken Reaſon, for they make no ſuch Vow; 
'tis true, the Biſhop exhorts them at that Time to give them- 
ſelves wholly to it in a Moral, and not in a Mathematical 
Senſe, which will admit of no Latitude; for otherwiſe it would 
be a Fault for them to take any juſt and neceſſary Care to pro- 
vide for their own Houſhold. 

3. The third Reaſon was, becauſe they are forbidden by Ca- 
nons and Councils to meddle in Secular Affairs. 

But ſuch Canons and Councils were never received here; for 
by the Common Law they have an undoubted Right to fit and 


vote in Parliament, and tis the King's Prerogative to ſummon 
them thither. 


4. Be 
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4 Becanſe the 24 Biſhops have a Dependance the Arch- 
biſhops, by reaſon of their Canonical — 5 them. 

This is likewiſe a Miſtake, for they have no Dependance on 
them, nor owe Obedience to them, but in Caſes of Appeal and 
Viſitation: They are Pares in Parliament; and 'tis a known 
Rule, that Par in parem non habet imperium. 

5. Becauſe Biſhops have only Eſtates fac their Lives, and 
therefore are not fit to have a Legiſlative Power over the Ho- 
nours, Inheritances, Perſons, and Liberties of others. 

If this ſhould paſs for a Reaſon, it might likewiſe be extend- 
ed to the Knights, Citizens, and Burgeſſes, who are choſen for 
ene Parliament only, and do not fit there during their Lives. 

Beſides, the Biſhops are not for their Lives only, but for their 
Succeſſors alſo in the Honours and Lands which belong to the 
Church ; and there are Inftances of Temporal Peers for Life, as 
the Earl of Surrey was, and that for the Life of his Father ; 
and yet this was never objeded againſt his voting there. 

6. Becauſe of the Dependancy and Expe&ancy which Biſhops 
bave to be tranſlated to Places of greater Profit. 

If this is a Reaſon, it doth not reach the Archbiſhops, becauſe 
they cannot be tranſlated to Places of greater Prot; bur it 
reacheth all Biſhops, by falſly ſuppoſing them to vote in Parlia- 
ment, not according to their Conſciences, but in hopes of being 
preferred; and tis a baſe and unmannerly Reflection on Prin- 
ces, that they ſhould be thought to promote Perſons for ſuch 
Votes. 

7. Becauſe Biſhops had, at that Time, encroach'd on the 
Conſciences and Properties of the Subje&, and that would en- 
courage their Succeffors to do the like; and that all Complaints 
againſt ſuch Encroachments would be ineffectual, becauſe the 
whole Order of Biſhops here would be Judges of ſuch Com- 

jaints. 

This Reaſon cannot extend to thoſe Biſhops who were not 
enilty of ſuch Eneroachments, and certainly there were ſome 
of them innocent as to this Charge ; bur if all had been guilty, 
« Complaint made againſt them could not be ineffectual in Par- 
li nent, for voting as Judges in their own Cauſe, when tis 
zenerally known that they never vote in ſuch Caſes; but if they 
mould, it would have no Effect, if they are juſtly charged, be- 
cauſe they would be out voted by the — 1 there 
being a great Inequality in their Numbers: This appeared very 

lain throughout the Reigns of Ed. 3. R. 2. & H. 4. when the 
biſhops were aſſiſted with double their Number of mitred Abbots 
and Priors, bur could not hinder the making Laws againſt the 
Fneroachments of the Court of Rome; much leſs can they now 
hinder the Redreſſing of any ſuppos'd Exorbitances of Eceleſi- 
aſtical Power, when they ha ve no ſuch Aſſiſtance, and by Con- 
ſequence where there is a greater Inequality of Votes between 

them and the Iemporal Lords. 
4 8. Pe- 
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8. Becauſe tis the Intereſt of the whole Number of Biſhops 
to maintain their Juriſdiftion, and it was then found grievous 
to the three Kingdoms; that Scotland had aboliſhed Epiſco- 
bach and that Multitudes in England and Ireland had petition d 

alnſit it. g 
"Sd tis probable greater Numbers would have petition'd for 
it; but this Reaſon ſhews what was principally intended at that 
Time by all the reſt, not againſt the Voting of Biſhops in the 
Houſe, but againſt Epiſcopacy it ſelf, which afterwards, thro” 
the Iniquity of the Times, ſucceeded. 

9. The laſt Reaſon was, becauſe the Biſhops are Lords in Par- 
liament, which makes a great Diſtance berween them and the 
reſt of the inferior Clergy, which occaſions Pride in the one, 
Diſcontent in the other, and Diſquiet in the whole Church. 

This is an Argument (if I may call ir ſo) deduc'd from moral 
Philoſophy, which affords no Demonſtrations ; for certainly all 
are not proud who fit in Parliament, neither are all diſcon- 
tented who are out of it; and 'tis as certain, that the wiſeſt of 
the Clergy are very well ſatisfied, that ſome of their Profeſſion 
are advanc'd , to thoſe Honours and Places in the Government, 
wherein they may be capable, upon all Occaſions, of doing good 
Offices to them, and to this whole Church. 

But ſince this Bill did afterwards paſs both Houſes, and had 
likewiſe the Royal Aſſent, it may not be improper here to give 
the Reader a ſhort Account of it. 

This Bill was the firſt Deſign againſt the Church, and was 
receiv'd in the Houſe with a viſible Approbation, and ſome of 
the popular Peers, at that Time lik'd it very well, becauſe it 
was to deprive the Houſe of thoſe Perſons who were molt in the 
King's Intereſt; but the moſt plauſible Reaſon was, that they 
ought not to fit there, becauſe it was inconſiſtent with their Ec- 
cleſiaſtical FunQion to intermeddle with Temporal Affairs, and 
being remoy'd from the Parliament, they might have fewer Di- 
verſions from their Spiritual Charges. 

The Bill paſſed the Commons, but being ſent up to the Peers 
it was not ſo much as committed, but rejected at the ſecond 
Reading. 

This exaſperated the Party which was violent againſt them, 
inſomuch that a Bill was brought ſoon into the Houſe to extir- 
pate Biſhops, Deans, and Chapters, with all Chancellors, Offi- 
cials, end their Officers; it was read but once, and then laid 
aſide; but nor long after it was reviv'd and read a ſecond Time, 
and committed to a Committee of the whole Houſe ; but it was 
drop'd ; for the leading Men in each Houſe, were not yet de- 
rermin'd to change the whole Frame and Conſtitution of the 


So whatever Malice they might have againſt ſome par- 
ticular Men of that Order. 


However, the firſt Bill againſt their Voting in the Houſe of 
Peers, and for diſabling them to exerciſe any Temporal Office, 


being 
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being rejected as above-mention'd, was, contrary to the Courſe 
of Parliaments, preſented again in the ſame Seſſions, and paſs'd 
the Houſe of Commons; but it depended a long Time 1n the 
Houſe of Peers, who plainly ſaw that their Juriſdiction was 
invaded by this Bill; but the Virulency of the People was en- 
creas'd againſt the Biſhops, occaſion'd chiefly by the Sermons, 
which in mof Churches were ſo many Invectives againſt the 
whole Order, inſomuch that both Houſes having, not long be- 
fore, taken a Proteſtation ro defend the true reform'd Religion, 
expreſs d in the Doctrine of the Church of England, againſt all 
Popery and Popiſh Innovators ; that is, to defend the publick 
Dottrine profeis'd in the Church, fo far as tis oppolite to Po- 
pery and Popiſh Innovators : A Sermon was preached at Weſ- 
minſter, by the famous Mr. Burton, and ſoon after printed un- 
der the Title of the Proteſtation broteſted; wherein it was impu- 
dently aſſerted, that by the Proteſtation all Men were oblig'd 
to remove the Biſhops and Common Prayer out of the Church ; 
fo that by the one he muſt mean Papiſts, and by the other Po- 
piſh Innovation. 

And what was more ridiculous, a Petition was publiſh'd in 
the Name of the London Apprentices, and probably ſome of them 
had ſerv'd but a very little while; and this was directed to the 
King, attributing the Loſs of Trade to the Papiſts and Prelates 
(which in thoſe Times were uſually coupled together to make 
them more infamous) that they ſtood engag'd to defend the 
King, and the Rights and Liberties of Parliaments againſt Pa- 
piſts and Popiſh Innovators, ſuch as Archbiſhops, Biſhops, and 
their Dependants appear'd to be: Then they deſired the King 
ro take Notice, that notwithſtanding the Endeavours of the 
Houſe of Commons to ſubdue Popery and Popiſh Innovators, 
it was yet ineffectual, neither were the Prelates remov'd ; and 
therefore they deſir'd that the Laws may be put in Execution 

inſt Prieſts and Jeſuits, and that Prelacy might be rooted 
out, that ſo the Reformation might be carried on, and that 
Freedom of Trade might paſs more chearfully. 


This Petition was printed and ſeatter'd about the City, which 


ſo much incens'd the Mob, that the Clamour in the Streets was, 
Io Biſhops, No Biſhops, who all withdrew their Attendance from 
the Houſe. 

After this they got a Petition from Perſons of a meaner De- 
gree than Apprentices, from the pooreſt and very Dregs of the 
People; and this was directed to the Houſe of Commons, where- 
in thoſe poor Wretches were made to complain of the approach- 
ing Stories of their Ruin, chiefly accafion'd (as they were made 
to ſay) by the Prevalency of Biſhops, and their Miſeries were 
inſupportable, and that they could not tell where to get Bread 
for their Families; fo that unleſs ſome ſpeedy Remedy was 
taken, they could not reſt in Quietneſs, but mult be forc'd to 
lay hold on the next Remedy, to remove the Diſturbers of their 
Peace. | This 
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This and ſome other contriv'd Petitions of the like Nature, 
occaſion'd the paſſing this Bill, which was ſoftened with the 
Title of, 4 Bill for taking away all Temporat Furiſdiction frore 
thoſe in Holy Orders; to which the King was preſs'd to give his 
Royal Aſſent by theſe Reaſons : 

1. The Grievances which his People ſuffered by Biſhops ex- 
ercifing Temporal Juriſdiction, and their making a Party in the 
Houſe of Peers, would by this Means be removed. 

2. An univerſal Satisfaction of all Sorts of Perſons would a 

r in the happy ConjunGion and Unanimity in both Houſes, 
if Biſhops were abſent. 

3. The paſſing the Bill would be a Pledge of his Majeſty's 

racious Aſſent to the future Remedies of thoſe Evils which had 

en preſented ro ham. 

But theſe Reaſons did not ſo much prevail on him as the Im- 

rtunity of the Queen; tho' thoſe of the greateſt Truſt about 

im inſiſted, that the — the Bill was the only Means to 

reſerve the Church, becauſe thoſe Perſons, who were power- 

Ily combin'd in this Particular, would be fo well ſatistied in 

aſſing it, that they would no farther Attempt an Alteration ; 
| if they were crofs'd in this Matter, tis probable they would 
endeavour, with all the Malice and Violence imaginable, the 
utter Extirpation of the whole Order. 

Theſe Arguments, and the Perſuaſion of the Queen, prevail'd 
on oe ng againſt his poſitive Reſolution to give his Aſſent ra 
the Bill. 

Whether they are the Third Eſtate.] I ſhall in the next Place 
conſider them, as they make the Third Eftate of Parliament ; 
and in doing this I muſt admit, that if they ſit there by reaſon 
of their Baronies only, then they would be incladed with the 
Temporal Lords, and both repreſent but one Eſtate. 

"Tis true, when they fit in a Fudicial Capacity, as Members 
of the Houſe of Peers, then they fit as Temporal Barons, and 
in that Capacity they vote; but when they fit in the Legiſla- 
tive Way, as in paſſing of Bills of Attainder, then they repreſent 
a Third Eſtate. 

And this appears by what I have mention'd before, viz. That 
during their Vacancy, Sc. Writs have been directed to the 
Guardians of the Spiritualities to attend in Parliament ; now thote 
Guardians could not fit there, by reaſon of their Temporalities, 
for they had none, becauſe thoſe were in the Hands of the King, 
from which tis evident, that Biſhops do fit there as Spirituat 
Perſons ; for otherwiſe, why ſhould thoſe Guardians of the Spi- 
ritualities be ſummon'd thither in the Vacancy of a Sce ? 

Bur the Writ of Summons it ſelf 1s a farther Proof, that rhe 
Intereſt they have in Parliament is not per Baroriam only, for 
that Writ diſtinguiſhes berween them and the Temporal Ba- 
rons ; the one being ſummon d to appear In fide & 4 lect ione, the 
other In fide & ligeant/a quibus nebis Tenemini. 4 
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"Tis true, Arm 50 Ed. 3. in the Writs of Sammons to Par- 
liament, by the Clauſe Premunientes, nc. the Biſhops were to 
ſummon their Clergy to appear, Per Procuratores ad conſentien- 
dum; but theſe Words do not exclude them from being part De 
Communi Con.ilio Regni, they ſignify that they were to give their 
Conſent according to the Uſage of thoſe Times. 

Bur many Years before that, viz. Anno 23 Ed. 1. the Clauſe 
was Ad traci and. faciend. EP ordinandum ; and much about the 
ſame Time the Writs for chuſing Knights of the Shire were 
Ad faciend. tunc quod de communi concilio ordinabitur : And can 
it be inferred from hence that they have no Votes in Parlia- 
ment ? 

Anno 26 Ed. 1. it was, Ad conſertiendum ; the next Year it 
was, Ad faciend' ; and in the Year after it was, Ad conſentiendum 
S faciend* ; and fo it continu'd to the 26th of Ed. 3. and hath 
been the general Form ever fince. 

The not rightly diſtinguiſhing between pd) ogg we and Le- 
giſlative Capacity of the Biſhops, might occaſion the Judges, 
(i) Ammo 7 E.8. to affirm, that the King might hold a Parlia- 
ment without the Spiritual Lords; and their Reaſon was, be- 
cauſe the Biſhops ſit in the Houſe of Peers, not as they are Spi- 
ritual, but as they are Temporal Barons, which 1s a Miſtake ; 
for when they fit in the Legiſlative Way, they fit by Virtue of 
their Spiritualities, as repreſenting a Third Eſtate. 

There are ſome who will allow them to be one of the Three 
Eſtates of the Kingdom, but not of the Parliament; bur this is 
what others call a Diſtinction without a Difference; for an Eftate 
of the Kingdom, and an Eſtate of the Parliament are the ſame 
Thing; for by the Conſtitution of our Government, there is no 
Eſtate of the Realm, bur what either in a perſonable or repre- 
ſentative Capacity is an Eftate of Parliament: This appears by 
the Parliament Rol. 1 H. 4. where we find that R. 2. appointed 
two Proctors to declare his Reſignation of the Crown, Coram 
omn bus Statibus Regni ; now the King could not be one, for he 
had rehgn d, and the Word omnibus muſt imply more than two; 
ſo by Conſequence he mutt mean the Lords Spiritual and Tem- 

oral, ard Commons. 

But 1 ſhall not inſiſt upon the old Rolls and Authorities in 
this Matter, of which there are many more, but ſhall inftance 
ſomething nearer our own Time, viz. Anno 1 Eliz. cap. 3. in a 
Parliament then held, the Lords Spiritual and Temporal did 
declare, that they repreſenred the Three Orders or Ranks of 
Men of this Realm ; and this was the Opinion of our learned 
Kirg Fares, viz. That by the ancient fundamental Laws of 
his Kingdom of Scotland, his Subjects there were divided into 
three Eſtates, therefore he was of Opinion, that he did nor 
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make one of theſe Eſtates there; and if not, he could not 
think himſelf one here. 


This was alſo the Opinion of my (&) Lord Coke, where he 
tells us, that the High Court of Parliament conſiſts of the King 
and the Three Eſtates of this Realm. 

It has been objected, that Laws have been made when the 
Biſhops have voluntarily abſented, and likewiſe when they have 
been excluded from Parliaments; which Laws have been re- 


ceived by the Nation, and as valid as when the Biſhops have 
been conſenting. 


I agree that in Conformity to the Canons, they have with- 
drawn themſelves in Caſes of Blood; they have likewiſe ab- 
ſented upon other Occaſions, as particularly Anno 38 Ed. 3. 
when a Law was made againft the Proviſions of the Pope, 16 
Anno 20 H. 3. cap. 9. it was enacted, that the Child born 2 
the Marriage of its Parents ſhould be a Baſtard ; this Act pal- 
ſed without the Lords Spiritual, for they would not conſent, be- 
cauſe it was expreſly _ the Laws of the Church; bur ſtill 
they took Care to preſerve their Rights by Proxies and Prote- 
ſtations, with a Sako jure, when they ſaw it requiſite ; tis true, 
Laws have been made when they were excluded the Houſe ; 
but it doth not follow that it was lawful fo to do; it rather ſhews 
the Authority of an angry King, who obtain'd ſuch Laws againſt 
an undoubred Right, for thus it was: 

Boniface VIII. made a Conſtitution, that the Clerzy ſhould 
pay no Taxes for their Spiritual Benefices without Leave from 
the Pope, and this upon Pain of Excommunication. 

King Ed. 1. Anno the 24th of his Reign, having occaſion for 
Money to carry on the Wars againſt Scotland, called a Parlia- 
ment at S. Edmwndshury, which met on the 3d cf November, and 
the Lay-Members unanimouſly conſented to raiſe Money by 2 
Tax, but the Clergy refus'd to conſent; whereupon the King 
was very angry, but gave them Time to conſider till the 15th 
Day of Fanuary following, to which Day they were adjourn'd 
to meet at London. 

This Day being come the Clergy perſiſted in their Denial; 
the King (as one of our Hiſtorians tells us) was Mutatus in Cru- 
delem, and forbid the Lawyers to plead their Cauſes, for he did 
not think them worthy of his Protection; and therefore he or- 
der'd the Sheriffs to ſeize all their Goods, which could be found 
upon their Temporal Eftates, and to lock the Doors of thei: 
Barns, and encourag'd his Soldiers to affront them in all Places, 
ſo that they could not go about any lawful Buſineſs alone, bur 
to ſecure themſelves were oblig'd ro go in Numbers; and his 
Anger proceeded ſo far, that Excluſo Clero concilium cum ſolts ka- 
ronibus & populo habuit. | 
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This hath been ac'd as « notable Argument, to prov 
that the Biſhops go make a Third Eftate, and particularly 
by Mr. Bag ſbaw, in his reading in the Middle-Temple-Hall a little 
before the Civil Wars; his Queſtion was, Whether an Act of 
Parliament may legally paſs with the Aﬀent of the King and 
his Temporal Lords and Commons, all the Spiritual Lords he- 
ing abſent, or if preſent, wholly diſſenting; and to maintain 
that it might be, he inſtanced that it was done 1n that Parlia- 
ment, Anno 24 Ed. 1. And he tells us, that if the Law ſhould be 
otherwiſe, our Religion would not be confirm'd by Parliament, 
becauſe the Act of Uniformity, Anno 1 Eliz. paſs'd when all the 
Spiritual Lords diſſented; but I believe he was miſtaken in 
their Number, for the learned (7) Biſhop of Sarum mentions, 
that the Archbiſhop of York, the Biſhops of London, Worceſter, 
Ely, Coventry, Cheſter and Carliſle, and the Abbot of Weftminfeer 
only diſſented. 

But certainly that Inſtance in the Reign of Ed. 1. can never 
be a good Precedent, either againſt the Right of Biſhops fitting 
in the Houſe, or for the Validity of Laws made without their 
Conſent ; for it was an extravagant Execution of the Regal 
Power againſt their clear and unconteſted Right, and a plain 
Invaſion of the Liberties of the People, by the Subverſion of 
the very Contlitution it ſelf. 

And admitting that the Act of Uniformity did paſs without 
the Conſent of all the Spiritual Lords, yet it did not paſs Excluſo 
Clero; for when they voluntarily abſent, they always preſerve 
their Right by Proteſtations ; and if they were preſent, and all 
diſſented, the Law is ſtill good, becauſe it was carried by the 
Majority of Votes; and this was Biſhop ( Jewels Opinion 
in his Apology againſt Dr. Harding. 

Def their Juriſdiction in Caſes of Blood.] Before I leave 
them in the Houſe of Peers, it may not be improper to conſider 
their Juriſdiction there in Caſes of Blood. 

In the Primitive Times, Biſhops attended the Cure of Souls, 
and intermeddled in no Secular Affairs, but when they were 
choſen Arbitrators by contending Parties; and this was to re- 
concile thoſe Quarrels which might occaſion Chriſtians to go 
to Law before Infidels. 

When the Empire became Chriſtian, thoſe Determinations, 
which Churchmen made on ſuch charitable Accounts, had a 
Sanction added to them by the Imperial Laws, and particularly 
by Conſtantine, who confirm'd all ſuch Deciſions, and afterwards 
they became of great Authority. 

This encourag'd them to proceed in many other Matters 
which did not concern their Spiritual Office, and therefore 
about 100 Years after the Reign of Conſtantine the Great, they 


(1) B. E. R. 2 Pf. 394. (m) Lib. 6. cap 8. 
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were forbidden by the famous Council of Chalcedon to meddle 
with any Secular Affairs. 

Afterwards, when Churches were endow'd with Lands by 
Emperors and others, the Slaves often paſs'd with the Lands; 
and their former Maſters having a Power over the Lives of ſuch 
Slaves, by Conſequence the Churchmen, to whom they were 

iven, had the like Power, which was ſometimes executed with 
3 and that being an apparent Diminution of their Patri- 
mony, it was agreed that Men ſhould not proceed capitally 
againſt their Slaves: And about 200 Years after the aforeſaid 
Council, it was decreed, in the Eleventh Council of Toledo, 
that Prieſts ſhould not judge in Capital Caſes, which Canon 
was receiv'd in all the Churches of the Weſt. 

But when Charles the Great, and other Princes in the Weſt, 
and particularly the Kings of England, gave the Biſhops Lands 
and Dominions, they oblig'd them, by Virtue of thoſe Dona» 
tions, to attend on their State- Councils, and likewiſe to do other 
Services by Virtue of their Tenures. | 

By theſe Services their ancient Tenure in Libera Eleemoſyna 
was alter d; and King William, call'd the Conqueror, made 
them take their Temporalities in Nature of Baronies, that is, 
they were to hold them of him, In Capite, by certain Duties: 
And this was ſuch a Diminution of their Spiritual Empire, that 
the Popes of that Age, to diſcharge the Biſhops of ſuch Ser- 
vices, and to make them independent on the King, objected 
thoſe Canons which had been made in Caſes of Blood, as a juſt 
Excuſe of their withdrawing in ſuch Caſes ; and therefore, if 
they mult attend, it ſhould not be when Sentence of Life or 
Limb was to be given. 

But Archbiſhop Cranmer, who was a Man of Learning, did 
not take thoſe Canons to be obligatory to him; for being one 
of the Privy Council to King Ed. 6. he ſign'd the Warrant for 
the Execution of Thomas Seymour, Lord High Admiral of Eng- 
land. 

And *tis very probable thoſe Canons were never confirm'd 
by the Papal Authoricy, cither in Synods, or otherwiſe ; but 
being grounded upon a plain Hypocriſy, tis certain they were 
never receiv'd here ſince the Reformation. 

Now the Reaſon which the Canoniſts give, why Biſhops 
ſhould not be preſent in Caſes of Blood, is, becauſe they con- 
tract an Irregularity thereby, Ex defectu lenitatis, and yet they 
allow them to judge Hereticks, and to deliver them over to the 
Civil Power to be executed; and is not this a Judgment in 
Caſe of Blood? And can any Man in his Senſes think, that tis 
ſalved by the Prayer of the Inquiſitors? when the Heretick is 
thus deliver'd to Execution, viz. they pray he may not be hurr, 
either in Wind or Limb, when they know he will certainly be 
executed. 
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For theſe and other ſuperſtitious Whimſies theſe Canons have 
not been receiy'd fince the Reformation, but the Practice hath 
been quite otherwiſe ; for the Archbiſhop of Canterbury was the 
firſt in Commiſſion at the Trial of ary Queen of Scots; and 
in the Reign of King Charles I. there were ten Biſhops, with 
other Peers, 2 * to examine the Evidence, upon the Im- 

chment of the Earl of Briftol; and the noble () Hiſtorian 
tells us, it was unreaſonably mov'd in the Houſe of Peers, in 
the Earl of Strafford's Caſe, that the Biſhops might have no 
Vote in paſſing that Act of Attainder; and that Williams, who 
was then Archbiſhop of York, without conſulting any of his 
Brethren, declar'd his Opinion, that they ought not to be pre- 
ſent, and offer'd not only in his own Name, but in the Name 
of the reſt of the Biſhops to withdraw; by which he berray'd 
a fundamental Right of the whole Order, to the great Prejudice 
of the King, and to the deſtroying that noble Perſon who could 
not otherwiſe have ſuffer d. 

De their Juriſdiction over the Clergy.] About the Beginning 
of the Reign of Car. 1. there was a very great Diſpute here 
berween the Jeſuits and other Catholicks, concerning Epiſco- 

al juriſdiction; which was occaſion'd by one Richard Smith, 
Bitkop of Calcedon, who came into this Nation veſted with the 
Power of an Ordinary over all the Catholicks here, and who 
endeavour d to extend that Power over the Jeſuirs and other 
Regulars throughout this Kingdom; but he was oppos'd. by 
them upon the Account of their pretended Privileges, by Vir- 
rue whereof they refus'd his; rather becauſe the Charities 
which were formerly receiv'd by thoſe Catholicks, were now 
applied towards the Support of the Character and Dignity of 
that Prelate, inſomuch that they form'd a very ſtrong Party 
againſt him, and made him retire into France. 

His Retreat was follow'd with a Paper War, in which 
Dr. Xelliſon, Profeſſor at Doway, lead the Van, who wrote in 
Defence of the Authority of that Biſhop; he was anſwer'd by a 
Provincial of the Jeſuirs : And ſeveral other Books being wrote 
on each Side, the Diſpute was carry'd ſo far, that it was made 
a Queſtion, Whether the Epiſcopal Order was neceſſary to the 
being of a particular Church ? Whether that Order was of 
Divine Right ? Whether the People might be confirm'd with- 
out Biſhops? Whether their Order was more Perfect than the 


Monaftical ? And laſtly, Whether the Regulars were under the 
Juriſdiction of Biſhops or nor ? 

But certainly 'tis very reaſonable that not only the Regulars, 
when they were here, but all the Secular Clergy ſhould be ſub- 
je& to ſuch JuriſdiQion ; for ſince Presbyters in the Church of 


God are ſubje& to failing, and becauſe Faction and Schiſms 


"IR 
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may ariſe inter pares, where there is no Power; therefore to 
avoid this Miſchief, there is a Neceſſity of a ſuperior Order of 
Mien to inſpeQt and govern, to viſit and reform any Diſorders ; 
and thoſe are the Biſhops, 

When firſt they were eſtabliſh'd here, they were to ſee that 
Churches might be built in their Dioceſes, and to rake Care to 
fll them with Perſons well qualify'd for the Miniſtry ; and a 
Clergyman was neither to be admitted to a new Bencfice, nor 
” leave an old one, without the Leave and Conſent of his Ei- 

op. 

They had Authority not only from Canons, but from the 
ancient Eceleſiaſtical Laws, which have not their Force from 
any Conſtitution of the Pope (for many of thoſe Decrees were 
never receiv'd here) but from the Cuſtom and Practice of the 
Church in all Ages, ever ſince Chriſtianity was eſtabliſh'd here. 

Examins tion.] By theſe Laws they have Power to judze of 
the Ability of the Clerk preſented to them; for the Biſhop is an 
( Ecclefaſtical Judge, and not a Miniſter in his examinin 
the Clergy ; formerly he had two Months Time afcer the Pre- 
ſentation, but now, by the (p) Canon, he hath only 28 Days to 
admir or refuſe the Clerk ; which, it he neglect, then the Pre- 
ſentec may have a Remedy againſt him in the Court of Arches, 
or Audience by a Proceſs, call'd Paplex Querela; or he may 
hive a Quare impedit at Common Law, which ts more uſual, 
and then the Biſhop muſt ſhew ſome Reaſon for his Refuſal. 

The chief Thing in the Examination is to know, whether 
the Clerk is capable to diſcharge his Paſtoral Office, * Scientia 
E moribus ; if the Biſhop is not ſatisfied in either, and a Quare 
impedit is brought againſt him, he mutt not plead a general 
Cauſe of Refulal, bur he is ro certify the Particulars; and 
therefore to ſay generally that the Clerk is [nhabilis, or Crimi- 
noſus, is not ſufficient, becauſe a Perſon cannot be Criminal, 
without doing ſome Act which will admit a Trial, either in 
the Spiritual or Temporal Courts, according to its Nature. 

Beſides, in affirmative Pleas, particular Circumſtances are 
requiſite to make the Fact clear; but in the negative Pleas tis 
otherwiſe, 

I ſhall not enlarge on this Matter, becauſe it would be only 
to repeat what the Reader may find in the Title Admiſſion ; 
Bur muſt ay, that when Chriſtianity was firſt cſtabliſh'd here, 
the Biſhops of the reſpective Dioceſes had the immediate Care 
of the Churches, and ſent their Clergy, who at arit liv'd in 
common with them, to ſerve the Cures in ſuch Places as they 
thought convenient, but ſtill within their own Dioceles ; and 
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it was their Care to fee the Revenues of the Church diſpos'd 
to proper Uſes; for thoſe who were maintain'd by thoſe In- 
comes always had it Epiſ.opo diſyenſante ; this was expreſly re- 
quir'd by the Apoſtolical Canons, and by the Councils of Au- 
tioch and Gangra. 

That when thoſe Biſhops ſaw a Neceſſity to fix the Clergy to 
attend that Service in particular Places; and when Lords of 
Manors afterwards builr and endow'd Churches, and by that 
Means oblig'd the Clergy to a particular Attendance within 
certain Limits, which were call'd Pariſhes; tho' they conſented 
that ſuch Lords or Patrons ſhould nominate Clerks to thoſe 
Cnurches, yet it was ſtil] upon Condition that Biſhops might be 
ſarisfy'd in their Qualifications and Abilities to perform the Ser- 
vice, fo that the Biſhops were always Judges of the Fitneſs of 
thoſe Clerks, who were to ſerve the Curcs in their Dioceſes; 
and it was reaſonable it ſhould be ſo, becauſe the Biſhops had 
the Care of the Whole. 

"Tis no Obje & ion to ſay that this Power, which is lodg'd in 
the Biſhop, may turn to the Prejudice of the Patron's Right, 
by making his Preſentation ineffeQtual, if he ſhould not think 
the Clerk qualified; for 'tis a Truſt repoſed in him by the Law, 


and cannot be ſo properly plac'd in any other Perſon, by rea- 


ſon he hath the Care of the whole Dioceſe as aforeſaid. 

"Tis a Truſt allow'd by all Chriſtian Nations where the Right 
of Preſentation is own'd ; and ſome Canonilts, and parricular- 
ly Rebrfſus, have told us, that "tis a damning Sin in a Biſhop 
not to examine a Clerk preſented; and that 'tis his Fault, 
and not the Patrons, if a Man not qualified ſhould obtain a 
Benefice. 

"Tis true, the ſudgment of the Biſhop is not concluſive in 
this Cate, but the Party may appeal to the ſupreme Eceleſiaſti- 
cal Court, and then the Archhiſhop is to judge of his Sufficiency. 

However, the Biſhop is firſt to examine him; "tis expreſly re- 
quir'd by the (4) Canon, which is thus: 

The Biſhop, before he admits any Perſon into Holy Orders, 
ſhall diligently examine him in the Preſence of thoſe Miniſters, 
who ſhall aſſiſt him at the Impoſtion of Hands; and if the ſaid 
Biſhop have any lawful Impediment, he ſhall cauſe the ſaid Mi- 
niſters carefully to examine every ſuch Perſon ſo to be order'd ; 
apy that they who ſhall aſſiſt the Biſhop in Lee, f; and 
aying on of Hands, ſhall be of his Cathedral Church, if they 
may conveniently be had, or three other ſufficient Preachers 
of the ſame Dioceſe; ard if any Biſhop or Suffragan ſhall ad- 
mit any to ſacred Orders, who is not ſo qualified and exami- 


ned, the Archbiſhop of that Province having Notice thereof, 


(4) Can. 35. 4 
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and being aſſiſted therein by ene Biſhop, ſhall ſuſpend the ſaid 
Biſhop or Sutfragan ſo offending, from making either Deacons 
or Prieſts for two Years. 

After ſuch Examination, and nor before, the Way is open 
for Admiſſion, Inſtitution, and Induction. 

"Tis probable that this Canon had ſome reſpect to the (7) Sta- 
rute call'd Arti uli Cleri, by which "tis enatted, That de idonei- 
tate Perſons praſentatæ ad beneficium eccleſiaſticum pertinet Exami- 
natio ad j.dicem ecleſiaſticum, & ita eſt hattenus uſitatum & fiat 
in futurum. 

So that the Biſhop's Power of Examination De idoneitate Per- 
ſone, was not then a new Thing; for that Ac was declarative of 
a Cuſtom heretofore us'd in this Kingdom, by which it appears 
that the Biſhops Right of examining Clerks was Part of the 
Common Law, as well as of the Canons. | 
I ſhall only juſt mention tome other (/) Powers and Privi- 

leges they have, becauſe I have treated more largely of them 
under their reſpective Titles. 

They have Power of accepting or refuſing Reſignations of 
Benefices ; of Admiſſions to Benefices, preſentative or donative ; 
of Deprivation, of Collations by Lapſe, of Inſtirurions, &c. 

2. They have likewiſe a Power of Ordination; and this they 
have as ſoon as they are conſecrated, bur tis not local and 
confin'd to their reſpective Dioceſes, but tis an inherent Power 
where-ever they are ; and therefore the Archbiſhop of Spalato 
might have conferred Orders when he was here. 

3. They have a Power of juriſdiction, tho” not till af:er Con- 
firmation; and this is limited to their reſpective Dioceſes only, 
viz. they may excommunicate and puniſh (?) Offenders there, 
but not elſewhere. 

They pay no Reliefs, becauſe they come into their (4) Bi- 
ſhopricks by Succeſſion, and not as Heirs by Inheritance ; they 
enjoy the ſame Privileges with Temporal Barons, for in real 
Actions they muſt have a Knight return'd of the Jury; they 
have Privilege of Hunting in the King's Foreſts ; and they may 
maintain an Action De ſcandalis magnatum. | 

At Common Law a Biſhop could not make a Leaſe for a lon- 
ger Time than he was Biſhop of that Dioceſe where the Lands 
were; but a Leaſe made by him, and confirm'd by the Chap- 
ter, was good for any Time whatſoever. 

But it was found to be very inconvenient, that a Biſhop 
ſhould have fo little Power alone over the Eſtate of the Church, 
and ſo much when he was join'd with his Chapter ; and there- 
fore, by the Starute 32 H. S. cap. 28. which is commonly call'd 
the Enabling Act, Biſhops had Power to make Leaſcs of Manors, 


(r) Cap. 1. (/) Other Powers and Privileges. (t) Palm. 
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Lands, Tenements, or Hereditaments, for three Lives, or 21 
Years, without any ſuch Confirmation by the Chapter. 

Sir Simon Degg was of Opinion, that becauſe that Statute did 
not extend to Leaſes made of the very Sites and Demeſnes, 
C therefore about 18 Years afterwards, by another Statute, 
it was enated, that Leaſes made other than for 21 Years, or 
three Lives, ſhould be void. 

But there may be another Reaſon aſſign'd for the making the 
Staru'e ; for tho” by the Act 52 H. S. Biſhopsalone were enabled 
to make Leaſes for 21 Years, without Confirmation by the Chap- 
ter; yet that did not take away the Power they both had be- 
fore; for notwithſtanding that Act, the Biſhop and his Chapter 
might make what Eftate they pleas'd of the Lands of the 
Church; but becauſe they ſhould not exceed 21 Years, or 
three Lives, therefore that Act was made. 

The Leaſes to be made by Biſhops, purſuant to the Statute 
32 H. S. muſt have thele Qualifications. 


1. They muſt commence from the making, and not A die datus. 

2. If there is an old Leaſe in Being, it muſt be abſolutely ſur- 

rendred without any manner of Condition, or expire within a 
Year after the making the new Leaſe. 

3. There muſt not be a double Leaſe in Being at the ſame 
Time, viz. one for Years, and another for Lives. 

4. The Leaſe muſt be of Lands, Tenements, or Heredita- 
ments, out of which an annual Rent may be reſerv'd, Ic. 

5. Ic muſt be made of ſuch Lands which have been uſually 
let for the moſt Part of 20 Years before the making the new 
Leaſe. 

6. The yearly Rent reſcry'd muſt be ſuch as hath been nſually 
paid for 20 Years next before the making the new Leaſe. 

7. It muſt not be made without Impeachment of Waſte. 

Of all which I ſhall treat diſtincly. 


1. And Firf, The Leaſe muſt commence from the making, 
and not A die datus, for that excludes the Day on which it was 
made; ſo if a Leaſe of Lands is made for 21 Years, Habendum a 
datu Indenture, when there were four Years of a former Leaſe 
then in Being, tis void upon this Statute ; but "tis good upon 
the Starute 1 Eljz. hereafter mention'd, to bind the Succeſſor, 
if confirm d by the Chapter; for this laſt Statute doth not ſay 
that it ſhall be a Leaſe for 21 Years abſolutely, and to com- 
mence immediately, but it muſt be for 21 Years from the Time 


of the Commencement ; and this is the Reaſon why concurrent 
(x) Leaſes have been held good. | 
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They diſtinguiſh in Caſes of Tithes between a Leaſe for 
Years and for Lives; for if made for three Lives, Habendum 
from Michaelmas next after the Date of the ſaid Leaſe, tis 
void, becauſe Tithes cannot paſs by way of (5) Reverſion, 

where an Eſtate for Life is limited, tho' they may by way of 
Diſcharze or Retainer. 

2. It chere is an old Leaſe in Being, it muſt be abſolutely 
p95" qd or expire within a Year after the making the new 

cal?, 

This muſt be underſtood where the Biſhop makes a new 
Leaſe withont Confirmation by the Dean and Chapter ; bur if 
more than One Year is in Being at the Time of the making 
the (z) new Leaſe, and 'tis confirm'd, ſuch Leaſe is good. 

3- There muſt not be a double Leaſe in Being at one and the 
* Time; that is, a (a) Leaſe for Years, and another for 

e. 

Theſe Leaſes for Lives muſt not be to one for Life, Remain» 
der to another for Life, &c. but the (b) Lives muſt all ware to- 
gether; for if tis otherwiſe the Leaſes are voidable. ; 

Neither can (c) Biſhops make Leaſes for 99 Years, determi- 
nable upon Three Lives; but a Leaſe to one for Three Lives 
12 for tis the ſame in Effect as a Leaſe to Three for their 

ives. 

4. The Leaſe muſt be made of Lands, Tenements, or Here- 
ditaments, out of which an Annual Rent may be receiy'd, and 
not of Things which lie in Granr, as Fairs, Markets, Advow- 
ſons, Tithes, Sc. and therefore Biſhop (4) Jewell having made 
a Leaſe of a Fair in Sherborne, for Three Lives, rendring the 
ancient Rent, which Leaſe was confirm'd by the Dean and 
Chapter; it was held void againſt the Succeſſor, becauſe a Fair 
1s no more than a Franchiſe, out of which a Rent cannot be 
reſerv'd. 

So where the (e) Biſhop of Carliſle made a Leaſe of Tithes, 
for Three Lives; this was likewiſe held void againſt the Suc- 
ceſſor, becauſe he had no Remedy, either by Diftreſs, or an 
Action of Debt for Rent; but if it had been a (f) Leaſe for 
Years of Tithes, an Action of Debt might be brought for the 
Rent, by the Succeſſor, not upon any Privity of the Contract; 
for he is not privy to the Contract of his Predeceſſor, but up- 
on the Privity of Eftate, for he hath the Reverſion; and there- 
fore an Aſſignee of a Term ſhall be charged with the Rent, 
becauſe it atrends the Term. 


(3) Seld. 131. (z) 4 Leon. 78. (a) More 253. 5 Rep. 2. 
(b) Cro. Car. 95. 6 Rep. 37. a. (c) 8 Rep. 70. b. (4) 2 Cro. 
76. (e) Hardres 326. (f) Moor 778. 2 Cro. 173. (g) Raym. 
18, 2 Sand. 303. 
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As to the Word Hereditaments in this Clauſe, it muſt relate 
only to ſuch which are Parcel of the Poſſeſſions of the Biſhop- 
rick thereof ; if an (/) Archdeacon, having a Parſonage appro- 
priated to his N makes a Leaſe of the Glebe for 
50 Years, and rhe Biſhop being Patron, together with the 
Dean and Chapter, confirms it; This is not void againft the 
Succeſſor, becauſe his Confirmation paſſeth no Eſtate ; tis no 
more than his Aſſent to a Leaſe of Parcel of the Poſſeſſions of 
his Archdeaconry, and not of the Biſhoprick. 

5. The Leaſe muſt be of ſuch Lands which have been uſual- 
ly = for the moſt Part of 20 Years before the making the new 
Leaſe. 

As to this Matter; if 20 Acres of Land have been uſually 
ler, and a (i) new Leaſe is made thereof, and of Two Acres 
more which had not been uſually ler, reſerving the uſual Rent 
yearly; This Leaſe is not warranted by the Statute, becauſe 
Part ef the Land was not uſually let; and tho' more Rent was 
rele: e for thoſe Two Acres, yet that will not make the Leaſe 
good, becauſe the Rent iſlueth out of the Whole. | 

Anno 21 Car. . This Cale happen'd, viz. Lands belonging 
to the Archbiſhop of York were let for Three Lives, by Leaſe, 
Dated Arno 1604, and there being one of thoſe Lives ſurvivin 
in the Year 1630, the Archbiſhop (who was then) purchaſe 
the Leaſe, and did not Jet the Land for the Space of 15 Years; 
and the Civil Wars coming on, thoſe Lands were ſequeſtred, 
and no other Leaſe made of them till the Year 1663: The 
Court was divided whether this was a good Leaſe or not; thoſe 
who held it good, inſiſted that it muſt be ſo, becauſe, otherwiſe 
any Biſhop might keep Lands in his Hands for 15 Years, if he 
liv'd fo long, and then ſuch Lands could never afterwards be 
ler. 

But thoſe who held the Leaſe void went upon this Reaſon, 
viz. Thar under the Pretence of (k) ancient Leaſes, all the 
Lands would be demiſed, and none left for Hoſpitality, for 
that was the Reaſon why that Clauſe was inſerred in the Sta- 
tute, viz. That no Lands ſhould be let but what had been let 
for the moſt Part of 2o Years laſt paſt, Sc. for if it had not 
been uſually ler for that Time, how could any Man know what 
was the ancient Rent ? TER. 

It hath been a Queſtion, whether Copyhold Lands are com- 
prehended by the general Word (Lands) in this Statute, be- 
cauſe they being Eſtates at Will, are not properly demiſable ; 
bur it hath been adjudged that ſuch (7) Lands are within the 
Statute. 


() Cro. Eliz. 430. (i) 1 Inſt. 44. b. (k) Sid. 416. 1 Lev. 
212. (1) Moor 759. | | 
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My Lord Coke was of Opinion, that if Lands were in Leaſe 
for 11 Years, next before the making the new Leaſe, tis ſuffi- 
cient, and in ſuch Caſe it Mall be conſtrued that they were 
uſually let: Bur Juſtice Twiſden held otherwiſe; for that the 
Words in the Statute muſt import a more ancient Time of be- 
ing in Leaſe, and () my Lord Chief Juſtice Vaughan agrees 
with him, that by the Words aſually let, ſuch Lands can ne- 
ver be intended which have been let but once; but the Words 
may be taken in two Senſes, the one for the repeated Act of 
Leaſing, the other for the Continuance of the Lands in Leaſe; 
therefore Lands leaſed many Years ſince, tho' but for once, 
may in Propriety of Speech be call'd Lands uſually demiſed, 
that is, they have been in Leaſe, which he tells us is the re- 
ceived Senſe of thoſe Words. | | 

But what was not in Leaſe Twenty Years before the making 
the new Leaſe, cannot be ſaid to be let for the greateſt Part of 
that Time. 

Tho' if Lands had been anciently in Leaſe for Lives, and af- 
terwards kept in the Hands of a Biſhop for 20 Years, before tne 
making the new Leaſe, this ſeems to be a good Leaſe to bind 
the Succeſſor; for the Intent of the Law was not to tie () Bi- 
ſhops ſtrictly to the Words of the Statute, but to preſerve the 
ancient Rent. 


"Tis true, it muſt be once (o) demiſed, otherwiſe it cannot be 
known what was the ancient Rent. | | 
(6.) The Reddendum muſt be of ſo much Rent which hath 
been uſually paid for the Land within 20 Years, as aforeſaid, 

and made payable to the Leſſor and his Succefſors. 

But if in an old Leaſe there is Rent reſerved, and an Heriot; 
and in the new Leaſe the Heriot is omitted, the () Leaſe is good; 
for an Heriot is no more than a Service, tis not an Annual Rent, 
nor depending upon it. 

So likewiſe, if there hath been ſome Variation in former 
Leaſes, yet if in the () new Leaſe the ſame Rent is reſery'd 
which was in the lait, this ſhall be accounted the ancient 
Rent. 

Bur if in the old Leaſe a certain Rent had been reſerv'd, and 
a couple of Capons, and the ſame Rent is reſery'd in the new 
Leaſe made to a Man and his Wife, and the Husband covenant- 
ed to pay the couple of Ca pons: This was held by (r) my Lord 
Hales to be a void Leaſe ; becauſe in the firſt Leaſe the Capons 
were Part of the Rent reſerv'd, but in the laſt there was only 
a Covenant by the Husband to pay them, which would not bind 
the Wife if ſhe ſurviv'd; and therefore that Covenant would 


(m) Vaughan 33, 34. (#) Sid. 416. (e) Cro. Eliz. $75. 
(p) 6 Rep. 38. 2 Cro. 76. 1 Inſt, 44. b. (7) Hardres 526. 
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not amount to a Reſervation, which it would have done if both 
had covenanted. 

Upon the whole Matter, tis plain, That by this Paragraph 
there mult be a certain and determinate Rent expreſs'd in the 
Leaſe; ard therefore when a (s) Biſhop made a Leaſe, rendrin 
to him and his Sueceſſors the uſual and accuſtomed Rent, — | 
_ CY how much, for this Reaſon the Leaſe was held 
void. 

But if a whole Farm is let out in Parcels, which was uſually 
let together, there a full Rent Pro rata makes the Leaſe good, 
becauſe the Sueceſſor hath no Prejudice ; and 'tis not neceſſary 
that the old Rent ſhould be reſery'd out of the whole Land; 
for if tis reſery'd out of leſs Land, the Leaſe is good, for the 
Reaſon abovemention'd, that is, the Succeſſor is not impove- 
riſh d, nor his Revenue diminiſh'd. a 

And as to the Rent Pro rata, a Biſhop may have more of it, 
and better Tenants by Parcels than in Groſs : Tis true, my 
Lord Chief Juſtice (t) Vaughan held, That the old Rent muſt 
be reſcrv'd out of the old Land, for otherwiſe the Biſhop ma 
demiſe leis Land ar the old Rent, and there may not be ſufh- 
cient Diſtreſs to be had on ſuch Land to ſatisfy that Rent. 

Bur dis generally agreed, that the old Rent iſſuing out of 
an old Farm, may be apportioned Pro rata; yet if Part is let 
and Part ur let it may be doubred, 

7. The Leaſe muſt not be made <vithout Impeachment of Waſte ; 
and if (is made to one for Life, Remainder to another for 
Life, and ſo to a Third for the like Eftate ; tho* theſe are 
Three Lives according to the Statute, this Leaſe is void againſt 
the Suceeſſor, becauſe the intermediate Eſtate for Life makes 
the Tenant in Poſſeſſion diſpuniſhable for Waſte. 

Bur notwithſtanding the Biſhops were enabled by the afore- 
ſaid Stature 32 H. 8. to make Leaſes, Sc. for Three Lives, or 
21 Years, withcut Confirmation; yet they were not reſtrain'd by 
the Law (as I have before obſery'd) from that large and anci- 
ent Power which they had before in making long Leaſes, &c. 
evith Confirmation ; and therefore, () Anno 1 Eliz. it was en- 
acted, That ail Eſtates made by Biſhops, of any Lands or other He- 
reditaments, Parcel of the Poſſeſſrons of their Bi ſhopric ks, or united, 
or appertaining to the ſame, to any Perſon or Perſons, other than for 
21 Tear, or Three Lives, from the Time of ſuch Eftate made; and 
whereupon the accuſtom d or yearly Rent, or more, ſhall be reſerv d, 
and payable, during ſuch Term of Tears or Lives, ſball be void. 

Before I ſhall treat particularly on this (x) Starure, I muft 
take Notice that there is a Difference between Leaſes made by 
a Biſhop De facto, and thoſe made by a Biſhop De jure; for in 


* 1 


— — 
„1 
—— At 


(s) Cro. Car. 25. (i) Hardres 326, (2) 1 Eliz. cap. 19. 
(x) 2 Cro. 552. = 
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the firft Caſe, tho' ſuch a Leaſe is confirm'd, it ſhall not bind 
the Sueceſſor, becauſe tis a voluntary Act, which he might 
have omitted without Prejudice; but all Admiſſions and Inſti- 
tutions by a Biſhop De jure are good. 

This Law was made purely for the Benefit cf the Succeſſor, 
ſo that if a Leaſe is made by a Biſhop, and not prejudicial ro 
his Succeſſor, tho' it wants ſome other Circumftances, it ſhall 
not be void; as for Inftance, (y) a Leaſe made by a Biſhop, 
Habendum a die Indenture, rendring the ancient Rent, and con- 
firm'd by the Dean and Chapter, tho' there were Four Years 
of a former Term in Being, yet this is not void, becauſe tis 
no Injury to the Succeflor; tis true, it cannot commence in 
Intereſt preſently, becauſe the former Leaſe was not expir'd ; 
but ir commences by way of Eſtopple, ſo that the Succeſſor 
will be entitled to Two Rents, one in Intereſt and the other by 
Eſtopple. 

Such Leaſe is void upon the Statute 32 H. 8. becauſe there 
is a former Leaſe in Being, but not upon this Statute, as tis 
capable of a Confirmation; and being confirm'd ſhall bind the 
Succeflor. | 

But no Confirmation will make the double Leaſe good, 
where a Leaſe for Lives is made before a Leaſe for Years ex- 
pires, becauſe this (2) Statute is in the Disjunctive, viz. That 
a Leaſe ſhall not be good other than for 21 Years, or Three 
Lives, which ſhews that both cannot be good at one and the 
ſame Time. 

Beſides, the accuſtom'd yearly Rent muſt be paid during the 
(a) Term for Years, or Lives, which cannot be in Caſes of ſuch 
double Leaſes ; for if the Leſſces for Life ſhould enter, the 
Succeflor hath no Remedy againſt rhem for the Rent, either 
by Diſtreſs or Action of Debt, if the Leaſe for Years is not ex- 
pired; and he cannot have an Aſhze, for he never had any 
Seifin, ſo that there is a Poſſibility that the Leſſees for Life 
may for ever be diſcharg'd of the Rent, becauſe they may die 
before the Leaſe expires ; but if they ſuryive, then the Succeſ- 
ſor hath a Remedy for the Arrearages. | 
In the next Place 'tis to be obſery'd, that this is a private 
Act of Parliament, for it concerns Biſhops only, and cannot 
be given in Evidence, but muſt be pleaded. : 

That all Leaſes made by Virtue of this Act muſt have the 
ſame Reſtrictions as requir'd by the Act 32 H. 8. though there 
are ſome Variations between theſe Starures ; as for Inſtance, 
the Statute 32 H. 8. requires, that Biſhops Leaſes ſhould be 
made of Lands uſually let fo the Spa e (f 20 Tears laſt paſt, 
which Clauſe is left out of the Statute 1 Elz. but there are 


2 


( Moor 107. (2) 1 Mod. 204. (a) 5 Rep. 2, 3. 1 And. 


193. Cro. Eliz. 141. 
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Words which amount to it, viz. That the accuſtom'd yearly Rent 
22 5 — which cannot be if the Lands had not been 
uſua et. 

And tho' the Statute 32 H. 8. requires, that the old Leaſe 
ſhould expire or be ſurrendred, within One Year from the 
making the new one, which is not requir'd by („% 1 Eliz. And 
that Statute enacts, That all Eſtates made by Biſhops, of any 
Lands, Parcel of tneir Poflethans, of their Biſhopricks, other 
than in che Manner therein , ſerib'd, ſhall be void, and doth 
not enjoin that the Leaſe ſhaui be of Lands uſually let, or that 
the old Leaſe ſhould expire, &c. yet it muſt be made of ſuch 
Lands, and the old Leaſe muſt be expired or ſurrendred with- 
in a Year, Ec. otherwiſe the new Leaſe is void againſt the Suc- 
ceſſor, unleſs confirm'd by the Dean and Chapter. 

So the Statute 32 H. 8. requires, that the Eſtate ſhould be 
made of Lands, out of which a Rent may be reſerved; and 
therefore a Grant cf the next Avoidance is not good, after the 
making this Scatute, tho* confirm'd by the (c) Chapter, be- 
cauſe there can be no Rent reſerv'd out of it, but it is good 
againſt himſelf; for it was not the Intent of the Law to bind 
the (4) Biſhops in Poſſeſſion, ſo that they could not do any 
Thing to bind themſelves or their Lands, during their own 
Lives; for then they could not Leaſe any Land which had not 
been uſually ler before the making theſe Statutes, but muſt ma- 
nure ſuch Lands by their own (e) Servants ; neither could they 
have any Benchrt of Waſtes, but only to take the Herbage with 
their own Cartle, 

Offices. There are ſome Offices which may be comprehend- 
ed under the Words in this Statute, and aecounted as Parcel of 
the Poſſeſſions of the Biſhoprick, or at leaſt as appertaining to the 
ſame ; and tho' the Biſhop cannot exerciſe ſuch Offices himſelf, 
he hath an Inheritance in the Gift and Diſpoſal thereof, and 
theſe are ſuch which are ancient Offices; the Grants whereof, 
with their (F) ancient Fees, confirm d the Dean and Chapter 
are made good, by the Intention and Equity of this Statute, 
tho* not warranted by the exprets Words. 

Bur tho“ ſuch ancient Grants are allowed for Neceſlity, yet 
they ought not to be accompanied with a new Charge, for that 
would be a Diminution of the Revenue, and impoveriſh the 
Succeſſor; and 'tis agreed on all Hands that this Statute was 
made for his Benefit. 

Therefore where a (g) Biſhop was ſeiſed of a Park, to which 
the Office of a Keeper anciently belong'd, which he granted 


o 


— 


(5) Bridg. 30. () Cro. Eliz. z, 690. (d) 10 Rep. 60. b. 
(e) 1 And. 244. Cro. Eliz. 207. 1 Leon. 205. Cro. Eliz. 609. 
2 Cro. 173. (f) 10 Rep. 62. (g) Bridg. 29. Cro. Car. 47. 
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with the uſual Fee, Nec non cum Paſtura pro duobus Equis in eo- 
dem Parco, tho' this was confirm'd by the Dean and Chapter, 
yet the Court were divided whether it was good againſt the 
Succeſſor; they all agreed that it was void as to the Paſture, 
becauſe it was of a new Thing never granted before; but whe- 
ther that Addition made the other Part of the Grant void 
was the Queſtion ? Upon which, ſome were of Opinion that 
theſe were diftin& Grants, and that one ſhould be good, and 
the other void, againſt the Succeſſor. 

So where the ancient (5) Fee hath been encreas'd in a new 
Grant; ſome Perſons are of Opinion that the Grant of the 
Office it ſelf is good, and likewiſe fo much of the ancient Fee 
which was granted, bur the reſt ſhall be void. 

But in all theſe Grants of (7) Fees it muſt appear in Plead- 
ing, that they are ancient Fees; for tho' the Office is ancicnr, if 
the Fee is not ſo too, the Grant is void. 

And 'tis to be obſerv'd, that all () Grants of this Nature 
are to be made as uſual, before the making this Statute; and 
therefore a Grant of an Official by an Archdeacon, or of a Com- 
miſſary by a Biſhop, is void againſt the Succeſſor, if granted in 
Reverſion where it was uſually granted in Pofſeſhon before the 
Statute; for theſe Offices are Hereditaments, and belong to Bi- 
ſhops and Archdeacons, and ſo are comprehended by the very 
Words of this (!) Statute; bur if they were granted in Rever- 
ſion before the Stature, they may be ſo ftill, tho' not without 
Confirmation. 

So a Grant of the Official or Chancellorſhip to Two, and the 
longer Liver of them, is good, if confirm'd by the Dean and 
Chapter; for tho' 'tis a judicial Office, and “ they may differ 
in Opinion, yet that can be no Inconvenieney, becauſe the 
Biſhop himſelf may fir as Judge when he will. 

Some are of Opinion, chat if a Biſhop grants the Office of a 
Commiſſary, tis good only during his Life; for though an Ec- 
eleſiaſtieal Juriſdi&tion may be executed by a Subthrute, yet 
his Ads are in Law the Ads of him who deputes him, for 
which he muſt be anſwerable, and not the Deputy: So that if 
ſuch a (m) Grant ſhould be good againſt the Succeſſor, then 
he muſt be liable to the Acts of a Perſon whom he never de- 
puted, which ſeems very unreaſonable. | 

However, the Grant of the Office of a Regiſter, for Life in 
(n) Reverſion, hath been held good, and that tis ſuffieient Evi- 
dence to produce but one Grant thereof before the Statute; 


—— 


(b) 2 Brownl. 237, (i) Brownl. 182. () Cro. Car. 258. 
Jones 263. Winch. Lut. 22. (1) 2 Rol. Abr. 154. Jones 311. 

Shower 288. () Noy 153. (n) Cro. Car. 279. Jones 310. 
Manch. 38. Cro. Car. 555. 2 Rol. Abr. 153- Winch. Entr. 
32+ 
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_ that 1 be an Inducement to believe that it was anciently 
granted. 

And generally the Grants of ſuch Offices for Life are good, 
if they are ancient and neceſſary Offices; becauſe if a Biſhop 
had not Power by Law to diſpoſe of ſuch Offices for the Life of 
the Grantees, he would be ill ſerv d by Men whoſe Titles were 
ſo precarious. 

ut if he ſhould grant ſuch an Office for Life, and after- 
wards to another in Reverſion, ſuch Grant is void; and ſo ir 
is where an Office is granted to Two for Life, if not uſually fo 
granted before the making this Statute. 

Therefore when the Biſhop of Salisbary, Anno 11 Fac. 1. 
granted the (o) Stewardſhip of his Manors to Two for Life, 
and 20 Nobles Fee, iſſuing out of Lands, Parcel of his Biſhop- 
rick, to be exercis'd by them or their Deputies, which was 
confirm'd, Ec. it was held void againſt the Sueceſſor: For, 
tho' a Biſhop may grant an ancient Office to one, and there is 
a Neceſſity that ſuch Grant ſhould be good, for the Reaſon 
abovemention'd, yet there is no Neceſſity that he ſhould make 
ſuch a Grant for Two Lives; bur if he ſhould, and one of the 
Grantees dies in the Life-time of the Biſhop who made the 
Grant, and then he dies, ſo that there is but one Life in Being 
againſt the Succeſſor, yet the Grant is void againſt him; for it 
was void when firſt made, and ſhall never be made good by 
any Contingency, | 

Upon the Whole, as a Biſhop may grant an ancient (þ) Office, 
with the uſual Fee, ſo he may grant a new Office, which is of 
Neceſſity for him to Grant, and with a reaſonable Fee; and 
ſuch Grants ſhall be good againſt the Succeflor, if confirm'd 
by the Dean and Chapter: And in the very ſame Year in 
which this Statute was made, the Biſhop of Ely granted the 
Ofhce of creeping his Houſe ard Garden, with a Fee of 3 J. per Ann. 
this was held good againſt rhe Succeſſor, tho' there was never 
any ſuch Grant before, becauſe the Office was neceſſary, 

And yet but Three Years afterwards, Horne. Biſhop of Pin- 
cheſter, granted a Rent of 57. 4s. Cc. to Dr. Dale, à Civilian, 
Pro Corſilio impenſo & imtendendo, and it was made a Quere in Dyer, 
whether it was void againſt the Succellor ; bur afterwards held 
that it was, becauſe ſuch a () Grant is not of Neceſſity; and 
it was not of an Office, but only a voluntary Act of che Biſhop to 
chuſe ſuch a Man to be his Counſel, which his Succefior might 
not approve. 

Before I conclude this Title, T think it not improper to give 
a ſhort Account of Biſbops Suffragan, tho there are no ſuch now 
in England; and this I rather do, becauſe grave and learned 


(e) 10 Rep. 59. (p) Cro. Car. 48. (9) Dyer 370. 10 
Rep. 61. 


2 Mea 


Biſhops. 127 


Men are of r that if this Order was reviv'd, it would 
be of great Uſe to the Government of the Eſtabliſh'd Church. 

In the Primitive Times there were Chorepiſcopi plac'd in the 
largeſt Villages on every Dioceſe, who were Men in Epiſcopal 
Orders, and originally appointed to ſupply the Cure of aged 
and infirm Biſhops, in Matters of Orders only, and not in Ju- 
riſdiction; and even in ſuch Caſes they had no Authority, but 
what they receiv'd by Commiſhon from that Biſhop, whoſe 
Suffragans they were. 

This continued in the Weſtern Church from the firſt Nicene 
Council to about the Middle of the Ninth Century, for the Space 
of 500 Years and upwards; and then they were aboliſh'd every 
where by Degrees, upon a pretended Reaſon that they en- 
croach'd too much upon the Powers and Privileges of the Bi- 
ſhops ; but the moſt probable Reaſon was thus : 

« lt was avout that Time that the Power of the Potes was greatly 
exalted in this Part of the World, and to eftabliſh the ſame in all ſuc- 
ceeding Ages, they endeavoured to influence every general Council, 
ewhich they did, by ſecuring to themſelves a Majority to Voie as they 

ould di rect. 

0 They were often obſtructed in this Deſign by the Chorep;ſcopi, 
who, having an immediate Dependence on their own Biſhop, 
and who ſeldom did any Thing of Moment without his Licenſe 
or Commiſhon, did therefore uſually receive Inſtructions from 
him, in what Manner to vote in theſe Aſſemblies. 

Now to bring this Order of Men entirely to the Subjection 
of the Pope, (which could not be done, ſo long as they were 
choſen and appointed to their Office by their own Biſhops) it 
was thought expedient to lay aſide the Name, and to veſt other 
Men with the ſame Office, bur under a new Name ; and theſe 
were ever afterwards to be choſen by the Pope himſelf, and 
inſtead of Chorepiſcopi were call'd Suffragant; and they were to 
aſſiſt the Provincial Biſhops in conſecrating Churches, in or- 
daining Priefts and Deacons, in viſiting the Churches under 
their Charge, and in ſupplying the Place of the Biſhop in 
every Thing; for which they ſhould have a Commiſſion from 
him: And thus it continued here, from the Reign of William 
* call'd the Conqueror, to the Reign of H. S. that is, the Popes in all 

that Time made Titular Biſhops, who had their Titles In par- 
tibus Infidelinm vel Hereticorum ;, and as the Chorepiſcopi, who were 
entirely nominated and appointed to that Office by the Biſhops, 
had for that Reaſon a Dependence on them; ſo theſe Titular 
Biſhops, being now made and appointed by the Pope, had for 
the ſame Reaſon a Dependence on him, rho' they were Coad- 
jutors ard Suffragans to Biſhops here, of which I ſhall give but 
one Inſtance, tho many more may be found in thoſe “ Authors 


* Anglia Sacra, Vol, I. fo. 64. Athen. Oxon, Vol. I. pag. 5 * 
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who have treated of this Matter, viz. Hatton, Biſhop of 
Negropont, which is a very large Iſland in Greece, was made by 
Pope Fulius II. Suffragan to the Archbiſhop of Tork, Anno 18 H. 7. 
Bur when the Papal Power was declining here, which hap- 
ned about the 25th Year of H. 8. a * Statute was then made, 
prohibiting any Perſon to be preſented to the See of Rome for 
the Dignity of an Archbiſhop or Biſhop; but that upon a Va- 
cancy the King ſhould ſend his Letters Miſſive to the Dean and 
Chapter, licenſing them to ele the Perſon therein nam'd, and 
prohibiting them to chuſe any other; and in the next Year 
another 1 Law was made, declaring what Cities and great 


Towns ſhould be Sees of Biſhops Suffragans, and enacting, that 


Ar. hbiſbop and Biſhov, who ſhall be diſpos'd to have Suffra- 


gans, ſhould jreſent T] Perſons to the King, bumbly requiring him 


10 allow one, <vho ſhall thereupon be call d Biſhop Suffragan of that 
See, who by the King's Letters Patents ſhall be preſented to the 
Avchbiſhop of the reſpective Provinces to be conſecrated to that Dignity, 
evhich he is enjoined to do within Three Months after the Re-e:pt 
thereof; the Form of which Mandate to Archbiſhop Cranmer, 


may be ſeen in my Lord of (a) Sarum's Collection of Re- 


cords, in the very next Year after that Statute was made, re- 

uiring him to conſecrate Thomas Manning, Prior of the Mo- 
naſtery of Butley, to be Biſhop of [pſevih, and Suffragan to the 
Biſhop of Norwi b; and the Names of the other Suffragan Sees 


are as follow: 


Bi ſb: 55. Suffragans . 
Bridgwater, 
Bath and Wells. — 
Briſtol. Briſtol. 
Canterbury. Dover. 
Carliſle. Pereth. 
Coventry and Litchfield. Shrewsbury, 
Durham. Berwick. 
Ely. Cambridge. 
Exceſter. St. Germains. 
Glouceſter. Glouceſter. 
Bedford. 
5 Grantham. 
Lincoln. 5 Huntingdon. 
Leiceſter. 
London. —— 
f Ipſwich. 
Norwich, 2 Therford, 


* 25 H. 8. cap. 20. f 26 H. 8. cap. 1 4} B. H. R. 1 Pars 
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Biſbops. Suffragans , 
Marlborough. 
Salisbury. Molton. 
Sh af b sbur 5 


i Guilford. 
Wincheſter. Southampton. 


Hull. 
TOs Nottingham. 


This Statute 1s ſtill in Force, by which the Biſhops have full 
Power to appoint Suffragans, not only to aſſiſt them in Matters 
of Orders, but in Juriſdiction likewiſe; for they may make 
them their Chancellors if they think fit, and certainly they 


are more capable than Laymen to judge of thoſe Things which 
relate to their own Order. 


Blaſphemy. 


1. By attributing to the Almighty any 
Thing unbecoming his Godhead. 
Is an Offence. 2. By derogating from his Attributes. 
3. By attributing that to the Creature 
which is due to God alone. 


I was ſo great an Offence, that Moſes, tho' a wiſe Lawgiver, 
could not determine what Puniſhment to inflict on a Blaſ- 
pheming Few, until he had enquir'd of God what was fit to be 
done, who commanded that he ſhould pur the Blaſphemer our 
of the Camp, and that all the People ſhould ſtone him to 
Death; which was executed with great Severity, and was at- 
terwards a ftanding Law amongft the Fes, which ſudden Pu- 
niſhment may even at this Time make thoſe tremble, who 
blaſpheme the Name of God, for he ſeldom mitigates the Seve- 
rity of thoſe Laws which were expreſly made by himſelf. 

. Afrerwards there were various Puniſhments for chis Crime: 
Fuſtinian the Emperor puniſh'd it with Death; ſometimes it was 
uniſh'd by cutting our the Tongue: Bur by the Civil Law the. 
— did not extend to Life or Limb; for a Layman was 
to be anathematiz'd, and a Churchman depos'd; and by the 
Canon Law, if the Blaſphemy was committed publickly, the 
Offender was to undergo publick Penance, but even in that 
Caſe a Biſhop could abſol ve him, but for a private Blaſphemy 
any Prieſt might do it. | : 

Our Saxon Anceſtors were not guilty of this Crime, for 

amongſt their Laws there is no Mention of any ſuch Crime or 
Puniſhment for it. 


K | | H. 3. 
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H. 3. appointed that Blaſphemers ſhould be arreſted, but 
doth not tell us how they ſhould be puniſh'd. 

King Ed. 6. being impower'd by Act of Parliament, appoint- 
ed Commiſhoners to reform Eccleſiaſtical Laws, and Archbiſh 
Cranmer was the firſt in Commiſhon, who did the whole Wor 
almoſt himſelf; but tho' it was finiſh'd, ic never had the Royal 
Confirmation, for that was prevented by the Death of the King. 

However, I mention'd it to ſhew what Puniſhment the Re- 
formers of theſe Laws thought proper to infli& on Blaſphemers, 
viz. That they were to be —5 of any publick Truſt and 
Imployment; they were not to be ſuffered to be Witneſſes in 
any Court, or to any Will, and were not to have the Benefit 
of the Law. ED 

By the (7) Canon this Offence is to be preſented to the Eccle- 
ſtaſtical Court, in order to Puniſhment ; tis comprehended there 
under the Words of Wickedneſs of Life, for tis not expreſly 
na m d, as Adultery, Whoredom, Sc. and other Crimes are. 

"Tis likewiſe puniſhable by the Common Law, and that by 
way of Indictment or Information; for all Reproaches of God, 
or of the Eſtabliſh'd Religion, as to ſay, that tis a Cheat, or 
the like, tend to the Diſſolution of the Government it ſelf: for 
the Chriſtian Religion is Part of the Law of the Land, and to 
call it a Cheat takes away all manner of Obligation to the Go- 
vernment; and for this Offence one Taylor, Anno 27 Car. 2. 
was fin'd 1000 Marks, and was committed until he found Sure- 
ties for his good Behaviour during Life, and was ſer in the 
Pillory three Times, with a Paper fix'd upon it ſhewing his 
Offence. 

By the Common Law * Blaſphemics of God, as denying his 
Being, or Providence, and all Contumelies againſt Feſ#s Chriſt, 
are Offences puniſhed by Fine, Impriſonment, Pillory, Sc. 
And by a f Statute of King William III. If any Perſon ſhall 
by Writing or Speaking deny any One of the Perſons in the 
Trinity to be God, or aſſert there are more Gods than One; or 
ſhall deny the Chriſtian Religion to be True, or the Old and 
New Teſtament to be writ by Divine Authority; he ſhall be 
incapable of any Office or Imployment ; and for the ſecond 
Offence be diſabled to ſue any Action, to be Executor, Ec. 
and ſuffer three Years Impriſonment: But retra&ing Opi- 
nions in open Court, diſcharges the Penalties for the firſt 
Offence. 

Blaſphemy generally tends to incite the People to Rebel- 
lion; of this we have a famous Inftance in Queen Elizabeth's 
Reign, of Hackett, Arthington and Coppinzer ; the two laſt made 
Hackett equal with Feſus Chriſt, and he affirm'd himſelf to be 


— 


(y) Can. 109, * 1 Hawk. P. C. 8. 9 W. 5. cap. 
32. 


anointed 
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anointed King of the Earth by the Holy Ghoſt, and command- 
ed his Two Diſciples to proclaim through the Streets of London, 
that Cbriſt was come to judge the World, and that they might 
ſee him at the Houſe where Hackett lodg'd, and that all who 
refus'd to ny ſhould deſtroy each other, and that the 
Queen ſhould be dethron'd. | | 
He was convicted of High Treaſon, and at the Place of Exe- 
cution this was his Prayer, viz. terne Deut, tu me nofti verum 
Fehovab miſifti, Miraculum aliquod ex nubibus oftende his In- 
fedelibus, & libera me ab his Inimicis meis ; fin minus, Celos ſuccen- 
dam, & te a Throm detractum Manibus meis lacerabo. This is 
what Fitz Simon tells us, but Camden himſelf relates the ſame 
Blaſphemy almoſt in the ſame Words, and adds ſomething 
more execrable, viz. Turning himſelf to the Hangman, who 
came to put the Rope about his Neck, he ſaid, Tune Spurie 
Hacquettum Regem tuum ſuſpendes ? And lifting up his Eyes to- 
wards Heaven he ſpoke with more Fury, Pro Regno collato re- 
pendis, venio ulturus. | 


Bona Notabilia. 


Perſon who dies, having at the Time of his Deceaſe 
Goods in any other Dioceſe, befides his Goods in the 
Dioceſe where he dieth, amounting to the Value of 5 J. at leaſt, 
is ſaid to have Bona Notabilia ; and in ſuch Caſe the Probate of 
his Will, or granting Adminiftration, belongs to the Archbi- 
ſhop of the — But this doth not prejudice thoſe Dio- 
ceſes, where, by Compoſition or Cuſtom, Bona Notabilia are 
rated at a greater Sum. Can. 93. 

There muſt be ſeveral Adminiſtrations where a Perſon dies, 
leaving Bona Notabilia in each Province of Canterbury and Tork; 
for * Adminiſtration granted in one Province doth not extend 
to Goods in the other, becauſe the Archbiſhops have diſtinct 
ſupreme Juriſdictions. | 

If a Man happens to die in a Dioceſe which he lives not in, 
on a Journey, what he hath about him above the Value of 5 “. 
thall not be accounted Bona Notabilia. 


Bonds of Reſignation. 


HE Queſtion which I ſhall examine under this Title, is, 
Whether a Bond with a general Condition to reſign a 
Church Benefice upon Six Months Notice, is good or nor. 


—_ _ * — 8 —— — 
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Thoſe who hold ſuch a Bond good, affirm there is no Poſi- 
tive Law againſt it; but on the contrary, there is a ſolemn * 
Judgment given in the Court of King's Bench, that the Bond is 

ood, becauſe there is nothing bad in the Condition, that be- 
ing only to reſign upon Notice; and that which pives a greater 
Authority to that Judgment, 1s, that it was athrm'd upon a 
Writ of Error in the Exchequer Chamber, where all the Judges 
were of Opinion, that it was lawful for a Man to bind himſelf 
in a Penalty to reſign, becauſe that may be for good and valu- 
able Purpoſes; as to reſign, if he take another Benefice, or to 
reſign, when the Son of his Patron comes of Age. 

The (/) Biſhop of Worceſter himſelf, who argues againſt the 
Validity of ſuch Bonds, allows that there may be a lawful 
Truſt in ſuch Caſe for a Minor; but if the Perſon enters into a 
Bond to reſign, then he calls it a confidential Simony, 

I wiſh he had told us, that ſince there can be ſuch a Truſt, 
what legal Obligation there could be to compel the Perfor- 
mance of it when the Minor comes of Age, and how that Truſt 
ſhall be executed if the Parſon ſhall refuſe to reſign. 

Bur he will not allow that the Judges gave a tolerable Rea- 
ſon to ſupport their Judgment, for it amounted to no more than 
that a Bond is good, becauſe a good Reaſon may be given for 
it; which deſerves no other Anſwer than that it may be bad, be- 
cauſe a bad Reaſon may be given for it; and he inftances ſeve- 
ral ſuch bad Reatons, viz. That ſuch a Bond makes a Parſon a 
Slave to his Patron, and ſubverts the juſt Rights of the Clergy. 

I ſhall only ſay, that this is to arraign a ſolemn Judgment 
given by all the Judges of England, in the Caſe above-mention'd, 
and there were ſome of them Men eminent in their Profeſſion ; 
for my Lord Coke was then Chief Juſtice of the Common Pleas, 
and Tanfſeld Chief Baron of the Exchequer; and the Court judg'd 
only of the Law, as it appear'd before them, upon the Bond 
with ſuch a general Condition to reſign upon Notice; there 
was nothing of Simony appear'd to them; and if ſuch a Bond 
might be given upon a good Reaſon, as the Biſhop admirs ir 
might, why mult 1t be ſuppos'd to be void, becauſe an ill Uſe 

may be made of it, for that is contrary to a Rule in Law, 
vi. Iniquum non eſt preſumendum. 

About 19 Years afterwards the like Caſe came in queſtion 
again in the ſame Court, between (:) Babington and Mood, and 
the like Judgment was given, I ſuppoſe, upon the Authority of 
the former Reſolution ; for Juſtice Foxes, who reports the Caſe, 
tells us, That the Judges had ſeen that Precedent, and thereup- 
on they gave Judgment for the Bond, upon a Demurrer to the 
Declaration. | 


* Jones— verſ. Lawrence. 2 Cro, 248, 274. () Still. 342. 
{t) Tro. Car, 184. Jones 220. > 
| ut 
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But the Biſhop of Morceſter will not allow One or Two folemn 
Deciſions to paſs for Law, but only ſuch which were conſonanc 
to one another in a long Series and ſucceſſion of Time, which 
did not happen between theſe two Judgments ; for the one was 
8 Fac. and the other 5 Car. 1. and that between theſe two Caſes 
there was another of the ſame Nature, Anno 15 Fac. where 
there is & contrary Judgment, viz. That ſuch a Bond was Si- 
moniacal. | 

I confeſs there is ſuch a Caſe reported by () Mr. Attorney 
Ney, not as a ſolemn Judgment, but only as an Opinien of the 
Court Obiter, that it was Simony ; for it appears by the very 
Book that it was not the Point in Queſtion, and the Report it 
ſelf is of no great Credit in the Law; for if the contrary Opi- 
nion, Anno 8 Fac. 1. was Law, and ſo held by the unanimous 
Opinion of all the Judges of England, tis ſtrange it ſhould be al- 
ter'd by one Courr, and but Seven Years afterwards ; and that 
neither my Lord Hobart, who was then Chief Juſtice, nor Hutton 
one of the Judges of that Court, nor any other Reporter of 
that Time, ſhould take any Notice of it beſides Mr. Noy. 

About 9 Years after that Caſe of Babington and Mood, the like 
Queſtion was debated between * Carey and Teo, and that was 
upon a Demurrer to the Declaration, where the ACtion was 
brought upon ſuch a Bond ; and the Court held the Condition 
to be good, except it had been made for a Simoniacal Purpoſe, 
and if ſo, it ought to have been pleaded and f averred. 

So that the Law ſceming to be ſo well ſettled in this Point, 
about 30 Years afterwards, when an Action of Debt was brought 
upon a Bond with ſuch a Condition, between + Watſon and Ba- 
ker; the Defendant was advis'd not to demur to the Declara- 
tion, and inſiſt that the Bond was Simoniacal, but he pleaded In 
forms juris reſignavit, and that the Biſhop accepted his Reſig- 
nation: Now, I think, that notwithſtanding the Opinion of 
that learned Biſhop before-mention'd, all theſe Caſes may paſs 
for Law, becauſe they are conſonant to one another in a long 
Succeſhon of Time. 

We are told by the ſame (x) Biſhop, that ſuch a Bond hath 
been condemn'd in Equiry, when an ill Uſe hath been made of 
it, and 'tis Reaſon it ſhould; and I believe a Perpetual Juriſ- 
dition was decreed againſt it, not becauſe it was Simoniacal, 
bur becauſe the Patron made a bad Uſe of it to defraud the 
Parſon of his Tithes; for it was agreed on all Sides, that the 
Bond it ſelf was good, and ſo is this Condition following. 

Whereas P. S. is within a ſhort Time to be preſented, inſtituted 
and inducted to the Church of H. in the County of S. If therefore the 
ſaid P. S. ſhall after his Admiſſion, Inſtitution, and Induction there- 


— 


—— 
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wnta, at any Time, upon the Requeſt of E. T. bis Heirs, Executors, 
or Adminiſtrators, reſign the ſaid Church or Refory of H. to the Ordi- 
nary of the Dioceſe of C. for the Time being, ſo that the ſaid E. T. 
Patron of the ſaid Church, or his Heirs, preſent again ta the ſame, 
2 all In umbrances done or ſuffer d by the ſaid P. S. that 
then, 5 


Upon the whole Matter, theſe Bonds to reſign general! 
Notice, have been held good both in Law and Equity; * 
are told they are Simoniacal, becauſe they are Bargains to ob- 
tain Preſentations, and contrary to the Oath which Clergymen 


take, wiz. T hat they bade not made any Simoniacal Contract or Pro- 
miſe whatſoever concerning the ſame. 


I ſhall not controvert this Matter, whether tis ſo or not; 1 


have declar'd what the Law is in Reference to ſuch a Rond, and 
ſhall only add, that if tis put in Suit, and the Defendant pleads 
Reſipnavit on ſuch a Day to the (y) Biſhop, and that he acce 
ted it: This ſhall be tried by the Country, and not hy Certifi- 
cate from the Biſhop. 

And here, by the way, 'tis to be obſerv'd, that a Benefice 
with Cure cannot be void by the ſole Act ot the Party, viz. B 
Reſignation, without the Acceptance of the Biſhop, becauſe 
he 1s to give Notice to the Patron that he may preſent again ; 
bur if he refuſes to accept it, then notwithſtanding the Refig- 
nation the Incumbent continues fo ſtill, | 


Briefs. 


the 4 5 Ann. cap. 14. all printed Copies of the King's 

Letters Parents, or Briefs, granted under the Great Seal 
Great Britain, for the collecting of Charity Money, being 
firſt ſtamp'd according to the Dire&ion of the ſaid Act of Par- 
liament with a proper Stamp made for that Purpoſe, and en- 
dorſed with the Name of one or more of the Commiſſioners or 
Truſtees, are to be given out to ſuch Undertakers as ſhall be 
5 by the Parties concern'd, or the major Part of them, 
to lay and collect the ſame; and are, with all convenient Speed, 
to be ſent or deliver'd by them to the reſpective Church-war- 


dens and Chapel-wardens of the reſpe&ive Churches or Cha- 


Is, and to the reſpeQive Teachers and Preachers of every 
* Congreagation, or to any Perſon who hath taught or 
preached in an ceting of the People called Quakers in the 
Counties and Places to be compriz'd in the ſaid Letters Pa- 


ts. 

The ſaid Church-wardens, Chapel-wardens, Preachers, and 
Teachers, and Quakers, having taught as aforeſaid, immediate- 
ly after ſnch Receipt, ſhall indorſe the Time of his or their 
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receiving the ſame, and ſer his or their Names thereto : And 
the ſaid Church-wardens and Chapel-wardens ſhall deliver over 
the ſaid printed Briefs by them receiv'd, to the ſeveral Mini- 
ſters and Curates of the ſaid Churches and Chapels, who ſhall 
receive the ſame. 

And the ſaid reſpective Miniſters and Curates, ſhall, on the 
Receipt thereof, indorſe the Time they reſpectively receiv'd 
the ſame, and ſer their reſpective Names thereto. 

And the ſaid reſpective Miniſters and Curates, Teachers, 
Preachers, and People call'd Quakers, qualified as aforeſaid, 
ſhall, on ſome Sunday within two Months after the Receipt 
of ſuch printed Copies, immediately before the Sermon, Prea- 
ching, or Teaching ſhall begin, openly read, or cauſe to be 
read, ſuch printed Briefs in their reſpective Churches, Cha- 
a, and Places of Meeting, to the Congregation there aſſem- 

ed. 

And the reſpe&ive Church-wardens, Chapel-wardens, and 
Teachers of every ſuch ſeparate Congregation, and ſuch 
Perſons called Quakers, to whom the Briefs ſhall have been 
ſo deliver'd as aforeſaid, ſhall colle& the Sum of Money 
that ſhall be freely thereon given, either in the ſaid reſpective 
Aſſemblics, or by going from Houſe to Houſe of the Members 
of their reſpeQive Congregations, as the Briefs ſhall require in 
that Behalf, 

And on every ſuch Collection made as aforeſaid, the Sum 
that ſhall be collected, with the Place where, and the Timo 
when the ſame was collected, ſhall be indorſed, fairly written 
in Words at length on ſuch reſpective printed Briefs (by filling 
up the printed Form which is to be indors'd on them, accord- 
ing to the Purport of the ſaid Act) and fign'd by the Miniſter 
or Curate, and the Church-wardens, in the Churches and Cha- 
pels, and by the Teacher and two Elders, or two other ſub- 
ſtanrial Perſons, of every ſeparate Congregation. 

The ſaid reſpective Church-wardens and Chapel-wardens, 
and the reſpective Teachers or Preachers, or other Perſons re- 
quir'd to make the Colle&ion as aforeſaid, after . having made 
the ſame, ſhall, on Requeſt of fuch Perſon or Perſons as ſhall 
undertake to place and diſperſe the ſaid Briefs as aforeſaid, or 
of any Perſon by them, or any of them lawfully authoriz d, 
deliver to ſuch Perſon or Perſons, making ſach Requeſt, the 
reſpective printed Briefs fo endorſed as aforeſaid, and the Mo- 
nies thereon collected, taking a Receipt for the ſame. 

Every the ſaid Minifters, Curates, Teachers, Preachers, 
Church-wardens, Chapel-wardens, and Quakers, qualified and 
required as aforeſaid, who ſhall refuſe or negle& to do any of 
the Matters or Things before reſpe&ively required of them, 
ſhall forfeir the Sum of Twenty Pounds to the Benefit of the 
Sufferers in whyſe Behalf fuch Briefs ſhall be granted, to be re- 
covercd by them by Aion of 7 Bill, Plaint, or Information. 


136 Briefs. Burial. 


In every Pariſh or Chapelry, and ſeparate Congregation, a 
Regiſter ſhall be kept by he Miniſter 33 there, or by 
ſome teaching Quaker, of all Monies collected by Virtue of ſuch 
Briefs, therein alſo inſerting the Oceaſion of the Brief, and the 
Time when the ſame was collected, to which all Perſons at all 
Times may refort without Fee. 

It is laſtly enacted, That if any Perſon or Perſons ſhall Farm 
or Purchaſe any Charity Money to be collected on Briefs, ſuch 
Perſon or Perſons ſhall forfeit the Sum of Five Hundred Pounds, 


ro 2 paid ra the Sufferers, and ſuch Contract is declared 
voi | 


Burial. 


E read in the Scriptures that + Foſepb died, being 110 

Years old, and that they embalm'd him and put him in 
a Coffin in Exypt ; and that our * Saviour himſelf commended 
the Love of that Woman, who, out of a ſecret Impulſe on her 
Spirit that he was about to be crucified, pour'd out of the Ala- 
baſter Box that precious Ointment on his Head, which from 
the Circumſtance of the Time, and the Nature of the Action, 
might be taken to be an embalming his Body. 

Tis probable, that from theſe Inftances the primitive Chri- 
ſtiaus were ſo careful to embalm the Dead, which was us'd 
amongſt them as a Memorial of the Reſurrection to Glory; and 
tho they always gave them a ſolemn Interment, yet it was ne- 
ver ſuffer d to be in the Body of the Church, till ſome hun- 
dreds of Years after Conſtantine the Great, who earneſtly de- 
fix'd to be buried in the Porch of that Church, at Conftantinople, 
which he had built in Memory of the Apoſtles, and his Son 
eſteem'd it as a peculiar Honour done to his Father, when he 
got Leave for him to be buried there. 

The Romans buried their Dead in the Highways, and there- 
fore it was proper for them to engrave on their Tombs Siſte 
Viatcy ; but tis not ſo when the People are buried in Churches. 
It is difficult to determine when this Uſage was introduc'd 
here, therefore I ſhall not attempt it; but ſhew that the Free- 
hold of the Church is in the Incumbenr, and ſo is the Freehold 
of the Church-yard; and therefore none can be buried in the 
Church without his Leave, bur they may in the Church-yard, 
| becauſe *tis the Burying-place of the People: And when he 
gives Leave to bury in the Church, ſomething may be due to 
the (z) Church-wardens, by Cuftom, for burying there, which 
Cuſtom may be good, becauſe the Pariſh is to be at the Charge 


+ 50 Gen. ulr. * 26 Mart. 12, (x) 2 Cro. 367. 
T 1 Vent. 374 
| to 
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to make up the Chureh · floor; but then if the f Cuſtom is denied, 
it muſt be tried at Law, and not in the Spiritual Court: And 
this was the Caſe of the Church-wardens of the Pariſh of St. 
Stephen Walbroke in London, who libelled in the Spiritual Court 
for 1 J. 6s. 8 d. for burying a Perſon in the Body of that 
Church, ſuggeſting their Title ro have ſo much by reaſon they 
repair'd the ſame. | | | 

But a Miniſter cannot refuſe to bury the Dead, if he doth, 
having Notice, and the Corps being brought to the (a) Church, 
he ſhall be ſuſpended from his Miniſtry for three Months. 

And after a Man is buricd, if any one ſhould dig up the Grave, 
and take away the Winding-ſheet tis “ Felony, — the 
Froperty of ſuch Goods is ſtill in the Owner ; but ſomething is 
due to the Miniſter for Burying: For in a National Synod held 
in the 1 2 of H. 1. in which Archbiſhop Anſelme preſided, it 
was decreed, that the Dead ſhould not be carried out of their 
Pariſhes to be buried, leaft the Pariſh-Prieft ſhould loſe his 
Dues ; which is the Reaſon, why the Clergy do now demand 
Fees for the Burial of thoſe who die in their Pariſhes, tho" bu- 
ried in other Places. 

By the Statute of 30 Car. 2. cap. 3. the Miniſter of every Pa- 
Tiſh is to keep a Regiſter of the Burials, and of Affidavits of 
Perſons buried in Moollen. 

Theſe Affidavits are to be brought within eight Days after 
the Burial ; if not, the Miniſter muſt enter a Memorandum of 
the Default, and of the Time when he gave Notice thereof to 
the Pariſh-Ofticers; which Notice muſt be given in Writing, un- 
der the Hand of the Miniſter; and this may be done at any 
Time, but the beſt way is ſoon after the eight Days are ex- 
pir'd ; the Miniſter making Default in any of theſe Particulars, 
forfeits 5 J. 

The Affidavit muſt be taken by a Juſtice of the Peace, Mayor, 
or ſuch like Officer, in the Pariſh where the Perty was buried ; 
and if there is none in that Pariſh, then by a Miniſter in the 
County, excepting in taat Pariſh where the Corps was buried. 

He who takes the Affidavit muſt ſer his Hand to it, and it 


- muſt be atteſted by two Witneſſes, who were preſent at the 


taking it. 


Canons. 


INCE the Church is a Society of Chriſtians, and every 

Society muſt have Authority to preſcribe Rules and Laws 
for the Government of their own Members, it muſt neceſſarily 
follow that the Church hath this Power ; for otherwiſe there 
would be great Diſorder amongſt Chrittians. | 


11 Vent. 274. (a) Cant, 68. * 12 Rep. 113. This 
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This Power was exercis'd in the Church before the Empire 
became Chriftian, as appears by thoſe ancient Canons that were 
made before that Time, and which are mention'd in the Wri- 
tings of the Fathers, who liv'd in the primitive Times. 

This alſo appears by the Apoſtolical Canons, which are of 
great Antiquity, tho' not made by the Apoſtles themſelves, as 
the Name imports; it appears likewiſe by other Councils, 
which were held in the — Century, and by the Canons 
made in thoſe Councils, which were not Dire cory alone, but 
were binding, and to be obſery'd by the Clergy, under the Pe- 
nalty of Deprivation ; and by the Laity, under the Pain of Ex- 
communication: And laſtly, this appears by the conſtant Prac- 
tice and Uſage of the Church to this very Time; ſo that under 
this Title I ſhall mention, 


1. Foreign Canons. 
2- Such which have been receiy'd here. 
3. The Power of making new Canons 


As to the Firſt, Conſtantine the Great, and the firft Emperor, 
who gave Chriſtians ſome Reſpite from Perſecution, cauſed Ge- 
neral Councils, and National and Provincial Synods to be at- 
ſembled in his Dominions ; where, amongft other Things, Rules 
were made for the Government of the Church, which were 
call'd Canons; the Subſtance whereof was collected out of the 
Scriptures, or the ancient Writings of the Fathers. 

1 ſhall not trouble the Reader with a long Hiſtory of Provin- 
cial Conſtitutions, Synodals, Sentences of Popes, Summaries, 
Reſcripts, and other Rhapfodies, with which the Canon Law 
hath by degrees been compil'd fince the Days of that Empe- 


ror ; tis ſuthcient ro ſhew, that theſe Things were collected in 


three Volumes, by [vo Biſhop of Chartres, about the 14th Year 
of our (6b) King H. 1. which are commonly call'd the De. rees ; 
and theſe were corrected about 35 Years afterwards, by (c) 
Gratian a Benedictine Monk, and are now the moſt ancient 
Volumes of the Eecleſiaſt ical Law. | 


Theſe Decrees were not at tirit ſtanding Rules to bind the 


People 12 genera!, but were only made for the Government of 
the Clergy. 

In a ſhort Time afterwards, Attempts were made by the Pa- 
pal Authority, to draw the Laity to obey theſe Decrees ; and 
this was done, as ſome Authors tell us, Timide & precario, by 
propoſing certain Rules to them for Faſting-Days, which were 
call'd by the mild and gentle Name of Rogations, and not Canons; 
and the Laity, by this — complied to obey them, not as 
im pos d on them ſtridly to be obſery'd as Laws, but Rogan: 
their Compliance to them, 


(b) Anno 1114. (c) Ridly 38 Eat 
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But all the Eccleſiaſtical Laws of England were not deriv'd 


from Rome; for tho' ſome foreign Canons were receiv'd here 
before the Conqueſt, yet the Saxon Kings, after they were con- 
verted from Paganiſm, did, by the Advice of their Clergy 
within this Realm, make ſeveral Ordinances for the Govern- 
ment of the Church; and after the — — ſeveral Provin- 


cial Synods were held here, in which Conftiturions were made, 
which are Part of our Eceleſiaſtical Laws at this Day. 

The Decrees collected by Gratian, were publiſh'd in Eng- 
land in the Reign of King Stephen ; and the Reaſon of the Pub- 
lication at that Time might be to decide the Quarrel between 
Theobald, Archbiſhop of Canterbury, and Henry Biſhop of Winton, 
the King's Brother, who being made a Legats, the Archbiſhop 
look'd upon it as a Diminution of his Power, and an Encroach- 
ment upon that Privilege which he had as Legatus natus. 

However, theſe Decrees were receiv'd by the Clergy of the 
MWeftern Church, but never by thoſe of the Eaſt, which is the 
Reaſon why their Prieſts might marry ; which thoſe of the Wef 
did nor, becauſe they were prohibited by theſe Decrees. 

The next, in order of Time, were * Decretals, which arg 
Canonical Epiſtles written by Popes alone, or aſſiſted by ſome 
Cardinals, to determine any Controverſy, and of thoſe there 
are likewiſe three Volumes. 

Theſe Decretals were obligatory to all the Laity, as well as ta 
the Clergy, not only in Spiritua Affairs, but in Civil; and in 
their Temporal Eſtates : As for Inftance, That no Layman 
ſould preſent to a Benefice, nor marry within the prohibited 
Degrees; that Children born before Marriage ſhould, by a 
ſubſequent Marriage of their Parents, become Legitimate, and 
capable ro inherit their Eſtates ; and that all Clerks ſhould be 
exempt from Secular Power, c. 

The firſt Volume of theſe Decretals was compil'd by Raimun- 
dus Barcinius, who was Chaplain to Pope Gregory IX. and pub- 
lim'd by him about the 14th Year of our King“ H. 3. this 
was appointed to be read in all Schools, and was to be taken 

for Law in all Ecclefiaſtical Courts. 

About 60 Years afterwards, Simon, a Monk of Walden, began 
to read theſe Laws in the Univerſity of Cambridge, and the next 
Year 1n Oxford. 

The ſecond Volume was collected and put into Method by 
Pope Boniface VIII. and publiſh'd about the 27th (4) Year of 
our King Ed. 1. 

The third Volume was collected by Pope Clement V. and pub- 
liſn'd in the Council of Vienna, and likewiſe here, (e) Anno 2 
Ed. 2. and from him were call'd Clementine. 


— — 


Anno 1226. (d) Anno 1298. (e) Viz. 1308. 


Each 


— — — 


. 


140 Canons. 


Each of theſe Volumes is divided into five Books, contain- 
ing almoft the ſame Titles. 

The firſt Book contains the Authority of Cuſtoms, Conſtitu- 
tions and Reſeripts, the Manner of — 4 and conſecrating 
Archbiſhops and Biſhops ; it treats of Reſignation of Benefices ; 
the Duties of Biſhops to infpe& the inferior Clergy, that 
Divine Service may be perform'd ; the Times of ordering Per- 
ſons to the Miniſtry, and how they are to be qualify'd ; that 
Miniſters Sons ſhould not immediately ſucceed their Fathers in 
the ſame Benefice ; that no Villains, Bigamiſts, or deform'd 
Perſons be admitted into Holy Orders. 

Then it ſets forth the Antiquity and Office of Archdeacons, 
Vicars, Judges, Delegates, and many other Matters relating 
only to the Perſons of ſuch who are concern'd in Eecleſiaſtical 
Atfairs. | 

The ſecond Book treats of Things, and not of Perſons; of 
the Manner of Citations, Libels, and Proceedings therein to 
Sentence, and ſomething concerning Appeals. 

The third Book treats of the Lives and Behaviour of Clerks, 
who may be married, and in what Caſes they may be Non reſi- 
dent; then it treats of Prebends and Dignities, which may be 
bad by Inſtitution from the Biſhop ; of the Avoidance of Bene- 
fices, and Time of Lapſe; that Biſhops ſhall nor ſell, c. with- 
out the Confent of the Chapter; in what Caſes the Goods of the 


Church may be ſold, and in what not. 


Then follows a Treatiſe of Laſt Wills; the Succeſſion of In- 
teſtates Goods, a Diſcourſe of Tirhes, Burials, Firſt fruits ard 
Offerings; of the Right of Parronage ; of Synodals and Procu- 
rations ; of Conſecration of Churches, Celebacy, Divine Ser- 
vice, the Euchariſt, Monks, Baptiſm, of Papiſts not baptiz'd, 
Faſtinz, Purification of Women, Building and Repairing Chur- 
ches and Churchyards, Clerks not to meddle in Civil Affairs. 

The fourth Book treats of the Difference between Eſpouſals 
and Marriage; of clandeftine Marriages, and how to be made 
good; of a Woman promiſing two Men, whoſe Wife ſhe ſhall 
de; of a Man marrying a Woman with whom he had formerly 
committed Adultery ; it the did not know that he had a Wife 
then living, he cannot leave her after the Death of his firſt 
Wife; whether leprous Men may marry or not; of him who 
hath known his Wife's Sifter, or his own Coufin German ; with- 
in what Degrees of Conſanguinity or Affinity a Man may mar- 
ry; what Children are legitimate; of Divorces, and of ſecond 
Marriages. | 

The fifth Book treats of criminal Matters, in which the 
Shiv:twal Court hath Juriſdiction ; as Simony, of Hereticks, 
Schiſmaticks, the Puniſhment of Jett, that they ſhall not take 
a Chriſtian to be their Servant; that if a Servant is a Few, 
they ſhall ſell him co a Chriſtian for a Shilling. 


That 
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That they may repair their old Synagogues, but not build new 
ones; that they ſhall not open their Doors or Windows on Gord 
Friday; that their Wives ſhall not have Chriſtian Nurſes, or be 
Nuries to Chriſtiau Women; that they wear diſtinct Apparel 
from Chriſtians. | 

Then it treats of Apoſtates, Anabaptiffs, the Puniſhment of 
killing our own Children ; of Children expos'd to the Compaſ- 
ſion of others; of Murder and Manſlaughter ; of Whoredom, 
Adultery, Rape, Thieves, Robbers, Uſury, Deceit, Falſhood, 
Sorcery, Colluſion, Coſenage, Children not to be puniſh'd as 
Men; of Clerks who are Hunters and Hawkers, cc. 

Theſe Decretals were never received here, or any where elſe, 
but only in the Pope's Dominions, which are therefore call'd 
by the Canoniſts, Patrie Obediertie; and particularly the Canons 
concerning the Inveſticure of Biſhops by a Lay Hand. | 

Fobn Andreas, a famous Canonift in the fourteenth Century, 
wrote a Commentary on theſe Decretals, which he entitl'd Ne- 
vellæ, from a very beautiful Daughter he had of that Name, 
who he bred a Scholar; and the Father being a Profeſſor of 
the Law at Hologna, had inſtructed his Daughter fo well in it, 
that ſhe aſſiſted him in reading Lectures to his Scholars, and 
therefore to perpetuate her Memory, he gave that Book the 
Title of Novella from her Name. 

About the 1oth Year of the ſaid King Ed. 2. Pope Jobn 22. 
publiſh'd his Extracagants. | | 
Now as to us here in England, even at that Time when the 
Papal Authority was at the higheſt, none of theſe foreign Ca- 
07.5, or any new Canons, made at any National or Provincial 
Synod here, had any manner of Force, if they were againſt 

the Prerogative of the King, or the Laws of rhe Land. 

"Tis true, every Chriſtian Nation where the Pope's Supre- 
macy was acknowleg'd, ſent ſome Biſhops, Abbots, or Priors, 
to thoſe foreign Councils, and generally four were ſent ont of 
England; and it was by that Means, together with the Allow- 
ance of the Civil Power, that ſome Canons made there were 
recciy'd here, but ſuch which were againſt the Laws were to- 
- rally rejected: I ſhall Inſtance in a few, and fo proceed. 

In the (f) Extratagants of - Fobn, there is a Canon that a 
Biſhop ſhall have the Tithes of all ſuch Land within his Dic- 
ccſe, which is not appropriated to any Pariſh. 

Anno 7 Ed. 5, a Queſtion arifing, who ſhould have the 
Tirhes of ſu ch Parts of Foreſt Lands, which were not within 
the Bounds of any Particular; Sir W;Ziam Herſe, who was then 
Chief Juſtice of the Common- Pleas held, that the Biſhop of the 
Dioceſe ſhould have them, and probably he grounded his Opi- 
nion upon this Canon; but my (g) Lord Coke tells us, that 


r —— 8 


— —ͤ—é 


(f) Tt. de decimis, Cap. 13, (g) 2 Unt. 647. 
| Canon 
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Canon was never recciv'd here; for it was the ive of 
the King to grant ſuch Tithes to whom he would; and accord- 
inzly, Anno 22 Ed. 3. the Grantee of the King brought an 
Action againſt ſome Ecclefiaſticks, concerning Tithes ariſing 
in Rockingham wa 4 and then Thorp, Chief Juſtice of the ſame 
Court, held the Right to be in the King, and by conſequence 
in his Grantee. 

But Simon Iſlip, who was then Archbiſhop of Canterbury, be- 
ivg a Man of an ambitious Temper, and not contented with 
that Grant which he had got from the Pope, to receive a Sub- 
fidy of all the Clergy of the Dioceſe; for the better Supporr 
of his Archiepiſcopal Dignity, petition'd the King in Coun- 
eil, that he might have thoſe Tithes ; and becauſe the Marter 
was not then determin'd by the (þ) Council, the Chief Juſtice 
gave no Judgment in the Caſe depending before him. 

Another Inſtance is, that by the Canon Law Parſons were to 
repair the Pariſh Churches; but this being contrary to the 
(%) Cuſtom of the Realm, that Canon was never receiy'd here, 
for che Pariſhioners always repaired it. 

The Canon in the Decretals, that Children born before Mar- 
riage ſhould be Legitimate, if the Parents afrerwards married 
was not receiv'd here: "Tis true, ſome Attempts were made in 
Parliament to eftabliſh this into a Law, and particularly by 
the (k) Parliament of Merton, when the Biſhops interceded 
with the Temporal Lords for that Purpoſe, bur they anſwered 
Una Voce, that they would not change the Laws of the Land ; 
and (!) Glam tells us, what was then attempted was Contra jus 
E® conſuetudinem Repni. 

By a Canon made at a Council held at Lyons, a Man twice 
married, or who had married a Widow, was not to have the 
Benefit of his Clergy upon a Conviftion for Felony. The Bi- 
mops in thoſe Days interpreted this Canon to extend only to 
ſuch who were twice married after that Council, and therefore 
demanded thoſe Clerks who were twice married before; but 
becauſe the Judges of the Common Law had a Right ro deter- 
mine the Allowance of this Privilege, and by the Diſallowance 
the Lite of a Man was to be taken away, therefore they would 
not allow this Canon till it was declared in Parliament, that as 
well thoſe who were married twice bcfore, as thoſe who were 
twice married aſter the Council, ſhould not be deliver'd to the 
Prelates, but ſhould be depriv'd of the Benefit of their Clergy. 

Bur this is now taken away by the Statute 1 Ed. 6. cap. 12. 

So the Canons for exempting the (n) Clergy from the Tem- 
poral juriſdidion were never abſolutely receiv d here; tis 


) 22 Aſſize Pl'ito. 75. (i) z Inſt. 653. (A) Cap. 9. (1) Lib. 
7. cap. 15 (»:) Poph. 157. 


Canons. 143 


true, the Clergy had many Privileges, but were never totally 
exempted from Trials in the King's Court. 

And the Canons concerning Appeals, Proviſors, Diſpenſa- 
tions, c. were never receiv d here by the general Conſent of 
the People; for ſometimes they were oppos d, and at other 
Times obeyed, as the Authority of the Pope prevail'd here. 

That Canon in the Decretals, prohibiting the Son of a Cler- 
gyman immediately to ſucceed the Father in the ſame Benefice, 
without a Diſpenſation from the Pope, never prevail'd here : 
This was the Opinion of Juſtice Doderidge, in the Caſe of (x) 
Stokes and Sykes, where the Son was preſented by a Lay Patron 
to the Benefice, after his Father; the Biſhop refus'd to admit 
him, by Reaſon of this Canon ; therefore the Patron preſenred 
Sykes, who was admitted, inftitured and inducted; and the Bi- 
ſhop and Incumbent were ſued in the Delegates, but they ob- 
tain'd a Prohibition, and the Book makes a Quere what Reme- 
dy for the firſt Preſentee. 

In many other Caſes, Freion Canons were never receiv'd 
here. As that concerning the marrying the Woman with 
whom he had committed Adultery ; the prohibiting any Sale 
of Advowſons ; the Revocation of a Preſentation by a Spiritual 
Patron, and ſeveral others. And the Canon Law it ſelf was of 
ſo little Eſteem amongſt the Civilians of that Age, that it was 
call'd by them Craſſa Fgquitas. 

But ſome of theſe Foreign Canons were reccived here, and ob- 
rain'd the Force of Laws, by the general Approbation of the 
King and People; (tho' it may be difficult to — theſe 
Canons are) and it was upon this Pretence that the Pope elaim- 
ed an Eccleſiaſtical Juriſdiftion here, independent of the King, 
and ſent his Legates hither, with Commiſſions, to determine 
Cauſes according to thoſe Canons, which were now compil'd in- 
to ſeveral Volumes, and call'd Jus Canonicum; and theſe were 
not only enjoin'd to be obey'd as Laws, but publickly to be 
read and expounded in all Schools and Univerſities, as the Ci- 
vil Law was read and expounded there ; and this was to be un- 
der Pain of Excommunication to thoſe who negleCted. 

This created Quarrels between Kings, and ſeveral Archbi- 
ſhops and other Prelates, who adhered to thoſe Papal U ſurpa- 
tions: For ſuch Foreign Canons which were receiv'd here, never 
had any Force from any Papal Legatine, or Provincial Conſti- 
tutions, but from the Acceptance and Uſage of the Church 
here; And tho* the Biſhops who were ſent from hence to aſſiſt 
in Foreien Councils, conſented ro the Canons made there, yet 
that did not (o) bind till allow'd by the King and People, as 1 
have already obſerv'd. 


(n) Latch. 191. (e) Latch. 234. Palm. 45S. Jopes 160. 


However, 
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However, when a Canon is thus receiv'd upon an ancient 
Practice and general Conſent of the People, in tuch Caſe tis 
Part of the Law of the Land. 

Beſides theſe Foreign Canons, there were ſeveral Laws and 
Conſtitutions made here, for the Government of the Church, 
all which are now in Force; but had not been ſo withour the 
Aﬀent and Confirmation of the Kings of England. For even 
from William the Firſt, to the Time of the Reformation, no 
Canons or Conſtitutions made in any Synods here, were ſuffer'd 
to be executed if they had not the Royal Aſſent: And this 
was the common Uſage and Practice here, when the * 
Uſurpation was moſt exalted ; for if at any Time the Eccleſia- 
ſtical Courts did by their Sentences endeavour to enforce Obe- 
dience to ſuch Canons, the Courts at Common Law, upon 
Complaint made, would grant Prohibitions. 

So that the Statute of Submiſſion, which was afrerwards made 
Amo 25 H. 8. ſeems to be declarative of the Common Law, 
that the Clergy could not De jure, and by their own Authority, 
without the King's Aﬀent, enact or execute any Canons. 

Theſe Canons were all collected and cxplain'd by Lyndwood, 
Dean of the Arches, in the Reign of H. 6. and by him reduc d 
under this Method. 

1. The Canons of Stephen Langhton, Cardinal and Archbiſhop 
of Canterbury, made at a Council held at Oxford Anno 6 H. 3. 

2. The Canons of Cardinal Otto, the Pope's Legate, who 
held a general Council in St. Paul's Church, Anno 21 H. 3. 
which from him were call'd the Conſtitutions of Otto; upon 
which Fohn de Athon, one of the Canons of Lincoln, did write 
a Comment. 

3. The Canons of Ben face of Savoy, Archbiſhop of Canter- 
bury, Anno 45 H. 3. which were all Uſurpations upon the Com- 
mon Law, as concerning the Boundaries of Pariſhes; the Right 
of Patron:ge; and againſt Trials of the Right of Tithes in 
the King's Courts; againſt Writs of Prohibition, c. 

And tho he threatned the (92) Judges with Ex communication 


(of which ſome were then Clergymen) if they diſobey'd the 


Canons, yet they proceeded in theſe Matters, according to the 
Laws of the Realm; and kept the Eceleſiaſtical Courts within 
therr proper Juriſdiction, 

Bur this occaſion'd a Variance between the Spiritual and 
Tem porul Lords, and thereupon the Clergy, 51 H. 3. exhibir- 
ed ſeveral Articles of their Grievances to the Parliament, 
which they call'd Articuli Cleri; the Articles themſelves are 
loft, bur ſome of the Anſwers ro them are extant ; by which 
it appears that none of thoſe Canons made by Boniface were 
confirma'd. 


—_ 
— 


(9) 2 Inſt. 599. 
1 


4. The 
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4. The Canons of Cardinal Ortobon, the "_ Legate, who 
held a Synod at St. Paul's, Anno 53 H 3. in which he confirm- 
ed thoſe Canons made by his Predeceſſor Otto, and publiſh'd 
ſome new ones; and by his Legatine Authority commanded 
that they ſhould be obeyed: Upon theſe Canons, likewiſe, the 
ſaid Fohn de Athon wrote another Comment. 
5. The Canons of Archbiſhop Peckam, made at a Synod held 
at Reading, Anno 1279. 7 Edw. 1. | 
6. The Canons of the ſame Archbiſhop, made at a Synod 
held at Lambeth, two Years afterwards. 
7. The Canons of Archbiſhop Winchelſea, made Anno 34 
Ed. 1. 
8. The Canons of Archbiſhop Reynolds, at a Synod held at 
Oxford, Anno 1322. 16 Edw. 2. 
9. The Canons of Symon Mephanz, Archbiſhop of Canterbury, 
made Amo 1328. 3 Ed. 3 
10. Of Archbiſhop Str 


atford. 

11. Of Archbiſhop Symon Ip, made 1362, 3) Ed. 3. 

12. Of Symon Sudbury, Archbiſhop of Canterbury, made Anne 
1378, 2 Rich. 2. 

4 ** Of Archbiſhop Arundel, made at a Synod at Oxford Anno 

1403. 10 H. 4. 

14. Of Archbiſhop Chicheley, Anno 1415. 3 H. 5. 

15. Of Edmond and Richard, Archbiſhops of Canterbury, who 
immediately ſuccceded the aforeſaid Stephen Langton. 
Bur theſe Canons being made in Times of Papal Authority 
here, were ſoon after the Reformation intended likewiſe to bs 
reform'd by Archbiſhop Cranmey, and ſome other Commiſſion- 
ers er for that Purpoſe, by H. 8. and Ed. 6. The Work 
was finiſh'd, but the King dying before it was confirm d, it ſo 
remains to this Day. | 

The Book is call'd Reformatio Legum Eccleſiaſticarum ex Autho- 
ritate Regis H. 8. inchoata & fer Ed. 6. prove#a ; it was put in- 
to elegant Latin by Dr. Haddon, who was then Univerſity Ora- 


tor of Cambridge, aſſiſted by Sir Fohn Cheek, who was Tutor to 
Ed. 6. | 


The next Thing to be conſider'd, is, the Authority of making 
Canons at this Day; and this is grounded upon the Statute 
25 H. 8. commonly call'd the (q) A& of Submiſſion of the 
Clergy, by which they acknowledg'd that the Conzecation had 
been always aſſembled by the King's Writ; and they promis'd, 
in Verbo Sacerdotis, not to attempt, claim, or put in uſe, or enact, 
promulge, or execute any new Canons in Convocation, without the 
King's Aſſent or Licenſe. 

Then follows this enacting Clauſe, viz. That they ſhall not at- 
tempt, alleige or claim, or put in uſe any Conſtitutions or Canons 


— 
n 


(9) H. 8. cap. 19. 
, „ L _ withous 
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avithout the King's Aſſent: And ſo far this Act is declarative of 
what the Law was before; for Archbiſhop Hubert holding a 
Provincial Council in the Reign of R—s, was prohibited to 
proceed in it by Feffery Fitzpeter, who was then Chief Juſtice of 
England, becauſe he had not the King's Leave. 

But the Clauſe beforemention'd extends to ſuch Canons 
which were then made both Beyond-Sea and here, viz. to Foreign 
Canons, that they ſhould not be executed here till received by 
the King and People as the Laws of the Land; and to Canons 
made here which were contrary to the Prerogative, or to the 
Laws and Cuſtoms of the Realm. 

This appears by the Proviſo, That no Canons ſhall be made, 
or put in Execution within this Realm, which ſhall be contrary 
to the Prerogative or Laws. 

But the next are negative Words, which relate wholly to 
making new Canons, viz. nor make, promulge, or execute any ſuch 
Canons without the King's Aſſent. 

Theſe Words limit the Clergy in Point of Juriſdiction, viz. 
That they ſhall not make any new Canons, but in Convocation ; 
and they cannot meet there without the King's Writ; and when 
they are met and make new Canons, they cannot put them in 
Execution without a Confirmation under the Great Seal. 

Some Years after this Statute the Clergy proceeded to Act 
in Convocation, without any Commiſſion from H. 8. But the 
Canons which they made were confirm'd by that King, and 
tome of his Succefſors ; particularly the Injunctions publiſh'd 
Anno 28 H. S. for the aboliſhing ſuperſtitious Holydays ; thoſe. 
for Preaching againſt the Uſe of Images, Relicks and Pilgri- 
mages; thoſe for repeating the Creed, the Lord's Prayer and 
Ten Commandments in the Exgliſh Tongue. 

Sometimes that King proceeded by the Advice of his Biſhops 
out of Convocation, as about the Injunctions publiſh'd Amo 
30 H. S. for admitting none to Preach but ſuch who were Li- 
cenſed : Thoſe for keeping a Regiſter of Births, Weddings and 
Burials; for the aboliſhing the Anniverſary of Thomas Becket. 

The like may be ſaid of thoſe Injunctions publiſh'd Anno 
2 Ed. 6. probibiting carrying Candles on Candlemas day, and 
Aſhes in Lent, and Palmes on Palm-Sunday. 

Queen Elizabeth, in the Second Year of her Reign, publiſh'd 
ſeveral Injunctions by the Advice of her Biſhops; and two 
Years afrerwards a Book of Orders, without the Confirmation of 
her Parliament. 

"Tis true, when ſhe was ſettled in her Government, all Church 
Affairs were debated in Convocations authoriz'd by her Power: 
And ſeveral Canons were made in her Reign, and confirm'd by 
her Letters Patent; but becauſe ſhe did not bind her Heirs 


and Succeflors to the Obſeryance of them, thoſe Canons ex- 
pir'd with that Queen. 


The 


The old Canons were ſtill in Force in all thoſe Reigns above 
mention d. Bur * Anno 1 Fac. 1. the Clergy being lawfully aſ- 
ſembled in Convocation, the King gave them Leave by his Let - 
ters Patent to Treat, Conſult and Agree on Canons, which they 
did, and preſented them to him, who gave his Royal Aſſent; 
and by other Letters Patent did for himſelf, his Heirs and Suc- 
ceſſors, ratify and confirm the ſame: Theſe Canons thus eſta- 
bliſh'd were not then invented, but were collected out of ſuch 
Ordinances which lay diſpers'd in ſeveral InjunCtions publiſh'd 
in thoſe former Reigns, and out of ſuch Canons and other Re- 
ligious Cuſtoms which were made and us'd in thoſe Days; and 
being thus confirm'd are the Laws of the Land, and of the 
ſame Authority as any other Part of the (r) Law; for bei 
authoriz'd by the King's Commiſhon according to the Form o 
the Statute 25 H. 8. they are warranted by A& of Parliament; 
and ſuch Canons ſo made and confirm'd, ſhall bind in (/) Ec- 
eleſiaſtical Matters as much as any Statute. 

"Tis true, an Act of Parliament may abrogate any Canon, 
unleſs it conſiſts in enjoining ſome Moral Duty; but a Canon 
not confirm'd by (:) Ag of Parliament, cannot alter any other 
Law. Tis agreed, that Canons made in Convocation, and con- 
firm'd by Letters Patent, bind in all Eceleſiaſtical Affairs; that 
no Canons in Exgland are abſolutely confirm'd by Parliament, 
yet they are Part of the Laws of the Land, for the Governmene 
of the Church, and in ſuch Caſe bind the Laity as well as the 
Clergy ; that tho' ſuch Canons cannot alter the Common Law, 
Statutes, or the King's Prerogative, they may alter other Ca- 
nons ; otherwiſe the Conyocation could not make new Canons. 
All that is requir'd in making ſuch Canons, is, that the Clerg 
confine themſelves to Church Affairs; and not to meddle wit 
ſuch Things which are ſettled by the Common Law. 

But tho no Canons are abſolutely confirm'd by Act of Par- 
liament, yet thoſe which are neither contrary to the Laws of 
the Land, or to the King's Prerogative, and which are con- 
firm'd by him, are made good and allow'd to be fo by the Sta- 
tute 25 H. 8. Therefore where a Schoolmaſter was ſued in the 
Eccleſiaſtical Court for keeping School without Leave of the, 
Ordinary, contrary to the Canon, upon a Motion for a Prohi- 
bition it was denied; for tho' the Ac of Uniformity gives a 
Penalty of 5 1. in ſuch Caſe, to be recover'd by Bill, e. that 
doth not take away the Eccleſiaſtical Juriſdiction, where they 

roceed on the Canons, which are neither contrary to the 

w, nor encroach on the King's Prerogative, 2 Lev. 222. 

Some of thoſe Canons in 1603, are now obſolete, and do 
not concern either the Government of the Church, or the 
Right of any particular Perſon ; as for Inſtance, the 74th Ca- 


; Anno 1603. () Vaugh. 327. (J) Moor 783. (i) 2 Vent. 44. 
| E non, 


—— 


148 Canons. 


non, which requires that the Beneficed Clergy ſhall wear Comuni 
with fanding Collars, and Square Caps; and when they tra vel they 
ſhall wear Cloaks with Sleeves, but without long Buttons. 

That a Pariſh Clerk ſhall be a Man who can Write and Read, 
and be competently skill'd in Singing. 

Theſe Things are ſeldom or never made any Articles of a 
Viſitation, for the Habit is totally diſus'd, tho' the Reaſon till 
continues, viz, That there ſhould be a Decency amongſt Cler- 
gymen, to procure their outward Reverence ; but for Pariſh 
Clerks, tis generally known, thoſe in the Country cannot write, 
and ſome can ſcarce read or ſing. 

So that we ſee Cuſtom prevails againft the ſtanding Canons 
of the Church; and *"tis reaſonable it ſhould be fo, for other- 
wiſe we muſt not Kneel at Prayers between Eafter and Whitſun- 
tide, which was anciently prohibited : And the general Diſuſe of 
a Canon, not in Contempt to Authority, but by a tacit Con- 
nivance of our Governors, and without any Admonition to 
obey ir, may in ſome Meaſure abate its Force. 

Now. as to the Matter of thoſe Canons, that which tends to 

e the Honour of G OD, and Service of Religion, muſt 
neceſſarily bind our (#) Conſciences. And ſuck are thoſe which 
enjoin the ſober Converſation of Minifters, prohibiting their 
frequenting Taverns, playing at Dice, Cards or Tables: This 
was anciently prohibited by the Apoſtolical Canons, and in the 
— Articles of Viſitation here, and in ſeveral Dioceſan Sy- 

6. 

So are thoſe Canons which relate to the Duties of Minifters 
in Praying, Preaching, Adminiftring the Sacraments, and Vi- 
fiting the Sick; all theſe are Obligatory in point of Conſcience. 

I ſhall conclude this Article with the Canons made in 1640, 
tho” they are not in Force, and the Reaſon is as followeth: 

In the Year 1639, a Parliamentary Writ was directed to the 
Biſhops, to ſummon their Clergy to the Parliament Ad conſen- 
tiendum, c. and the Convocation Writ to the Archbiſhops Ad 
traFand. & conſentiend. | 

The Parliament mer on the 13th of April 1640, and was 
diſſolv'd on the 15th of May following. 
Nov, tho' the Convocation fitting by Virtue of the firſt Writ 
directed to the Biſhops, muſt fall upon the Diſſolution of that 
Parliament, yet the Lawyers held that they might ſtill continue 
ſitting by Virtue of the King's Writ to the Archbiſhops; for 
being call'd by that Writ, under the Great Seal, they might 
fit till diſſolv'd by the like Authority. 

Bur this being a nice Point, a Commiſſion was granted about 
a Week after the Diſſolution of the Parliament, for the Convo- 
cation to fir; which Commiſhon the King ſent to them by 


— 


Sr. 
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(u) Canon 75, 81. 


Sir Harry Vane, his Principal Seere of State, and by Vir- 
tue thereof they vere 2 into 1222 Sy nod; . the 
chief of the Clergy then aſſembled, deſir d the King to conſult 
all the Judges of Exgland in this Matter, which was done; and 
upon debating it in the Preſence of his Council, they aſſerted 
under their Hands, the Power of the Convocation in making 
Canons: Thereupon they ſate a whole Month, and compos'd a 
Book of Canons, which were approv'd by the King, by the Ad- 
vice of his Privy Council; and confirm'd under the Broad Scal. 

They likewiſe gave Sublidies to carry on the War againſt the 
Scots, which was call'd Bellam Epiſcopale, and they enjoin'd the 
taking an Oath, which the Noble * Hiftorian tells us they could 
not do; and that they did many other Things which mighr 
have been queſtion'd in the beft of Times, and therefore were 
ſure to be condemn'd in the worſt. 

The Objection againſt the Canons was, That they were not 
made purſuant to the Statute 25 H. 8. beforemention'd, becauſe 
they were made it: a Conyocation, farting by the King's Writ to 
the Archbiſhops, after the Parliament was difſole'd, tho' there is 
nothing in the Statute which relates to their fitting ix Due of 
Parliament Yy ; bur that being the proper Time for the Con- 
yocation to fit, the making theſe Canons at any other Time. 
was imputed to the Biſhops as a Fault, and ta move the People 
againſt their whole Order; which was afterwards a in 
thoſe Tumultuous Times which follow'd. . 

Therefore; after the Reftoration, &c. an AR was made to 
reſtore them likewiſe to their Ordinary Jjuriſdiction, in which 
Act there was a Proviſo that it ſhould not confirm thoſe Ca- 
nons made in the (x) Year 1640, which Clauſe or Proviſo 
makes the King's Confirmation void. And thus the Eceleſiaſti- 
cal Laws were left as they were before the Year 1639. 

From hence we may conclude, that Canons ſhould be made 
in a Convocation, the Parliament fitting ; that being ſo made 
they are to be ——_— the King; and without ſuch Con- 
firmation they do not bind the Laity ; much leſs any Order or 
Rule made by a Biſhop alone, where there is neither Cuftom 
or Canon for it. As for Inftance : The (y) Ordinary command- 
ed, that a Woman coming to be Churched ſhould be in a Veil, 
and kneel at her Entrance into the Church, and towards 
the Eaſt: This was held to be void, becauſe the Biſhop had not 
Power to impoſe ſuch new Ceremonies, where there was neither 
Cuſtom or Canon to warrant them. | 
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Catechiſm. 


T is the Duty of every Parſon, Vicar or Curate, and requi- 
I red by the * Canon, upon every Sunday and Holiday be- 
ore Evening Prayer, or according to the Rubrick, after the 
Second Leſſon at Evening Prayer, to inſtruct the Youth and 
ignorant Perſons of his Pariſh, in the Ten Commandments, 
the Articles of Belief, and the Lord's Prayer ; and teach them 
the Catechiſm ſet forth in the Book of Common Prayer. 

And all Fathers, Mothers, Maſters, Sc. are to cauſe their 
Children, Servants and Apprentices, who have not learned the 
Catechiſm, to come to Church at the Time appointed, and be 
ordered by the Minifter till they have learned the ſame. 

If the Parſon negle&s his Duty in this particular, upon the 
firſt Complaint he ſhall be ſharply reproved ; for the ſecond 
Offence be Suſpended, and for the Third Excommunicated. 

Parents and Maſters neglecting to ſend their Children and 
Servants to be Catechis'd, ſhall be alſo ſuſpended by the Or- 
dinary ; and if they ſo perſiſt by the Space of a Month, are 
to be Excommunicated till they conform. After Children are 
baptized and inſtrufed in the Catechiſm of the Chriſtian Re- 
ligion, Biſhops in their Viſitations are to F Confirm them, by 
laying their Hands upon and Bleſſing them. 


Cathedrals. See Churches. 


Cathedraticum. 


HIS is a Tribute due to the Biſhop from his Inferior 
Clergy, viz. A qualibet Eccleſs#, at the Time of his Viſi- 
tation; or as (z) Sir Spelman tells us, Per Dioceſim Ambu- 
{ans, that is in his Viſitation by Pariſhes. 
The Sum at firft was uncertain, but at the ſecond Council 


held at Braga in Portugal, it was limited to Two Shillings ; and 


by the Seventh Council of Toledo in Spain, it was decreed, that 
he ſhould not preſume to take any more. 

This Payment began when the Revenues of the Church 
were no longer receiv'd by the Biſhop ; for in the firſt ay” of 
Chriſtianity he receiv'd all, and diſtributed Part to his Clergy 
for their Maintenance; but when once the Clergy had a fix d 
and ſettl'd Maintenance, then they began to claim this Duty in 
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nature of a Rent paid by the Tenant to his Lord, of whom he 


holds, In Argumentum Subjeftionis, and it was call'd Cathedrati- 


cum in honorem Cathedre, and *tis now become Onus Eacleſiafti- 


cum; but tis not by Innovation, for tis ſertled by Pretcrip- 
tion. 


Caveat. 


1 is uſual, where the Right of Patronage is likely to be 
conteſted, for a Caveat to be entered with the Biſhop's Re- 
giſter by one of the contending Parties, thus: 

Caveat 4 C. ne quis admittatur ad Eccleſiam de H. niſi 
convocatus, R. B. Ec. 

The Canoniſts allow this to be done in the Liſe- time of the In- 
cumbent, Quia veretur damnum futuram ; and that if another 
is inſtituted after ſuch a Caveat enter'd, without Notice given 
to him who cnter'd it, the Inftitution is void. 

But tis otherwiſe at (a) Common Law, for a Caveat is only 
for the Benefit of the Biſhop, and to prevent his being found a 
Diſturber; it doth not preſerve Fus IZeſum, fo as to make all 
ſubſequent Proceedings void, becauſe it doth not come from 
any Superior; tis the ſame in the Spiritual Court as tis in the 
Temporal ; that is, tis only a Cautionary Ac, for the better 
Information of the Judges. 

As for Inſtance: A (5) Caveat enter'd in the Court of Chance- 
ry, that à Patent ſhould not paſs, or in the King's Silver-Office, 
that a Fine ſhould not paſs ; yet if a Patent, or Fine, paſſeth 
after ſuch Caveat, tis not void; 'tis true, Heri non debet, ſed 
factum valet. 

The Law is the ſame in the Spiritual Court; for if a Caveat 
is put in againſt an Adminiftration, and it is granted after- 
wards, tis not void. 

So where a Diſpute was between Two Perſons, who ſhould 
be rightful Patron to a Church, one enter'd a Caveat with the 
(e) Biſhop in the Life-time of the Incumbent ; but he was very I, 


and died the next Day; notwithſtanding this Caveat the Biſhop 


admitted and inſtituted the Preſentce of the other, but he was 
not inducted ; it was adjudg'd that the firſt Inſtitution was not 
void; for if it ſhould, it would be in the Power of the Biſhop 
to defeat any Patron of his Preſentation. As for Inſtance ; 
When a Church is void he may cauſe any one to enter a Caveat, 
and then grant Inſtitution to the Perſon preſented, and avoid 
it again after Six Months, by Virtue of the Caveat, and ſo Pre- 
ſent by Lapſe. | 


(a) Pop. 133. (5) Sid. 372. (c) 1 Rol. Rep. 192, 227» 
4 Rol. Rep. 7: 2 Cro, 460. 2 Rol. Abr. 220. * 585 
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"Tis reafonable therefore, that the (4) Church ſhould be 
full upon an Admiſhon and Inftitution after a Caveat; and 
when Suits have been brought in the Spiritual Court to avoid 
ſuch Inſtitutions, the Courts of Common Law have granted 
Prohibitions ; for tis no more than a Breach of a Canon, and 
doth not make the Inſtitution void; but it ſeems reaſnnable, 
that in ſuch Caſe the Biſhop ſhould be puniſh'd as a Difturber, 
eſpecially if he who enter'd the Caveat ſhould happen to have. 
a better Title than the other; or if not, that the Biſhop 
Jo” ſtill puniſh'd in the Spiritual Court, for a Breach of 

on, 


Cautione Admittenda. Sec Excommunication. 


- Ceſſwn. 


HIS is when the Incumbent of any Living is promoted 
to a Biſboprick, the Church in ſuch Caſe is void by Ceſ- 


And it hath been Vexata Oneftio, whether the King or Pa- 
tron ought to Preſent upon ſuch Promotion. | 
 *Tis true, this Point is not determined either in the Year- 
Books, or any other ancient Books of the Law ; and the Rea- 
ſon may be, becauſe the Kings of England in thoſe Days, ſel- 
dom made uſe of this Prerogutive ; and if ever they claimed 
it, twas very tenderly; for the Pope challenged the Diſpoſal 
of all Preferments in the Church. | | | 
This occaſioned the making the (a) Statute againſt Provi- 
ſors, to prevent his Collations to Benefices in Exgland, and to 
ire them to the King as Patron Paramount. 3 
But notwithſtanding this Law, even that King and his Suc- 
ceffors did ſuffer the Pope ſtill ro collate upon Promotions, 
and feldom or never diſputed it with him ; but a Method was 
found out to ſave the Prerogative; for when a Parſon was made 
a Biſhop, it was uſual to grant the Temporalties to him before 
Conſecration ; and this prevented the King's Right of (5) Pa- 
tronage, which Right he had whilſt the Temporalties were 
in his Hand; but that was not by Virtue of his Prerogative, 
for during that Time he had a Temporary Right to preſent 
as lawful Patron: And it was clear, that the Benefice which 
the 8 had, as Parſon, was not void till he was conſe- 
erated. | 
In 11 H. 4. 7, 37. which was about 60 Years after the afore- 
laid Statute, it was agreed that the Patron ſhould Preſent upon 
2 Promotion. Hill, one of the Judges of the Common Pleas, di- 
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„ that where the King was Patron, he ſhould pre- 
ſent ; but not to a Benefice in the Patronage of another. 

And there is no other ſolemn judgment after the making that 
Statute of any Preſents tion by the Patron, for the Pope was 
ſtill allowed to collate upon Promotions till the 25 H. 8. 

It muſt be admitted, that this is a Prerogative not mention» 
ed in the Statute de Prerogativa Regis, nor by Stamford himſelf, 
who wrote a Book of the Prerogatives; but that is no Argument 
againſt it; for he neither mentions any Prerogative to Preſent 
by Lapſe, and that was never yet denied, becauſe the King is 
ſupream Head of the Church. 

My Lord Chief Juſtice (c) Dyer, Anno 6 Eliz. was of Opini- 
on, that the Queen bad not ſuch a Prerogative ; and he tells 
us, Sic alli ſocii mei ſentiebant, but that was but the Opinion of a 
ſingle Judge Obiter ; it did not relate to the Caſe then in Que- 
ſtion, for that was a Quyare impedit brought by Sir Henry Si 
againſt the Biſhop of Glomceſter, and on Reeve, who ſucceded 
Parkburft, the laſt Incumbent, who was made Biſhop of Nor- 
wich ; and the Iſſue being joined upon his Reſignation, the Que- 
ſtion was, Whether that ſhould be tried by the Country? And 
it was adjudged that it ſhould, becauſe the Avoidance is a no- 
torious Act, and the Reſignation is only Evidence of it. 

But even at that Time the Practice was contrary to my Lord 

Dyer's Opinion, fur in that Queen's Reign Mr. Noy mentions 
no leſs than 18 Precedents in the Space of 40 Years, — 
the 21ſt Year of her Reign, to the 14th of King Fames, where 
the Queen and that King preſented upon Promotions : And this 
the Biſhop of Morceſter ſuppoſes he might collect out of ſeveral 
Regiſters of Biſhops, where Inftitutions are recorded, and where 
it may be ſeen who were preſented. 
About the latter End of that (4) Queen's Reign, the Point 
came to be ſolemnly debated in the Court of Common Pleas, upon 
the Promotion of one Davis, who was Vicar of Burnbam, to the 
Biſhoprick of St. Aſaph. 

Serjeant Moor, who reports the Caſe, tells us, that the Judges 
would be very well adviſed before they gave any Reſolution 
"contrary to an ancient Prerogative ; and at laſt, upon view of 


ſtinguiſhed 


many Precedents, gave judgment for the Queen againſt the a 


Patron. 

Juſtice Crook, who reports the ſame Caſe, gives the Reaſon 
for that Judgment, viz. becauſe the Queen having advanced 
the Incumbent to the Dignity of a Biſhop, tis by her means 
that the Living is void, and therefore ſhe ought to preſent. 

The ſame Reaſon is given by the Canoniſts; they ſay that 
the Right of Patronage extends only to an Avnidance upon 


— 
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Death, or Reſignation, but not upon « Promotion, becauſe the 
Vacancy in ſuch Caſe is made by the Act of a Superior; and 
the Patron hath no Reaſon to complain, when the Queen ſo 
far approves his Choice, as to advance his Preſentee to a Bi- 
Moprick. 

It may be reſembled to a known Caſe, at Common Law, viz. 
If an Eftate is given for another Man's Life, the Donor can 
have no Title while that Man is living, tho' the Right is tranſ- 
ferred by the Donee, from himſelf to another. 

In the ſame Year, and in the ſame Court, (e) Juſtice Gawdy 
doubting whether the Queen had ſuch a Prerogative, my Lord 
Coke told him, that he could produce the Reſolntion of all the 
Judges for it ; and the Lord Chief Juſtice Popham, held it to be 
the common Experience at that Time. 8 

About three Years afterwards, the Incumbent being made a 
Biſhop in Ireland, the Judges of the ſame Court declared that 
the Queen was to Preſent by her Prerogative. | 

Anno 22 Fac. the (f) Queſtion was debated again; and then 
Juftice Hutton was againſt the Prerogative, viz. that the King 
could not Preſent except he was Patron: Probably he might 
ground his Opinion upon that of Juſtice Hi before - mention d, 
and upon the Silence of the Year-Books, where no ſuch Prero- 
gative is to be found; but that cannot be an Argument againſt 
it, for tho the King might have ſuch a Prerogative, yet he 
might ſuffer the Patron to Preſent upon particular Reaſons : 
And *tis generally known, that in thoſe Days the Pope collated 
upon Promotions; and there cannot be one Inftance produced, 
where this Right was conteſted between the King and the Pa- 
tron, and Judgment given againſt the King, even in the Times 
of Popery, but rather the contrary ; for my Lord (g] Broke, 
in his Abridgment, ſaith, That Anne 5 Marie, the Biſhop of 
Ely told him, that he had ſeen a Preſentation made by Ed. 3. to 
a Benefice void by Promotion, and that Ratione Prerogative ſuæ, 
tho* the Patronage was in another. 

The like Caſe was debated again upon a new Act of Parlia- 
ment, by which the Pariſh of St. Fames, within the Liberty of 
Weſtminſter, was erected out of the Pariſh of St. Martin; and 
Dr. Tenniſon, the firſt Rector thereof, being made Biſhop of 
Lincoln, it was adjudged, that the King and Queen ſhould 


' Preſent; and that they were not barred of this Prerogative, by 
2 * to hold the ſaid Rectory in Commendam, for that 


transferred no manner of Right to the Incumbent, but only 
continued him Rector, and ſo ſuſpended the Avoidance for a 
Time, which otherwiſe would have been the Conſequence of 
bis Promotion, and if he had died during this Diſpenſation 


(e) Cro, Eliz. 799, (f) Weodley verſ. Bp. Exe and Man- 
Waring. (g] lit Preſentment, Fol. 61, a 
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the Church had been void by his Death, and then the King 
could not Preſent by his Prerogative, for that works only u 

on the next Avoidance, by the Promotion, tho' ſuſpended for 
a Time, and not by Death. 

Upon the whole Matter, the Popes enjoyed this Privilege 
before H. 8. as Heads of the Church; and ſince the Supremacy 
is veſted in the Crown, tis reaſonable the King ſhould enjoy 
the like Privilege: His Predeceflors have been in Poſſeſſion of 
it ever ſince the 21ſt Eliz. for by Law He is the ſupreme Patron 
over all the Livings in his Dominions; and otherwiſe, how 
could He have any Title to preſent by Lapſe ? 

"Tis true, the Patron hath a Right, which is both juſt and 
legal, but tis nor abſolute ; for the original Right of Patronage 
was by Virtue of the Land which he had of the King, and on 
which the Church was built, which might eſcheat to the King 
as Lord of the Fee: So that what Right the Patron hath, is 
only fiduciary ; tis a Truſt repoſed in him to nominate a fit 
Perſon upon a Vacancy, and tis limited to fix Months; if he 
doth not execute his Truſt in that Time, then it devolves to 
the Ordinary, and ſo to the King, but not in Right of the 

Patron, for that is extinguiſhed pro bac vice: But there is no- 


thing in Law to prevent the King from preſenting in an extraor- 


dinary Caſe ; tis a Prerogative which may conſiſt with the Li- 
berty of the Subject, who, upon the King's Preſentation on a 
Promotion, may be as near to his Right to Preſent upon a Va- 


cancy as before, becauſe tis but an Exchange of one Life for 
another, 


Chanccl. 


HIS 1s a Place ſeparated from the Body of the Church, 
by Lattices or Windows of Wood, which in Latin are 
call d Cancelli; and from thence ttis call'd a Chancel. 
"Tis the Frechold of the (5) Rector, and Part of his Glebe, 
and therefore he ought to repair it; but if the Rectory is im- 
- propriate, then the Impropriator muſt do it: And this he 1s 
enjoined to do, not only by the Common Law, but by the Ca- 
nons of the Church; for in the Gloſs upon the Conſlicution of 
Cardinal Oetbobon, tis ſaid, That Chancels muſt be repair'd by 
thoſe who are thereunto oblig' d; which Words muſt refer to 
the common Cuſtom of (i) England, by which Rectors are ob 
liged to repair the Chancels : And if Prohibitions ſhould be 
granted in ſuch Caſes, Conſultations are uſually awarded, of 
which there are Forms in the “ Regifter. 


Men —_— 


(b) 2 Rol. Rep. 211. (i) 2 Inſt. 480. * 43. 
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It hath been a Queſtion, If an Impropriator ſhould negle& 
to repair the Chancel, how he may be compell'd to do it ? And 
"*2is held, that the Impropriate Rectory cannot be ſequeſtred 
by the Spiritual Court; becauſe, by the Statute 31 L. 8. the 
Profits of ſuch a Rectory are made by a Lay Fee, and ſo not 
ſubject to the Juriſdiction of that Court, ſo that the Remedy 
mult be againſt the Perſon himſelf, as againſt a Lay-man, for 
not repairing the Church. 

Fehoaſp, one of the good Kings of Fudab, took a more effec- 
tual Remedy for the Repairs of the Temple in his Reign; for 
having appointed the Prieſts to take the Money ariſing out of 
Things brought in to the Church, and dedicated to the Re- 
pairs thereof, and they having applied it to another Uſe for 
23 Years together, he commanded that they ſhould receive no 
more Money of the People, but appointed his Secretary to do 
it, who attually paid the Workmen who wrought in the Houſe 
of the (&) Lord. 

Bur notwithſtanding tis the common Cuſtom for the Rectors 
to repair; I do not deny, but in ſome particular Places there 
may be an ancient Cuſtom to the contrary ; as for Inſtance, 
there is ſuch a Cuſtom in London for the Pariſhioners, and not 
the Rector to repair the Chancels. 

So likewiſe by (7) Preſcription; a particular Man's Eſtate 
may be liable to repair it, which is a better Exemption to the 
Rector than that Place of Scripture which he alledg'd to prove 
that his Pariſhioners ought to pave the Chancel, viz, Paveant ili 
E non paveam ego. 

In (n) Hawkins's Caſe, a Cuſtom was found for the Pariſhio- 
ners of St. Edmond, on the Bridge in Exeter, to repair the Chan- 
cel; bur the Cuſtom being laid for the Owners and Occupiers of 
ancient Houſes there to repair, c. and the Defendant being 
rated for Mills and Racks in the Pariſh, that varied from the 
Cuſtom, and ſo it was void. 

As to Seats in the Chancel, it hath been a Queftion, Whether 
the Ordinary may place any Perſon there? The Objections 
againſt it are. | 

t. Becauſe tis the Freehold of the Rector. 
2. Becauſe he is to repair it. | 

But theſe are not ſufficient Reaſons to deveſt the Ordinary 
of that juriſdiction; for the Freehold of the Church is in the 
Parſon, and yet the Biſhop hath a Power of placing Perſons 
there. | 

Then as to repairing, tis no more than what of common 
Right he ought to do, for he receives the Profits of the Church, 
and by the Canon ovus ibit cum emolumentis ; but tis otherwiſe 


(2 Kings xii. (I) z Vent. 25. 2 Vent. 239. 1 Mod. 2 57. 
(m) 5 Mod. 389. | 
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at Common Law, for if the Seat is not in Nave Eccleſie, the 
Ordinary hath nothing to do with it. 


Chancellor. 


N ancient Times, Emperors, and Kings had ſuch a t 

Eſteem of the P of Biſhops, that they gave them JuriC: 
diction 1n particular Cauſes, as in Marriages, Adultery, Laſt 
Wills, Sc. which were determin'd by them in their Conſoftory 
Courts. 

But when many Controverſies did ariſe in thoſe and other 
Caſes, it did not conſiſt with the Character of a Biſhop to in- 
ter poſe in every litigious Matter; neither could he diſpateh it 
himſelf, and therefore it was neceſſary for the Biſhop to depute 
ſome ſubordinate Officer, experienced both in the Civil and 
Canon Laws, to determine thoſe () Eecleſiaſtical Cauſes; and 
this was the Original of Dioceſan Chancellors. 

Under this Title I ſhall treat, 


1. Of the Antiquity of a Chance!lr, and how he muſt be 
qualified for the Office. 

2. To whom it may be granted. 

3- What Eftate a Chancellor hath in this Office. 


Frſt, The Antiquity cf the Dfſice.} Some have been of 


Opinion, that Chancellor were very late Officers, and intro- 
duced by the Sloth and Negligence of Biſhops, who were un- 
willing to hear and determine thoſe Cauſes in which they had a 
Juriſdiction. 

But the Learned (o) Sir Tho. Ridley tells us this is a Miſtake; 
for in the firſt Ages of the Church, the Biſhops had thoſe Of- 
ficers which were call'd Eccleſtecdici, that is, Church- Lawyers, 
who were bred up in the Knowledge of the Civil and Canon 
Laws, and their Buſineſs was to aſſiſt the Biſhop in his Juriſdic- 
tion throughout the whole Dioceſe; and becauſe the Char e/or 
. doth the ſame Thing now, therefore he concludes that the Office 
was the ſame with thoſe ancient Church Lawyers. | 

Yer probably they were not Judges of Ecclefafticel Courts, as 
 Chanceliors are at this Day, but only adviſed and aſſiſted the Br- 
ſhops themſelves in giving Judgment; for we read of no Chen- 
cellors here in all the Saxon Reigns, nor after the Conqueſt, be- 
fore the Time of H. 2. for that King requiring the Artendance 
of Biſhops in his State Councils, and other publick Affairs, it 
was thought neceſſary to ſubſtitute Cancellors in their Room, to 
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diſpatch thoſe Cauſes which were proper for their Juriſdie- 
tion. 

And here it may not be improper to give the Reader a ſhort 
Account by whom the ancient Eccleſiaſtical Juriſdiftion was ex- 
erciſed in this Kingdom; and that was by the Biſhop, in Con- 
junction with his Clergy, in a Divceſan Synod, whoſe Decrees 
were obligatory only in that Dioceſe, and extended no further, 

But about that Time, Gratian, who was ſent Legate to our 
H. 2. by Pope Eugenizs III. had collected and publiſhed a Book 
of Canons, which that Pope, for the real Value he had for the 
Book it ſelf, or rather to honour the Publiſher, who was his 
Nephew, commanded to be tavght, and allowed it to be re- 
ceived, as containing the ſtanding Rules to decide all Eccleſi- 
aſtical Caſes throughout rhe \V eftern Church. 

It was upon this Occafion, and at this Time, that the ancient 
Ecclefiaftical Juriſdiction was alter'd in this Nation; for now 
the B ſpops ard their Clergy were to ſtudy this new Book of Ca- 
nons, in order to give a right Judgment in ſuch Caſes ; but it 
happen'd to be at a Time when the Clergy were ſo miſerably 
oppreſſed by the Monks, and many of them were reduced to 
ſuch narrow Circumſtances, that they gave up this Right of 
ſitting in Judicature with their Biſhop, whom they were forced 
very often to Petition even for a moderate Subſiſtence: And 
the Prelates them{eives were arriv'd to ſuch a Degree of Gran- 
deur, that they did not only preſide in State-Councils, but 
built and fortitied Caitles as well as Monaſteries, and maintain- 
ed both Horie and Foot Soldiers at their own Charge, and aſ- 
ſumed ſuch exorbitant Privileges and Immunities, that made 
them little inferior to en Heads, with whom they often 
contended upon the leaſt ſuppoſed Aggrievance; and therefore 
it being beneath their Dignity to ſtudy the Canon Laws, they, 
in Imitation of Kings, did appoint and conſtitute Chancellors, 
who had been bred up in the Knowledge of theſe Laws at our 
Univerlitics, where they were publickly taught, or in ſome 
other Nation, where they were generally received. 

in a few Years afterwards a Chancellor became ſuch a neceſ- 
ſary Officer to the Biſhop, that he was not to be without him; 
for if he would have none, the Archbiſhop of the Province 
might enjoin him to depute one; and if he refus'd, the Arch- 
biſhop might appoint one himſelf ; becauſe tis preſumed, that 
a Biſhop alone cannot decide ſo many Spiritual Cauſes which 
ariſe within his Dioceſe. | 

The Perſon thus depured by the Biſhop hath his Authority 
from the Law ; and his Juriſdiction 1s nor, like that of a Com- 
miflary, limited to a certain Place, and in certain Cauſes, but 
extends throughout the whole Dioceſe, and to all Eccleſiaſtical 
Nlatters; not only for Reformation of Manners, in Puniſh- 
ment of Criminals, but in all Cauſes concerning Marriages, 
Laſt Wills, Adminiſtrations, &c. _ 
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The learned Lord Verulam was never ſatisfied in theſe Depn- 
tations; for by all Laws in the World, Offices of Skill and 
Confidence are prohibited to be executed by 3 except 
ſuch a Power to depute is contained in the original Grant: A 


Fudge never yet made a Deputy, and a Biſhop is a Fudge of the 
higheſt Degree. 

Beſides, all judical Offices are perſonal, and ſo are all Truſts: 
Theſe are Things inherent, and cannot be transferred to ano- 
ther; ſo that by what I have mention'd, tis probable that 
when Biſhops became Grandees of Kingdoms and Privy Coun- 
ſellors to Princes, then they delegated this Juriſdiction to Chan- 
cellors, in Imitation of Kings, who are uſually attended with 
ſuch Officers. 

is Qualifications.] As to his Qualifications, neither a 
Layman, or married Perſon, could exerciſe this Office by the 
Canon Law, or any other Ecclefiaſtical Juriſdiction whatever; 
but after (p) H. 8. had re aſſumed the Supremacy, a Law was 
made, by which Doctors of the Civil Law, whether married or 

2 might be made Chancellors, and fit as Fudges in Biſhops 
urts. 

"Tis true, this Law was repealed by a () Statute made 

1 2 Phil. & M. but it was reviv'd by 1 Eliz. 1. 

By one of the Canons of King Fames I. no Man is to be ad- 
mitted to be a (r) Chancellor, except he be learn'd in the Civil 
Law, and at leaſt a Maſter of Arts, or Bachelor at Law, and 
26 Years old. 

It hath been a Queſtion fince the Statute 37 H. 8. and before 
that Canon, Whether a Bachelor at Law was capable of being 
a Chancellor or Commiſſary ? And it was adjudged that he was ca- 
pable ; for the (s) Statute is not reſtrictive to Doctors of the Civil 
Law alone, ſo that no other Perſon might be a Chancellor. 

The like Point was adjudged fince the () Canon, between 
Walker and Sir Fobn Lamb ; in which Caſe it was held, that the 
Statute 37 H. 8. was an Afhrmative Law, and did not reſtrain 
the Office to a Doctor of Law. 

If therefore the Knowledge of the Civil Law qualifies a Man 
to be a Chancellor, then he, who is not competently learn'd in 
- that Law, is not capable of rhat Office ; and for this Reaſon 
Dr. Sutton, who was Chancellor to the Biſhop of Glouceſter, and 
who was only Rector of a Pariſh-Church, and not inſtructed in 
the Civil or Canon Law, was depriy'd by the Eccleſiaſtical Com- 
miſhoners for that very Reads, tho it was objected that he 
had a («) Patent from the Biſhop for his Office, which was 
confirm'd by the Dean and Chapter ; and ſo had a Frechold for 


_—_—_Cw=wW 


( 37 H. $. cap. 17. (q) Canon 127. (r) Cro. Eliz. 314. 
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1 which eould not be determined by Eecleſiaſtical Com- 
miſſioners. 

But this was denied by Juſtice Doderidge; for tho“ the Office 
was granted for Life, yet the Officer having no Skill to exe- 
cute it, he had no Freehold in it; for his Inſufficiency created 
an original Incapacity, ſo as to make the Grant void ab initio. 

It muſt be agreed, that the Right which he had to receive 
the Profits was Temporal, but the Exerciſe of the Office was 
Spiritual ; and 3 the Eceleſiaſtical Court is proper to 
determine whether the Perſon is ſufficiently qualified in Point 
of Learning, in the Canon and Civil Laws, to execute ſuch an 
Office or not; and ſhall not be prohibited. 

Bur if that Court will deprive a Perſon for Matters cogni- 
zable ar Law, then the Judges will prohibit them. 

The Caſe of Dr. Sutton, before-mentioned, is the only Caſe 
where a Chancellor hath been deprived by the Spiritual Court 
for Inſufficiency. It was lately attempted upon a Libel againſt 
Dr. Fenes, Chancellor of the Dioceſe of Landaff, for the like 
Reaton, viz. for being unlearned in the Canon and Civil Law; 
but the Doctor had Recourſ: to the Temporal Courts for a 
(x) Prohibition, which was granted, and he declared upon it ; 
bur the Caſe was not determined, 

"Tis true, the Statute aboye-mentioned allows, that Doctor: 
| f the Civil Law may be made Chancellors ; which is obly a bare 

ermiſhon, but doth not enjoin them to be ſo: And tis obſer- 
vable, that it was made in the very next Year after H. 8. 
had made Cromwell his Vicegerent in Ecclefiaſtical Matters, 
ſo that it ſeems deſigned to give Authority to that Commiſſion; 
but Complaints have been often againſt thoſe who make Lay- 
men Chancellors ; as if a Clergyman was not capable of the 
Office, when tis certainly moſt agreeable for one in Hol 
Orders; for many of them have not only Experience in thoſe 
Laws by which Eecleſiaſtical Caſes are to be decided, and 
may therefore be competent Judges to hear and determine the 
ſame ; but they are qualified by their Orders, as Spiritual Per- 
ſons, to pronounce the final Sentence of Excommunication 
againſt thoſe who refuſe to obey their Decrees, which no Lay- 
man can do; and no other Inſtance can be given in any ſore 
of Judicature whatſoever, where one Man fits N to Try 
the Cauſe, and another, who never heard any of the Proofs or 
Allegations, gives Sentence againſt the Offender. | 

-1Hether it may be Gzanted to Two.] The next Thing to 
be conſider'd is, to whom it may be granted, viz. whether to 
One or Two: And as to thar, it hath been doubted, whether a 
Jwiicial Office, as this, might be granted to Two, becauſe they 
may difter in Judgment, which might be a Delay to Juſtice ; 
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for one may Excommunicate, and the other Abſolve. But 
ſuch a Grant may be ſupported by Uſage; that is, if che Office 
was granted to Two before the Statute (y) 1 Elz. it may be 
granted ſo afterwards ; for that Statute provides, That all h- 
ful Grants made by Eccleſtaſtical Perſons, of any Office, in old Time 
<vont to be granted, ſhall be g | 

Anno 8 Fac. 1. this Office was granted to (2) Dr. Treror and 
Griffin. And in the Caſe of Dr. Fores, it was granted io him 
and another; and there being ſeveral Grants of the Office to 
Two fince the Statute, it was an Iiducement to the Court to 
believe that it was granted fo before. | 

What Eſtate he hath in the Cff.ce.] I ſhall now conſider 
what Eftate the Perſon hath in this Office: And this, by the 
ancient Eccleſiaſtical Laws, was not an abſolute Eftare for 
Life, for a Grant of Juriſdiction did ceaſe by the Death of the 
Grantor ; and there is a very good Reaſon for it, viz. Ne invi- 
tus habeat Officialem fortaſſis illi odioſum. 

This was the Opinion of (a) Juſtice Doderidee, in the Pre- 
bend of Hatchecley's Caſe, viz. Thar ſuch a Grant was ror good, 
bur during the Life of the Biſhop, and ſhould noc bind his Suc- 
ceſſors: And my Lord Coke was of the ſame Opinion, viz. Thar 
it was very hard it ſhould not be in the Power of the Succeſſor 
to remove him, but that he ſhould be bound to anſwer for the 
Acts of another who was never deputed by him. 

But now the Patents for ſueh Places are generally made for 
the Life of the Grantee ; and by Virtue of ſuch Grant he is 
made the Judge of the Conſiſtory Court: And the legal Acts of 
that Court are reputed and taken as the Ads of the Biſhop him- 
ſelf, by whoſe Authority he fits; for there lies no Appeal to 
him as the immediate Superior, but to the Archbiſhop of that 
Province. 

The Canoniſts hold, that by a general Grant of this Office, 
nothing paſſes but a Power or Authority to hear Cauſes ; and 
that the Biſhop, by appointing a Chancellor, doth not devett 
himſelf of any other Power, which he hath as Ordinary, bur 
he may delegate all or any Part of it by Special —4 to 
others; for tho by the Statute 37 H. 8. Doctors of Law are 
made capable of exerciſing all manner of Eccleftaſtical Juriſ- 
diction, yet the Biſhops from whom tis derived may limit and 
circumſcribe ic to particular Ads and Caſes, but this is ſeldom 
done. 

Laftly, A Chancellor thus deputed may make a Leaſe of a (6) 
ReQory, which ſhall be good without the Confirmation of the 
Dean and Chapter, for he is not infra minores ordines qui famu- 
latur Eccleſie. He is a Prebendary and more; for he hath a 
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Prebend and a Dignity, and is ſeiſed in Fee in Right of the 
Church within the very Words of the () Statute 32 H. 8. 


Chantry. 


HIS was a little Chapel, or particular Altar in a Ca- 
thedral Church, built and endowed for the Maintenance 
of a Prieſt to ſing Maſſes, which were held ſatis factory to re- 
deem the Soul of the Founder out of Purgatory; and from 
thoſe Prayers, in this Place, it was called a Chantry, and the 
Prieſt who officiated there was called a Charter, or Souls Prieſt. 

The Original of Chantries here was in the Thirteenth Centu- 
ry, when the Doctrine of Purgatory was invented and received; 
for there were many of thoſe in England before the Diſſolution, 
and any Man might build a Chantry without the Leave of the 
Biſrep; but this was by the Authority of the Pope, for in thoſe 
Places, and by thoſe Prieſts, the Doctrine of Purgatory was 
maintained; but in latter Times, none could build Chantries 
without the King's Licenſe, 

In the yo of H. 8. when the Belief of Purgatory began 
to decline, and the Trade of Redeeming Souls from thence de- 

_ ercafed, it was thought an unneceſſary Thing to continue the 
Penſions and Erdowments of thoſe Priefts; therefore Anno 3) 
H. 8. cap. 4. theſe Chantries were given to the King, who had 
Power at any Time to iſſue Commiſſions to ſeize thoſe Endow- 
ments, and take them into his Poſſeſſion; bur this being in the 
laſt Year of his Reign, there were ſeveral of thoſe Endow- 
ments vhich were not ſeized by Virtue of any ſuch Commiſ- 
ſions: And therefore, Aune 1 Ed. 6. cap. 14. thoſe Chantries 
which were in Being five Years before the Seſſion of that Par- 
liament, and not in the actual Poſſeſſion of H. 8. were adjudg- 
ed to be, and were veſted in that King. 

But becauſe many of thoſe Chantries were actually ſurrendred 
to I. S. therefore there was a Clauſe in this laſt Statute to con- 
firm ſuch Surrenders, with a Saving to the Right of others. 

About 27 Years after this Statute of Ed. 6. a Man had a Par- 
cel of the Poſſeſſions of a Chantry, which he held by the Pay- 
ment of (4) Rent and Fealty ; theſe Lands came to the King, 
who granted them to another: It was held, that the Patentee 
ſhould enjoy them by Virtue of the Grant, and ſhould pay the 
Rent to him who was Lord before, not as a Rent-Service, bur 
as a Rent Charge; for which he might Diftrein of Common 
Right. 
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I ſhail mention ſuch Caſes which I find to have been adjudg- 
ed upon this Statute ; but firſt I muſt repeat the Words of the 
Statute it ſelf, 

All Chantries, and all Lands belonging to them, and given and 
at pointed to the finding a Prieſt, to habe contimi ice f92 Ever; 
and alſo all Annual Rents imployed for the Maintenance of any fti- 
pendiary Prieſt for ever, are * in the King. | | 

Now the Word given before mentioned, doth not import an 
abſolute (e) Gift; for if Lands were given upon Condition to 
find a Prieſt, Sc. tis within this Statute: And fo it 1s, tho” 
the Gift is for Life, notwithſtanding the Words of the Statute 
are, viz. Given to the finding a Prieſt for ever; becauſe the chief 
_ of the Law-makers was to ſuppreſs all ſuch ſuperſtitious 

les, 

If Land of the Value of 20 J. per Aunum was given to find a 
Prieft, without mentioning how much of it ſhall be applied for 
his Maintenance, in ſuch Cate the whole is veſted in the Kung 
by this Statute. a 

So tis, if by the Gift or the Will of the Donor, the Prieſt is 
limited to receive only 10 J. for his Maintenance, becauſe the 
other 10 J. ſhall be intended for the finding Neceflarics to car- 
ry on the Superſtition, as Veſtments, Books, Cc. 

But if the other 10 J. had been given to the Poor, that had 
been a good Uſe; and in ſuch Caſe, the King Mould have but 
the 10]. allowed to the Pricft, as an Annual Rent iſſuing our 
of the Land; for where- ever there is a good Uſe coupled with 
a bad one, the (f) King ſhall have no more but what is ap- 
pointed for the ſuperſtitious Uſe. 

As for Inſtance; Where two Houſes, Anno 6 H. 7. were de- 
viſed for the (g) Mainterance of an Obit, at 5 s. 4 d. Annual- 
ly, and the reſt of the Profits to repair the Church; in ſuch 
Caſe, the King ſhall not have the Houſes, bur only ſo much as 
was appointed for maintaining the Obit, which was a Funeral 
Solemnity every Year, in Commemoration of the Death of the 
Founder. 

Tho' in ſuch Caſes, ſome of the Profits muſt be implied for 
that good Purpoſe for which they were deſigned, an4 not all 
to the ſuperſtitious Uſe; for if Lands, of the yearly Value of 
91. 4 s. were given to find a Prieſt to pray for the Soul of the 
Donor, and to fing an Obit; out of which he appointed, that 
the Prieſt ſhould yearly receive 61. 13. 8 d. and for the Obit 
13s. 4d. and the Reſidue to repair the Church: Now, tho” 
the latt was a good Uſe, yer it was held that thoſe Lands were 
veſted in the King, becauſe the ſuperſtitious Uſes amount- 
ed to 7 l. 7 5s, And there was a Quit-Rent of 21. 2 s. iſſuing 
out of the Land, and due to the King at the Time of the De- 
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viſe, both which amounted to more than the yearly Value of 
the Land; ſo there could be nothing remaining for the (5) 
good Uſe: 

Bur where both thoſe Uſes meet in one Gift, and it doth 
not appear how much ſhall be applied ro each Uſe, there the 
King ſhall have the Whole; becauſe of rhe Uncertainty, which 
would have been otherwiſe, if the Quantity had been limited 
to each Uſe; for then the (i) King ſhould have only ſo much 
as was implicd to ſupporr the ſuperſtitious Uſe. 

Ir muſt be likewiſe a Chantry in Fact, and not in Reputation; 
for if the Lands are not given or implied to ſuperſtitious Purpo- 
fes, but only reputed ſo, thoſe are not given to the King. 

As for Inſtance: A Man deviſes 400 J. to the ( Dean and 
Chapter of York, to find a Chantry in their Church for ever; 
and an Obit every Year for the Death of the Founder, and ap- 
pointed how much the Prieſt ſhould have for his Maintenance. 

The Dean and Chapter reccived the Money of the Executors 
of the Donor, and obliged themſelves, ac omnia bona ſua, to 
perform his Will. 

Afterwards they purchaſed Lands with this Money, and ap- 

inted a Stipend for the Prieſt, and another Sum for the Obit : 
New, tho' theſe Lands were purchaſed for this very Purpoſe, 
yet this was held not to be a Chantry by the Will of the Donor, 
becauſe the Money, and not the Land, was given; and the 
Dean and Chapter did not make ir a Chantry, becauſe they did 
not oblige their Lands, but their Goods, for the Payment of 
this yearly Penſion to the Prieſt. 


3 Plurality. 
Chaplain. 8 See 3 Reſidence. 


N former Times, when the Kings of France were engaged 

in Wars, they always carried St. Martin's Cap into the Field, 
which was kept in a Tent as a precious Reliek; and from 
thence the Place was called Capella, and the Prietts, who had 
the Cuftody of that Tenr, were called Capellani; and from 
them thoſe who minifter in ſacred Affairs were afterwards 
called Chaplains. 

Theſe Perſons amoregſt us, are only ſuch as officiate in the 
free Chapel; of the King, or in private Oratories of Noblemen 
and others, who by the Stature 21 H. 8. cap. 13. have Power to 
retain the Number following : 


——_— 


(b) Jones 387. Cro. Car. 455. (i) Moor 189. 263. (k) 2 
Cro. 51. | 
Almonev 


— 
Q 
WA 


Chaplain, 


Almoner, 2 | Duke, 6 
Archbiſhop, $ | Dutcheſs, being a Widow 
Baron, 3 and tho' ſhe marries, 8 K 
Barons Widow, 2 Earl, 5 
Biſhop, 6 | Knight of the Garter, 3 
Chancellor, 3 | Mar ueſs, 5 
Chief Fuſtice, I | Secretary of State, 2 
Clerk of the Cloſet, 2 | Treaſurer of the Houſhold, 2 
Maſter of Rolls, _ 2 | Viſcount, 4 
Comptroller of the Heuſhold, 2 | Warden of Cinque Ports, I 
Dean of the Chajel, 2 


NOTE, That tho Widows of Dukes, Marqueſſes, Earls and 
Barons, do marry under that Degree, they may retain Two Chap- 
lains, which fhall be qualified within this Lay. 


Theſe Perſons thus retain'd have the Privilege to get a Diſ- 
1 to hold Two Livings; and in ſuch Caſe, if they are 
egally inducted into a ſecond Living, tho' the Lord is afrer- 
wards attainted, or remoy'd from his Office, they ſhall hold 
both during their Lives; but if attainted or Gi'plac'd before 
the Chaplain is preferred to a ſecond Living, then the Qualifi- 
cation is gone. 

The Statute 25 H. 8. c. 16. empowers every Judge of the 
King's Bench and Commen Pleas, the Chancellor and Chief Baron of 
the Exchequer, and the Kirg's Attorney and Sollicitor General, to 
retain each of them one Chaplain, who ſhall be Attendant on 
his Perſon, and may ha ve one Benefice with Cure, and be Non» 
reſident on the ſame. 

And by the 33 H. 8. c. 28. the Groom of the Stole, the Trea- 
ſurer of the King's Chamber, and Chancellor of the Dutchy of 
Conan, may retain each one Chaplain. 

A Chaplain muſt be retained by Letters Teſtimonial, under 
Hand and Seal; and it is not enough for him to be made fo by 
Word only, by ſuch Perſon as may qualify by the Statute to 
hold Livings, Sc. although he abide and ſerve as Chaplain in 
the Family. 

But where a Nobleman hath retain'd and thus qualified his 
Number of Chaplains, if he diſmiſſes them from their Artend- 
ance upon any Diſpleaſure, after they are preferred, yet they 
are his Chaplains at large, and may hold their Livings during 
their Lives; and ſuch Nobleman, tho' he may retain further 
Chaplains in his Family, they are meerly ſuch, for he cannot 
qualify any others to hold Pluralities whilſt the firſt are living, 

For if a Nobleman could diſcharge his Chaplain when ad- 
vanc'd, to qualify another in his Place, by that Means he might 
advance as many Chaplains as he would, and evade the Sta- 


tute. 4 Rep. 90. 
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The Inſtrument of Retainer of a Nobleman's Chaplain, is 
of the following rorm : | 


Univerj's S ſingulis proſentes Literat inſpecturis, five ques infra 
ſeripta tangunt ſea tangere poterint in ſuturum, Thomas Dominus A. 
Baro de . in Com. &c. ſalatem. Noveritis me prefat. Thom. Dom. 
A. de V te jrobitate, morum integritate, & ſacrarum Literarum | i- 
entia, de quibus Fohannem D. Clericus mibi commendatus exiſtit, ip- 
ſum Fol em D. in numerum Cage llanorum meorum Dome ſticorum, ad 
deſorvierdum mili circa Divina Officia, infra des meas celebranda, 
ajſumpſiſſe, aceregaſſe. aſciv ſſe, & admiſiſſe: Eumque in Cavellanum 
meum Lomeſt cum aſſimere, aggregare, aſciſcere & admittere per pre- 
ſentes. Qunrum gere libere liceat & li ebit eidem Fohanni D. Ca- 
peilano meo, ommia & ſingula Privilepia, Beneficia, Libertates, Pre- 
heminentias, & Immunitates Capellanis Baronum & Procerum in 
Statutis & Legibus bujus inclyti Regni Anglia quomodocunque con- 
ceſſa H elareita conſequi pariter EP vbtinere ad oninem Furis effe#un: 
inde ſe,ut vnlentem, Uludgus Univerſitati veſtræ atteſtandum ſore 


duxi oprortinum, ſiccue Atte ſtor per præſentes Dat. ſub manu & fg. lo 
meo ad Arma, die & Anno, c. 


Chapcl. 


| 9 Word 1s deriv'd from Capella, mention'd in the laſt 

Title, which was a little Tent, wherein Relicks were 
kept; but afterwards it was taken for every private Chapel or 
Oratory. 


985 us here in Exgland, there are ſeveral Sorts of Cha- 
els. 

1. Parochial Chapels, and theſe differ only in Name from Pa- 
riſh Churches, but they are ſmall, and the Inhabitants within 
the Diftrict are few, in reſpect to larger Churches and Pariſhes; 
and formerly theſe were united to Churches. 

Bur if there is a * Preſentation Ad Eccleſtam, inſtead of Ca- 
pellam, and an àAdmiſſion and Inſtitution upon it, tis no more 
a Chapel, bur a Church; and if upon an Avoidance there 
ſhould happen to be any Diſturbance, the Patron may have a 
Quatre injed t pr ſentare ad Eccleſtam. 

2. Chapels which adjoin to, and are Part of the Church ; and 
thoſe are ſuch which were built by honourable Perſons, for Bu- 
Tying Places for themſelves and Families. 

3. Chapels of Eaſe, and thoſe are uſually built in very large 
Pariſhes, where all the People cannot come to the Mother-Chur.b; 
and in theſe C/apels the Cure is uſually ſerv'd, either at the 
Charge of the Rector, or of ſuch, who, by Cultom or Compo- 


D'S Rep. 66, 1 Ral. Rep. 126. Hob. 66, 
ſition, 
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fition, are to provide a Miniſter to officiate there; but gene- 
rally the Sacraments are to be adminiſter'd in the Pariſh 
Church, and not in theſe Chapels. 

"Tis true, in ſome particular Diſtricts, where there are ſuch 
Chapels, they may baptize and adminiſter the Sacraments, and 
may have Chapei-Wardens ; but theſe Chapels are not exempt 
from the Viſitation of the Ordinary, nor thoſe who reſort thi- 
ther, from contributing to the Repairs of the Mother Church, 
eſpecially if they bury there; for tho' ſome Part of the Pariſh 
have always repair'd the Chapel, yet 'tis ſtill the ſame Pariſh, 
and they are Part thereof, and therefore of common (o) Right 
ought to contribute to the Repairs of the Church; and the ra- 
ther, becauſe ſueh Chapels were built for their Eaſe, and they 
are obliged to go to the (p) Mother Cl urch, but not to the Chap- 
pel ; yer they may be diſcharg'd of this Duty by Preſeription, 
tho* tis againſt common Right; but then they muſt ſhew ſome 
ſpecial Cauſe, upon the very (4) Indowment it ſelf; for 'tis 
not ſufficient to alledge, that Time our of Mind, they have re- 
pair'd their own Chajel, and by Reaſon thereof have been diſ- 
charg'd towards the Repair of the Church, becauſe tis no direct 
Preſcription ; but if they preſcribe generally to be diſcharg'd, 
without ſhewing for what (r) Cauſe; or if they alledge, that 
Time our of Mind, they have repair'd Part of the Wall of the 
Chur:h-yard, and their own likewiſe, or ſhew any f Adu to 
pay a certain Sum yearly towards the Repairs of the Mother- 
Ch:rch, ſuch a Preſcription is good. | 

But the later Authorities are, that the above mentioned 
Preſcriptions are good, if they can ſhew any reaſonable Cauſe 
for them. | 

As for Inftance: The Churchwardens of Aſton in Nortbumber- 
land, libelled in the Spiritual Court at Durham, for not repairin 
their Church; the Defendants moved for a Prohibition, — 
ſuggeſted that they had a Paroch:a! Chazelry within the Pariſh 
of + Afton; and that the Inhabitants had, Time out of Mind, a 
Parochial Chapel, and Divine Service and Sacraments there (bur 
did not ſay Brrials) and had always been exempted from Re- 
pairs of the Chnr:h, in Conſideration they had been charg'd to 
repair their Chapel, which was always done; and upon this 
Suggeſtion a Prohibition was granted to try the Cuſtom, which 
was agreed to be good, if the Chapel had Sacramenta, Sa ra- 
mentalia & Sebulturas ; but if Burials were at the 1other- Church, 
that would be a Reteryation of the ancient Right, by which 
thoſe of the Chapelry were bound to contribute to the Repairs of 


(o) 2 Rol. Abr. 289. () Hob. 66, 67. 1 Rol. Rep. 126. 
2 Rol. Rep. 263, 265. (4) 2 Rol. Abr. 290. 2 Rol. Abr. 311. 

Contra. (r) 2 Rol. Abr. 290. f This was the Cale of Gooſey 
and Stanfor:!, in Com. Berks, + 2 Lev. 102. 
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the Church; which is very true; and yet ſuch a Preſcription 
hath been held good, tho' the Burials have ſtill been at the 
Mother Charch. | 

For about four Years af:erwards the like Caſe came in Que- 
ſtion, between the Inhabitants of * Adderbury in Oxfordſbire and 
thoſe of Bode:ut, which is a Village in that Pariſh, and which 
had a Chapel, Chancel, Bells, & omnia alia Parochialia Trophea ; 
and alſo Divine Service, Sacraments, Perambulations, diſtinct 
from Aaderbury; that they never went to that Church, had no 
Seats there, but that they had diſtinct Church. wardens, and no 
other Uic of the Pariſh Church of Adderbury, but to bury their 
Lead there ; and by reaſon all this had been diſcharg'd to re- 
pair that Church : This was held to be a good Cuſtom, notwith- 
ſtanding the Burials were at the Mother-Chur b. 

3- Free Chatels; and theſe are ſuch which were founded by 
Kings of England: This appears by the Writs of Prohibition, 
when the Privileges of ſuch Chapels have been invaded by Ab- 
bots and others; for the Recital is, (/) Cum Ecclefie, Ec. per 
Progeniteres neſtros, quondam Reges Angliæ, ſundata, &c. Capella 
Libera à prin ava ſua fundatione ſuerit; where the Word Libera 
importe, that tis free from all Epiſcopal Juriſdifion, and onl 
to be viſited by the (t) Founder and his Succeſſors, which is 
done by the Lord Chancellor; but yer the King may Licenſe 
any Subject to build and endow a Gael, and by Letters Pa- 
tent exempt it from the Viſitation of the Ordinary. 

5- Chazels in the Univerſities, belonging to particular Col- 
leges, thele are conſecrated, and Sacraments are adminiſter'd 
there; but they are not liable to the Viſitation of the Biſhop, 
but of the Founder. | 

6. Domeſtick Chapels, which were built by Noblemen and 
others, for the private Service of God in their Families; and 
theſe arc not conſecrated, they may be built without the Leave 
cf che Fiſhop ; bur by the Canon Law, Chapels, which had Pa- 
riſhes unned to them, could not be built without his Conſent ; 
ang becsuſe Domeſtick Chapels might, tis probable, for that 
Reaſon, they are exempted from his Juriſdiftion, 


Charitable Uſes. 


HERE have been many conſiderable Gifts and Diſpo- 

] ſitions of Lands and Goods to Charitable Uſes within 
this Kingdom, by Perſons who had Power and Inclinations to 
wake them; bur it would be more truly Charity, if the reli- 
gious Lonors had the Courage to give away their Poſſeſſions in 
their Life-time, and did not defer it 'till their Deaths, as too 


— 


„a2 Lev. 186. (/) Regiſt. 40, 41. (t) N. B. 42. 
| frequently 
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frequently is prais'd : For the Virtue of the Gift moſt certain- 
ly abates, when tis no longer in the Power of the Giver to 
enjoy it. 

And as theſe Charitics are of late Years vaſtly increas'd, ſo 
that the Incomes of them amount to a very great Revenue; 
and the greater they are grown the more they are abuſed : Ir is 
juſtly to be fear'd, that the Temptation on the one Hand, 

in'd to the Excuſe on the other, may at length make them 
in Danger of being ſeiz'd by the Government; if ever we 
ſhould have an ambitious and avaricious Monarch, void of Re- 
ligion, ſeared on the Throne. 

But by * Statute it is ordain'd, That the Lord Chancellor 
may award Commiſſions into any Part of the Realm, to the 
Biſhop of the Dioceſe, and his Chancellor and other Perſons, 
authoriſing them to enquire, by the Oaths of twelve Men of 
the County, and by all other lawful Ways, of all Grants, Gifts, 
and Appointments, and all Abuſes and Miſemployments of any 
Lands, Tenements, and Hereditaments, and of Goods and 
Chattels given and appointed to Charitable Uſes, and make 
Orders for the better Employment of the ſame. 

And the Commiſſioners may make Decrees for Recompence 
to be made by any Perſon who being put in Truft, or having 
Notice of the Charitable Uſes, hath broke or defrauded the 
ſame Truſt or Uſes, by any Conveyance, Gift, Grant, Leaſe, 
or Relcaſe ; and againſt the Heirs, Executors, and Admini- 
ſtra tors of ſuch Perſons having Aſſets. | 

The Decrees ſo made are to be certified into the Chancery, 
and the Lord Chancellor ſhall rake Order for the due Execu- 
rion of them. And if any Perſon is aggriev'd with any Judg- 
ment or Decree of the Commiſſioners, on Complaint thereof 
to the Chancellor, he is to re-examine the Matter; and ma 
annul, diminiſh, or enlarge the ſaid Decrees as he ſhall thin 
juſt and equitable. | | 

But this Act ſhall not extend to prejudice the Power or Ju- 
riſdiction of the Biſhop, but that he may lawfully execute and 
perform the ſame in every Caſe as before the Stature was 


made. 


And in the Caſe of + Morpeth in Northumberland it was held, 
where Land is given to Perſons in Truſt to perform a Chari- 
table Uſe, and ſpecial Viſitors are appointed to fee that the 
Truſtees perform the Uſe according to the Donor's Intention; 
in that Caſe, if the Truſtees defraud the Truſt, the Viſitors are 
to reform, and not the Commiſhoners. 

Tho' where ſuch Viſitors are Truſtees alſo, there the Com- 
miſhoners may enquire intoand reform the Abuſe of the Charity. 


* 43 Eliz. c. 4. f 5 Car. 1. Law Char. Uſ. p. 68. 
B. Gibſon's Cod. 1138. 
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1 Shall not treat of this Word in a Theological Senſe, as being a 
Congregation of People met together ro worſhip the true 
God; and to partake of the Sacraments according ro the Infti- 
tution of our Saviour: Nor ſhall I treat of the Rulers, Belie- 
vers, and Catechumens, which were the three Orders of Men, of 
which rhe Church was at firſt compos'd, any farther than to 
tell the Reader, that the Rulers were the Biſhops ; the Belie- 
vers were thoſe which were baptiz'd, and did receive the Com- 
union, and were therefore call'd Illuminati, becauſe their Un- 
derſtandings were ſuppos'd to be enlightned by the Knowledge 
of the true Religion. | 

The Cate humens were not admitted to the Privilege of Bap- 
tiſm ; they were not ſo much as to ſtand in the Church when the 
Communion Service was begun; they were not allow'd o hear 
any Diſeourſes in the Church of the myſterious Points of Reli- 
gion, but only ſuch which relate ro Morals; nor were they per- 
mitted to ſay the Lord's Prayer. | | 

Bur to return; I ſhall treat of this Word in a legal Senſe, re- 
lating only to the Place where this Worſhip is perform'd ; and 
thts I will do under theſe ditterent Appellations: 


— 


Cathedrals, of which the Bh is Incumbent. 
2. Collegiate; and theſe were Monaſteries, of which Abbots 
and Priors were formerly the Heads. 


. Parochia!, of which Rectors and Vicars are Incumbents. 


3 


\Jz, 


As to the firſt of theſe, I find that when our Saxon Anceftors 
were converted to Chriſtianity, they us'd fuch Britiſh Churches 
which were then ftanding, and thole were very few. 

But Ethelbert, King of Kent, built two, and, by his Example, 
other great Men were encourag'd to do the like. 

Bede, cur fiſt Engl ſb (a) Hiſtorian, gives us an Account of 
two more, which were built by Noblemen ; and tis probadle, 
he had not mention'd it particularly, if it had been a common 
Thing to build Churches in thoſe Days, or if many had been 
then built ; from which we may conclude, that the Work wen: 
on very ſlowly; for tho' the Piety of ſome Biſhops mov'd them 
to ſo good an Undertaking, and one Birinus, an Italian, who 
was ſent hither by Pope Honorius, to preach the Goſpel, built 
a Chur h̊ at Dorcheſter in Oxfordſhire ; yet there were not Churches 
enough in the Nation to contain the Converts, for they uſually 


met in the Field, where they worſhip'd publickly under an ercc- 
ted Croſs. 


— 


(«) Lib. 5. CAP» 4. | Bur 
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Bur in the Churches thus builr, the Biſhop and his Clergy 


liv'd in common, whom he ſent out to particular Places to 
preach the Goſpel, where he thought they might be moſt ſuc- 
ceſsful ; and theſe are the Churches we now call Cathedrals. 
Theſe were dedicated to the Service of God in thoſe ear] 

Days, and were preſerv'd for that Purpoſe, when the Abbies 
vere demoliſh'd at the Beginning of the Reformation, and now 
ſtand as the ſtately Monuments of the Piety of our Predeceſ- 
ſors, affording a competent Maintenance to many ingenuous 
Perions, who were well deſcen4cd, and who have devoted them- 
ſelves to the Miniſtry of the Goſpel. 


a 


2. Collegiate; the State of an ambulatory Clerey being found 
to be inconvenient, and ſcveral Churches being built where 
Chriſtianity moſt prevail'd, but ſtill, at fome Diſtance from 
the Catherrals, the Biſhop ſettled a competent Number of 
Preslyters there, which not long after were call'd Collegiate 
Churches, and theſe were liberally endow'd by the great and pi- 
ous Men of that Age. 

3. Parochinl; in ſucceeding Ages, when the Nation became 
populous, and many Villages were built, ſome of them more re- 
mote from the Cathedrals, the Biſhop gave Leave that Churches 
ſhonl4 be built there, and rran+fer'd tne Right of Baptiſm and 
Burial to them, which with the Right of Tithes made them Pa- 
roc hin; and not long after, Lords of Manors built more Chur. bes 
on their own Lands, for the greater Conveniency cf themſelves 
and their Tenants, and made Pariſhes of their own Demeſnes ; 
bur this was not till the latter End of the Saxon Reigns ; for 
Bede, who was a Monk himſelf, complain'd to Egbert, Arch- 
biſhop of Tork, above 200 Years after the Converſion of the 
Saxons, that there was a great Want of Parochial Settlements 
in his Days, which 1mplics that there were ſome ſuch Settle- 
ments. 


But when Churches were erected, it was neceſſary to fix the 
Bounds within particular Diftricts, that the People who reſi- 
ded there might know where to attend the Worſhip of God; 
and Laws were ſoon made by the Conſent of the Biſhops, that 
the Lords of Manors might retain a third Part of the Tithes, 
ariſing yearly within their Manors, from the common Treaſury 
of the Dioceſe, for the Uſe of their Ch::xches ; and thus a Pa- 
rochial Right of Tithes became veſted in the Rectors of thoſe 
Churches ; and when this began, I ſhall acquaint the Reader un- 
der the Title Pariſh. 

And here it may not be improper to mention the ancient Ce- 
remonies, in conſecrating the Ground on which tie Church was 
intended to be built, and of the Church ir ſelf after it was 
builr. : 

When the Materials were provided for building, the Biſhop 
came in his Robes to the Place, c. and having prayed, he 
then perfum'd the Graund with Incenſe in a circular Motion ; 


then 
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then the People ſung a Collect in Praiſe of that Saint to whom 
the Church was to be dedicated; and then the corner Stone 
was brought to the Biſhop, which he croſe'd and laid for the 
Foundation. 

After theſe Ceremonies one would think ſome ſtately Fabrick 
was to be erected; but the Chrrches were then ſo very mean, 
that when the Candles were ſet before the Relicks, they wore of- 
ten blown out by the Wind, thro' the Chinks and Tannnels of 
the Walls; and it was upon this Occaſion that King Alfred in- 
vented Lanthorys. | 

But as mean as they were, thoſe Churches were always conſe- 
crated, and a great Fealt was made on that Day, or on the 
Saint's Day to which they were dedicated; but the Form of 
the Conſecration was left to the Diſcretion of the Biſvo). 

There was one drawn up here in 1661, tho' it was never au- 
thoriz'd ; aud probably it was made, becauſe fo great an Of- 
fence was taken at Fiſhop Laud's conſecrating St. Katherine Creed 
Church in Lendon, which was thus: 

He came on a Sunday, being the 16th Day of Fanuary, Arne 
1630, to the Wet Door of that Church; and fome Perſons, who 
were prepar'd for that Purpoſe, ſpoke aloud theſe Words, v2. 
Open, open ye everlaſting Doors, that the King of Glory may come in. 

Immediately the Doors were open'd, and the rx ax and ſome 
other Doctors enter'd; then he kneeled, and with Eyes liſted 
up, and his Arms ſpread, he pronounc'd the Place to be Holy, 
in the Name of the Father, Ec. | 

Then he threw ſame of the Duſt of the Church into the Air 
ſeveral Times, as he approach'd the Chanel; and when he 
came to the Rails of the Communion-Table, he bow'd towards it 
ſeveral Times. 

Then they all went round the Church repeating the hundredth 
Pſalm, and afterwards a Form of Prayer, which concluded 
thus, viz. We conſecrate this Church, and ſet it abart to Thee, O 
Lord Chriſt, as Holy Ground, not to be prophan d any more to common 
Uſe. ; 
o FR ng to the Communion-Table, he pronounc'd Curſes 
againſt thoſe who ſhould prophane that Place, and at every 
Curſe he bow'd towards the Eaſt, and ſaid, Let all the People 
ſay, Amen. 

1 he pronounc'd Bleſſings on all thoſe who ſhould be 
BenefaCtors, and repeated, Let all the People ſay, Amen. 

Then there was a Sermon, and after that the Sacrament was 
adminiſter'd; and when he came near the Altar, he bow'd ſeven 
Times; and coming to the Bread, he gently lifted up the 
Napk n, which he laid down again, and withdrew, and bow d 
ſeveral Times; then he uncover'd the Bread, as before; the 
bike he did with the Cover of the Cup, and ſo the Ceremony 
Ende | 


In 
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In the next Place I ſhall treat of, 


1. Rates made to repair Churches. 
2. Who are bound to repair, and who not. 


3. Of Ornaments, who is to contribute to them, and who 
not. 
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Bztes.] As for Rates, made either for repairing the Church, 
or fencing the Churchyard; they are to be made by the Chur. þ- 
<vardens, Who are to give a general Summons at the Church, 
that the People may meet at à certain (x) Time and Place for 
that Purpoſe ; and the Majority of thoſe who meet upon ſuch a 
Summons, ſhall conclude rhe whole (y) Pariſh ; but if they re- 
fuſe, or negle& to meet, then the Cburchwardens alone may 
make the Rate. 

If tis illegally made, or impos'd by the Ordinary, without 
the Conſent of the Pariſhioners; yet, if they agree to it after- 
wards, it ſhall bind. 

Now theſe Rates muſt be made upon the whole Pariſh, and 
not upon a particular Perſon ; and if made to raiſe Money to 
repair the Church, tho that Word may comprehend the Charcel ; 
yet if the Money is laid out to repair the (z) Chancel, the Pariſh 
are not to allow it in the Churchwardens Accounts; bur if *ris 
expreſly made for the Repair of both, tis illegal, and the 
Temforal Court will prohibit any Proceedings to recover it. 

It a Rate is made on Lands to repair the Church, and for 
dividing the Church-houſe, and relieving the Poor, Sc. tis too 
late to move for a Prohibition after Sentence in the Spiritual 
Court, and to ſuggeſt that ſeveral of theſe Matters are not cog- 
nizable in that Court. 

When theſe Rates are made, tis the proper Buſineſs of the 
Churc hævardens to collect the Money, but by Cuſtom the Conſtable 
may be bound to do it; and — 2 if a Libel is brought againſt 
him (a) for refuſing to collect it, a Prohibition ſhall not go, be- 
cauſe the Spiritual Courts may try this Cuſtom. | 

Repwre.] Concerning Repairs I ſhall begin with the (5) Ca- 
non, which requires every Perſon «who hath Authority to hold Eccle- 
ſiaſtica !] Viſitations, to view the Churches within their Furiſdichion once 
in three Years, either in Perſon, or cauſe it to be done; and they are to 
certify the Defects to the Ordinary, and the Names of theſe who ought to 
repair. 

Theſe Repairs muſt be done by the Churchwardens (c) at the 
Charge of the Pariſhioners; and the Ecclefialtical Judge may 
excommunicate any, or all of them, for any Neglect in not re- 
pairing, 


(x) Hetley 61. (y) 1 Vent. 367. (z) 1 Mod. 236. (a) Har- 
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It hath been a Queſtion whether this is a real Charge upon 
all the Lands in the Pariſh, or only upon the Perſons in reſpect 
of their Lands; (4d) and the better Opinion is, That tis a Per- 
ſonal Charge by reaton of the Lands; for where the Owner or 
Occupier refuſes or negle&s to contribute to repair, &. the 
Lands cannot be ſequeſtred, but the Perſons may be excommuni- 
cared; (e) for the Ordinary hath a Juriſdiction over them, bur 
not over their Lands; he is not to meddle with the Poſſeſſions 
of Laymen, but to proceed againſt them by Eccleſiaſtical Cen- 
ſures. 

However, tis ſuch a Charge on the Lands (/) that no Cu- 
ſtom can be good to diſcharge it; as if a Cuſtom is alledg'd, 
that the Defendant ought not to be rated according to the Value 
of his Lands, but to the Value of his Sheep-walks, this is a void 
Cuſtom. 

If a Man live in one Pariſh, and hath Lands in another, which 
he keeps in his own Hands, he ſhall be charg'd to the Petairs of 
that Church where h Lands are, and not where he liveth; for 
tho' the Charęc is upon the Perſon, yet 'tis in refpect of his 
Lands, (e) and as to this Purpoſe he is a Pariſhioner where 
the Landis are, and not where he lives. | 

And if he let his Eſtate to a Tenant, the Tax ſhall be ſet on 
the Farmer, becauſe it may not be krown whois Landlord ; but 
he is nor to pay the Whole, for he may plead in the Spiritual 
Court that he is only the Farmer, Sc. and he is to pay no 
more than what the Land is worth above the Rent, (5) and the 
Lardlord mult pay according to the Rent reſerv'd. 

If Lands lie in two Pariſhes, (i) and the Owner is ſu'd to 
contribute to the Repairs of the Church in one of the Pariſhes 
for that Part of his Lands which lies in the other Pariſh, ſug- 
geſting a Cuſtom for it, which was deny'd by the Defendant ; 
this Cuſtom ſhall be try'd ar Law. 

And when the Libel is for not repairing, Ec. (&) "tis not ſuf- 
ficient for the Pefendant to ſuggeſt, that other People have 
Lands in the fame Pariſh which are rot charg'd; for if is true, 
*ts a good Allegation againk thu Libel in that Court; becauſe 
the Rate ought ro be made upon the whole Pariſh, and tis a 
juit Cauſe ro appeal from a Sentence there, but not for a Pro- 
hib:tion. 

The Spiritual Court hath original JurifiiQion of Repairs of 
Churches, and Rates for that Furpoſe being an Incident to Re— 
pairs, they have the like Jurifiiction in thole Caſes; and when 
a Suit is brought in that Court againſt the Deiendant, for a 


(4) 2 Mod. 255. 2 Vent. 35. (e) 1 Mod. 124. (H. Hetley 
131. 2 Rol. Rep. 463. (e) Cro. Eliz. 659. 843. 2 Rol. Abr. 
289. 5 Rep. 66. () 2 Kol. Rep. 270. (7) 2 Rol. Abr. 303. 
(k) Rol. Abr. 290. 2 Rol. Rep. 262. 206. 

propor- 


Church. 175 


proportionable Part of ſuch a Rate, he may be compell'd to 
put in his Anſwer upon “ Oath, whether he hath paid it or not: 
"Tis true, they cannot require an Oath to make a Man perform 
an Agreement, nor the Oath which they call Furaentum Ca- 
lumnie, which was frequently done in former Days, when they 
cited Men to their Courts Pro Iaſione Fidei, pretending that 
the Defendants had ſworn to a Thing which they did not per- 
form, and then they made them really ſwear to perform it; and 
in the other Caſe they made them ſwear to accuſe themſelves 
when there was no other Proof, and ſuch Accuſation was al- 
low'd to be Evidence againſt them at Common Law; theſe were 
Things introdue'd by the Canons, contrary to the Cuſtoms of 
the Realm, and therefore in ſuch Caics the Courts at Meſtmin- 
ſter granted Prohibitions; but they always requir'd Oaths In 
Cauſis Matrimonialibus & Teſtamentariis, becauſe Contracts of 
Marriage and Wills were made privately, and the Legitimation 
of Children depended on ſuch Contracts, and [tereſt Reipubli. 4 
Teftamenta rata haberi: This therefore was the Law of thoſe 
Courts, and the Uſage being for them to require Oaths abour 
Paymencof Rates, hath likewiſe made it the Law of the Court. 

Dnaments.] The Roman Catholicks ſpare neither Art or 
Coſts to adorn their Churches, and to fer out that Service 
which they offer therein with the greateſt Magnificence ima- 
ginable ; whilſt the Reform'd generally follow that narrow O- 
pinion of the Diſciple who thought all Riches walted which 
were beſtow'd on Churches; as if the great Creator of the 
World had cnrich'd it with ſo many precious Varieties only to 
adminiſter to our Pride, and that the meaneſt Things ſhould be 
us' d in his Service. | 

But theſe Men do not conſider that our Senſes are awaken'd 
by bright and noble Appearances, and thereby quicken's to 
tha: Reverence which is due to ſo great a Power; tis true, we 
have ſome Ornaments in our Churches, tho' but mean in reſpe ct 
to thoſe in other Nations; and for theſe the Charge is upon the 
Perſonal Eſtates of the Pariſhioners, () and not upon their 
Lands; to that if a Rate is made to charge the Lands, a Pro- 
hibition will be granted. | 

"Tis for this Reafon that a Perſon muſt be charg'd where be 
lives, and not where his Lands are; (n) for if the Libel is for 
Ornaments, tis a good Plea to ſay, that he was not a Pariſni- 
oner there at the Time of the Rate made. 

The Rate muſt be made upon all the Pariſhioners of Ab'licy, 
and none are to be excus'd, and lis the Majority in this Caſe, 
as well as in the other, for Repairs of the Church, which con- 
clude all the reſt, bur then they mult be aſſembled ar a Veſtry 
after publick Notice; () therefore where a greater Part 


nl Lev. 247. 1 Vent. 330. () 2 Roel. Abr. 291. 2 Rol. 
Rep. 262. 270. (m) 2 Rol. Rep. 262. (u) 2 Rol. Abr. 291. 
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agreed to have a fifth Bell, and the leſs Number diſagreed, yet 
the whole Pariſh was concluded. 

But tho* generally Lands ought not to be rated for Orna- 
ments, yet by a ſpecial Cuſtom both Lands and Houſes may be 
liable to it; and fo it was held Hill. 9 Will. in B. R. between 
Hawkins and Nos, viz. The Churchwardens of the Pariſh of 
St. Edmond on the Bridge in Exceſter, libell'd againſt the Defen- 
dant, ſetting forth an ancient Cuſtom within the Pariſh, that 
they and their Predeceſſors had adorn'd the inſide of the Church 
at the publick Charge of the Owners and Occupiers of ancient 
Houſes within that Pariſh, by a Rate made by them, with the 
Conſent of the major Part of che Pariſhioners, having reſpe& 
to the Annual Value of the ſaid Houſes; and this was held to 
be a good Cuſtom. 

* So where a Rate was made on Lands to repair the Church, 
to make a new Clock and Chimes, for Bread and Wine at the 
Sacrament, for Clerks Fees, fur dividing the Church-houſe in- 
to ſeveral Rooms, for the Uſe of the Poor, for Relief of poor 
Pri ſoners in the Marſbalſea, and for Expences at ſeveral Viſita- 
tions; the Court would not grant a Prohibition, tho' it was ob- 
jected that this Rate was made for ſeveral Matters, of which 
the Spiritual Court hath not any Juriſdiction, viz. To repair 
the Church houſe, and for Relief of poor Priſoners, and like- 
wiſe for Chimes, which are Ornaments, and for which Lands 
ought not to be rated; 'tis true, it was after Sentence, and an 
Appeal to the Arches; and in ſuch Caſes a Prohibition is al- 
ways denied, if nothing appears in the Libel it ſelf to ouſt the 
Spiritual Court of juriidiction. | 

If a Church is fo much out of Repair, , that *tis neceſſary 
to pull it down, in ſuch Caſe, upon a general Warning to the 
Pariſhioners, the major Part meeting, may make a Rate for 
pulling down the Church, and rebuilding it on the old Foun- 
dation, and it ſhall be good; and if any Pariſhioner refuſe to 
pay his Proportion, the Churchwardens may libel againſt him 
in the Eccleſiaſtical Court: And it has been held, that if a 
Pariſh be increaſed, the greater Part of the Pariſhioners have 
Power to raiſe a Tax for the neceſſary Enlarging it, as well as 
the Reparation thereof. | | 

The Communion Tables are to be kept in Repair in Church- 
es, and cover'd in Time of Divine Service with a Carpet, S. 
and the Ten Commandmen's mult be ſer up at the Eaſt End of 
every Church or Chapel, and other choſen Sencences of Scrip- 
ture upon the Walls : And at the common Charge ſhall be pro- 
vided a ſtrong Cheſt, with a Hole in the upper Part thereof, 
to colle& the Alms for the Poor ; which 1s to have three Keys, 
one kept in the Cultody of the Parſon, and the other two by 


* 2 Lutw. 1019. f 2 Mod. 222. 1 Mod. 237. 1 Salk. . 
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the Church - wardens; and the Money collected ſhall be Quarter- 


ly diſtributed in the Preſence of the Chief of the Par ſn. Can. 
82, 83. 


I ſhall in the next Place proceed to mention a few Things, 
1, Concerning Ways leading to Churches. 

2. Who are obliged by the Laws to come to Church. 

3. What the Law is concerning Quarrelling there. 

4. How it protects the Perſons of thoſe who come thither, 
5. And laſtly, I ſhall creat of the Union of Churches. 


The Ways which lead to Churches are only private, becauſe 
they belong to the Inhabitants of particular Villages; and 
therefore if the Churchwardens libel for a Way for all the Pa- 
riſhioners, and the Defendant ſuggeſts that tis a common High- 
way, a Prohibition will be granted. 

Any Pariſhioner may preſcribe to have a Way to the Chureh, 
2 Yor in the Preſcription he muſt ſer forth what Way, viz- 
Whether a Horſe or Foot-way, and from whence, and thro” 
what Place it leads to the Church, and this will be a good Ju- 
fification in an Action of Treſpaſs. 

2. The Laws Which are made to oblige People to come to 
Church, are 

By the Statute 1 Eliz. cap. 2. every Perſon is to come to his 
Pariſh Church, or (upon Let thereof) to ſome other Church, 
every Sunday and Holiday, on Pain of the Cenſures of the 
Church, and likewiſe to forfeic 12 d. to be levied by the Church- 
wardens, for the Uſe of the Poor, by way of Diftreſs. 

And any Juftice of the Peace of the Diviſion where the Of- 
fender liveth may ſend for him, (p) the Neglect being prov'd 
by one Witneſs upon Oath ; and if he cannot give a ſatisfactory 
Excuſe, the Juſtice may direct a Warrant to the Churchwar- 
dens to levy that Penalty by Diſtreſs ; and if that cannot be 
had, then to commit him. 

By another AN made Anno 23 Elz. 1 2. every Perſon not 
coming to Church, as enjoin'd by the atoreſaid A 1 Eliz. be- 
ing convicted thereof, ſhall forfeit 20 J. per Month over and above 
the aforeſaid Forfeiture; and if he forbear for 12 Months, 
then the Biſhop of the Dioceſe, or Judge of Aſſize, or Juſtics 
of Peace of the Country where the Offender lives, certify ing 
it into B. R. he ſhall be bound with two Sureties in 200 J. to 
be of the good Behaviour, and fhall continue bound till he 
conform. 

The Forfeiture is to be divided into three Parts; to the King; 
to the Poor, and the Proſecutor, and to be recovered by 
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Action of Debt, Bill, Plaint, or Information; and if the Party 
1» not able to pay it, he ſhall be committed till paid. 

There is a Proviſo in this laſt Act, That if the Offender, 
eith-r before he is indicted, or at his Arraignment or Trial, be- 
fore Fudgment, ſhall conform himſelf before the Biſhop of the 
Dioceſe where he ſhall be reſident, or before the Juſtices where 
he ſhall be indifted, arraign'd or tried, (having not before 
made the like Submiſſion at any Trial) ſhall, upon his Recog- 
nition of ſuch Submiſhon in open Aſſizes or Seſſions of the 
County where ſuch Perſon ſhall be reſident, be diſcharg'd againft 
all and every the ſaid Offences, and of all Pains and Forfei- 
tures for the ſame. "UK 

There is likewiſe a Proviſo to the ſame Effect in the Statute 
1 Fac. 1. viz. That if a Recaſant ſhall ſubmit and be obedient to 
the Laws of the Church, and continue there during the Time 
of Divine Service and Sermon; that he ſhall be diſcharg'd of 
the Penalties, which he might ſuffer for Recuſancy, ſo long on- 
ly as he ſhall continue in Conformity. | 

Three Years after the making the Statute 23 Eliz. an Action 
of Debt, Qui tam, c. was brought againſt Thomas Watchell for 
the 20 /. per Month; (4) there was a Verdict againſt him, and 
it was mov'd in Arreſt of Judgment, that no Place was ſer 
forth where the Offence was committed; but the Exception 
was not allow'd, becauſe the Action was grounded upon a Non- 
ename. 

But a Conviction on a Proſecution at the * Seſſions, is a good 
Bar to an Action of Debt, Qui tam, &c. brought by an Infor- 
mer on this Statute. | 

In Dr. Fofter's Caſe, which was an Information upon this Sta- 
tute, (7) it was objected that there muſt be a Conviction upon 
a former Proſecution, before the Information could be brought, 
becauſe the Statute is, wiz, That the Perſon being convicted ſhall 
forfeir, c. but it was rul'd that the Conviction might be upon 
one and the ſame Information. 

There was another + Information brought for 20 J. per Men- 
fem, and it concluded, Contra formam Statuti in kujuſmodi Caſu 
Editi & Preiſe; and the Objection was, that it ſhould have been 
Contra forma Statutorum, (viz. 1 & 13 Eliz.) But it wasadjudg'd 
well enough; for tho* the Statute 1 Eliz. enacts, That all Per- 
ſons ſhould come to Church, yer tis the Statute 13 Eliz, which 
gives the Penalty of 20 J. per Nlenſem. 

If a Man is outlaw'd upon this Act, (/) he ſhall not be diſ- 
charg'd upon Submiſſion and Conformity till the Outlawry is re- 
vers'd, or he is pardon'd. 


— . ———— A 
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But if not outlaw'd, then Conformity before judgment, 
_ before rhe Ordinary, or in Scfhons, diſcharges the Pe- 
nalties. 

Therefore, if before a Verdict (t:) the Defendant comes into 
Court, and ſubmits and acknowledges his Offence, and proves 
that he had conform'd fince the Suit begun, by going to Church 
and receiving the Sacrament, Sc. tho a Verdict is afterwards 
given; this ſhall diſcharge the Penalties, becauſe the Confor- 
mity Was before the Trial; beſides, the Penalty acquires no Debt 
or Duty till Judgment. 

I ſhall only add, That the Profecution upon theſe Ads muſt 
be within a Year and a Day after the Offence; but that by a 
Statute made 1 Will. 3. neither of theſe Laws are to extend ro 
Proteſtant Diſſenters from the Church, ſubſcribing the Decla- 
ration mention'd in the Statute 30 Car. 2. cab. 1. 

3. That due Reverence and Attention may be had in the 
publick Worſhip, all Quarrelling is prohibited, either in the 
Church or Church- yard; and if any one offend in ſuch Caſe, 
the Ordinary, upon Proof of the Fact by two Witneſſes, may 
ſuſpend him Ab ingreſs Eccleſiæ; and if a Clerk, A Min: ſteric 
Officii. 

The Proceedings for Quarrelling or Brawling may be in the 
Spiritual Court, Pro ſalute Anime, but not for any Damages ; 
but the Party may have Coſts there, * Pro expenſis litis. 

Striking or laying Hands on another there, () the Offender 
Mall be Ig. facto excommunicated ; but if tis with a Weapon, 
or if tis only drawn for that Purpoſe, the Offender is to loſe 
one of his Ears; now tho' the Words Iyſe facto take off the 
Formality of a Sentence of (x) Excommunication, yet before 
he is excommunicated he mult be convicted at Law, anc that 
muſt be tranſmitted to the Ordinary. 

If a Man ſhould be indicted on this Statute, it muſt not be 
(y) generally, bur the Fact is to be brought within the Letter 
of the Law; and therefore the Indictment muſt fer forth with 
what Weapon the Perſon did (z) ftrike, for tis not ſumeient to 
alledge, that Extraxit gladium againſt another, & ipſum percitiſity 
but it mult be according as the Statute is penn'd, viz. Extrax't 
Gladium ad percutiend', and that Maliti:ſe percuſſit; for to fer forth 
generally that he did ſtrike is not good; to ſtrike without a 
Weapon is Ex communication Iþſo facto, as hath been ohſerw'd, 
to ſtrike with a Weapon is the Lofs of one Ear; therefore 
where a Commitment was made by Jultices of Peace for di- 
ſturbing a Miniſter Per apertum fa#im, the Priſoner was dil- 
charg'd, becauſe they ought to ſet forth the particular Fact, as 
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pulling him by the Gown, uſing any chiding or quarrelling 
Words; but for any indecent or irreyerent Behaviour, the 
Party may be indicted at the Seſſions. 

Diſturbing a Minifter officiating Divine Service, incurs three 
Months Impriſonment, and a Penalty of 20 l. by 1 W. E AM. 

Due Reverence is likewiſe enjoin'd by the “ Canon, which 
requires that no Man ſhall cover his Head in the Time of Di- 
vine Service, except he have ſome Infirmity, and then he muſt 
wear a Cap; and that all Perſons ſhall Kncel when the Pray- 
ers are read, and ſtand up at the Belief, and ſhall bow at the 
Name of Feſus; and ſhall not walk or talk, or go out of the 
Church without ſome reaſonable Excuſe. Wo 

And the + Churchwardens are not to ſuffer any idle Perſons 
to be in the Church-yard or Porch, but ſhall cauſe them to 
come in or depart; and they are to + preſent the Names of 
Offenders in ſuch Caſes at the next Viſitation. | 

4. And in order to protect thoſe who come to Church, we 
have Laws (a) to ſecure their Perſons, Eundo, morando & rede- 
undo to or from Divine Service; the Perſon offending may be 
excommunicated. and pay Coſts in the Spiritual Court, or may 
be indicted and fin'd in the Temporal Courts, but the Arreſt is 
good in Law, | 

Bur theſe Statures relate only to Arreſts in Civil Actions, 
and do not extend to an Arreſt for a Breach of the Peace, 
which is at the Suir of the King. | 

5- I will conclude this Title with a few Obſervations concern- 
ing Union of Churches. 

Before the Statute 37 H. 8. cap. 21. Churches might be uni- 
ted by the Conſent of the Biſhop, Patrons and Incumbents, or 
at leaf? there were ſuch Unions before that Act; for otherwiſe 
there had been no Occafion to confirm them by that Statute. 

There are leveral Reaſons given for theſe Unions; but rhe 
walt material arc, becauſe the Rector might have a better 
Maintenance, or becauſe the Churches are ſo near that one 
Incuvbent may ſupply both, or by reaſon of the Poverty of 
one of the Pariſhes. 

But by the Statute . defore-mention'd one of the Churches 
muſt not be above the yearly Value of 61. in the King's 
Books, and not above a Mile diftant from the other; and if in a 
Corporation, then no Union can be made without the Conſent 
ot rhe Magiftrates, declar'd in Writing under their common 
Scal. 

And by the Statute 11 Car. 2. cap. 3- the Biſhop of the Dio- 
ceſe, with the Conſent of theſe Magiſtrates, together with the 
Patron, may unite them. 


Can. 18. + Can, 19. + Can. 111. (2) 50 Ed. 3. Cap. 5+ 
1 Ric. 2. cap. 15. 1 
ut 


— 
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But the Pariſhes are ſtill to be diſtin as to Rates, Taxes and 
Parochial Rites, and diftin&t Churchwardens are to be choſen, 
ſo that the Union chiefly reſpects the Place where the Pariſhi- 
oners are to meet to Worſhip ; neither ſhall it be good until en- 
ter'd in the Biſhop's Regiſter, or if the Revenue of both ex- 
cced 100 J. per Annum. 

This laſt Act doth remedy an Inconveniency which was be- 
fore; for the Union, by Virtue of the Statute 3) H. 8. could 
not be made but upon an Avnidance; orif the Church was full, 
then not without the Conſent of the Incumbent; but by this 
Statute it may be made, whether the Church is full or not; 
for if full, then 'tis not to commence till after the Avoidance 
of one of the Churches, to which the other Incumbent 1s to 

2 ſucceed. 
And by a ſubſequent Statute (5) tis enafted, That if one ot 
the Churches mould be demoliſh'd, then as often as the other 
| is out of Repair, or wants Ornaments, the Pariſhioners of the 
demoliſh'd Church muſt contribute towards the ſame in ſuch 
Proportion as the Ordinary, who made the Union, ſhall direct; 
and for want of ſuch Direction they ſhall contribute one Third 
Parr towards the Charge. 
| Now where two Churches were united (c) by Virtue of that 
| Statute 37 H. 8. upon the Suggeſtion, that they were not di- 
ſtant above One Mile, and the Pariſhioners are ſued in the Spi- 
ritual Court for not coming to Church, they may have a Pro- 
| * upon a Surmiſe that the Churches were more than a 
ile apart. 
1 Our Low in this Caſe is agreeable to the ancient Canons ot 
| the Church, which allow'd the Biſhop to unite Two ſmall Be- 
nefices, for the betrer Support and Maintenance of the Mini- 


ſter; but then it was to be under ſuch a Value, and the Union 
f was not to be Ad vitam, but ſo long only as the Biſhop ſhould 
| think convenient to continue it. | 
1 And this appears where Pluralities were moſt ſtrictly prohi- 
bited, which was always upon this Condition, Si facultas ſuppe- 
tit; which Words imply, That where there was an incompe- 
tent Maintenance a Man might have Two Livings, at a rea- 
ſonable Diſtance, and with the Allowance of the Biſhop ; and 
accordingly * Bal tells us, That in the Greek Church, 
Pluralities are allow'd, if the Benefices are near, and under 
the ſame Biſhop. | | 


— 


(5) 4 & 5 Will, (c) 2 Rol. Abr. 293. * Addit, 2. No. 10. 
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Seats in the Church: 
Churchmwardens. 8 See Sequeſtration. 


HESE are very ancient Officers; and by the Common 
Law are a Lay-Corporation, to take care of the Goods 


ot the Church, to which they had a Right for the Benefit af 
the Pariſhioners, 


Under this Title I ſhall mention, 
1. By whom Churchwardens are to be choſen. 
2. Of Pretentments made by them. 
3. What Actions they may bring, and for what. 
4. When and to whom they are to Accompr.. 
5. Of Actions brought againſt them. 


1. They are choſen every Year by the joint Conſent of the 
Miniſter and the Pariſhioners ;. but if they cannot agree, then 
the Miniſter ſhall chuſe one, and the Pariſhioners another ; 
and this is by Virtue of (4) the Canon. 

Bur before the making this Canon, the Pariſhioners in ſome 
Places choſe both the Churchwardens, and where that was us d 
the Canon doth not abrogate the Cuſtom; and in ſuch (e) Caſe, 
it the Archdeacon ſhould refuſe to ſwear them, a Mandamns 
lies; for every Pariſh had formerly a Right to chuſe their 
Churehwardens; bur becauſe they varied in the Manner of 
Chuſing, therefore a Cuſtom might be alledg'd, and Iſſue might 
be taken at (f) Law to try whether a ſcle& Veſtry, or the 
whole Pariſh ought to chuſe. 

And to ſuch a Mandamus the A4r:hdeacon ought not to return, 
Quod non fibi conſtat, that there is ſuch a Cuſtom, for his f Re- 
turn ſhould be poſitive, upon which an Action might be ground- 
ed to try the Cuſtom, which was allow'd by the Court to pre- 
vail againſt the Canon. ; 

And if he ſhould return a Cuſtom for the Parſon to chuſe one, 
and it ſhould happen to be falſe, both the Churchwardens may 
in in an Action on the Caſe againſt him for ſuch a falſe + Re- 
turn, in which Damages ſhall be recover'd by both. 

In 2 Lutz. fo. 1012. There is a Precedent of ſuch an Action 
on the Caſe, brought by a Churchwarden againſt a Chancellor 
of the Dioceſe of Cheſter, upon refuſing to ſwear him, and re- 
turning to a Mandamus, that he was not choſen Churchwardei 
ci the Pariſh of St. Peter in Cheſtey. 


2 


9 


| (d) Canon 89. (e) Jones 439. Cro. Car. 551, 589. 2 Rol. 
Abr. 4234, 28. (f) Hardges 39. 75 1 Vent. 267. 4 3 Lev. 
562. 


1 


| 

| 
| 
| 
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In (g) Carpenter's Caſe the Mandamus was directed to the 
Commiſſary to ſwear Two Chur hwarden;, who were choſen by 
the Pariſhioners, by Virtue of a Cuſtom which the Rector denied, 
and inſiſted upon his Right, by Virtue of a Canon to chuſe one; 
the Commiſſary made a ſpecial Return, which is ſet forth at 
length in the Report ; but a Prohibition was granted, for the 
Eccleſiaſtical Court cannot try the Cuttom. 

2. As at the Common Law, Enquiry is to be made of Of- 
fences by Juries; ſo by the Eccleſiaſtical Laws, the Enquiry 1s 
to be made by Churchwardens : And this is the chief Deſign of 
Viſitations. 

By the (b) Canon they are to make their Prefentations of 
ſuch Things which are given in Charge at the Vifitation, but 
not oftner than once in a Year, where it hath been no oftner 
uſed; nor above twice in any Dioceſe whatſoever, except it 
is at the Biſhop's Viſitation. 

But voluntary Preſentments of any notorious Offenders may 
be made oftner. 

And this is not only to be done ex Offcio, but they are 
obliged by Oath, to make their Preſentments upon a Book of 
Articles, given to them in the Viſitation, and, upon Refuſal to 
rake the Oath, they may be excommunicared ; bur then if any 
of theſe Articles concern the Churchwarden himſelf, he is nor 
obliged to take ſuch Gath, but only to do what belongs to his 
Office: And if he ſhould be excommunicared in ſuch Caſe, tis 
good Cauſe for Prohibition ; and if he is not abſolved upon Re- 
queſt, an Attachment lies. 

The Preſentments which they make, muſt not be with a ma- 
licious Deſign to vex the People; for if ſo, then an Action on 
the Caſe lies againſt them; Bs if they have a Verdict, they 
mall not have double Coſts, tho' the (i) Statute expreſly pro- 
vides that they ſhall, where the Action is brought againſt them 
for any thing done by Virtue of their Office, becauſe their Pre- 
fentments are meerly Eccleſiaftical ; and the () Law-makers 
never intended to give double Coſts, but where Officers were 
os for Temporal Matters, done by them in Execution of their 
Otnce. | 

The Books in the Margent warrant this Diſtinction, but tis 
a nice one; for the Churchwardens are not named in the Sta- 
rute 7 Fac. 1. which gives the double Coſt ; but that Statute be- 
ing made perpetual by 21 Fac. the Churchwardens are declared 
to be within the Purview of the former Statute. 

Now, if Officers ſhall recover double Coſts, when ſued for 
what they do only in Temporal Matters, then this Declaration 
is almoſt in yain ; becauſe the Office of a Churchwarden, eſpe- 


_— 


(g) Raym. 439. C) Canon 117. (tz) 7 Jac. 1. cap. 5. 21 
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cially in making Preſentments, relates chiefly to ſuch Matters 
which concern a Spiritual Juriſdiction. 

The Time of making theſe Preſentments is uſually at Eafter ; 
and theſe (J) Officers may be proſecuted in the Spiritual Court, 
as perjur d Perſons, if they willingly negle& or omit to make 
their Preſentment at that Time, | 

As to the * Things to be preſented by the Churchwardens, 
they are all Things preſentable by the Eecleſiaſtical Laws; 
which relate to the Church, the Parſon, and Pariſhioners : 
What relates to the Church, is chiefly of Repairs ; and the 
Parſon and Pariſhioners, their Duty, the firſt in reading Pray- 
ers, Preaching, adminiſtring the Sacraments, Sc. and the laſt, 
in coming to Church, and duly attending the Worſhip of God. 

They muſt likewiſe preſent all 4 Crimes and Offences, ſuch 
as Blaſphemy, Inceſt, Curſing and Swearing, Drunkenneſs, Ec. 
And by Statute, Popiſh Recuſants; and if they refuſe to make 
Preſentments, the Parſons or Vicars may preſent to the Bi- 
ſhop all Crimes committed in their Pariſhes. 

Uhat Aaions they may have, and what not.] As to this 
Matter, tis generally held, that Churchwardens have no Power 
to do any Thing to the Diſadvantage of the Church, and 
therefore if they recover in an Action, one of them cannot re- 
| leaſe the Cofts. 

So if they Libel in the Biſhop's Court againſt a Pariſhioner 
for not paying a Tax aſſeſſed on him towards the Repair of the 
Church, and there is a Sentence againſt him; and, upon an 
Appeal tothe Metropolitan, one of the Churchwardens releaſes, 
this doth not diſcharge the Appeal; becauſe the Spiritual 
Court, having the original Juriſdition of Taxes for Repairs, 
ſhall likewiſe have Juriſdiction of all Matters which depend 
thereon ; and that Court ſhall determine whether this Re- 
leaſe will bar both the Churchwardens ; adjudg'd upon a De- 
murrer to a Prohibition. 

They may maintain an Action on the Caſe againſt him who 

ſhall deface a + Monument in the Church; or an Action of Ac- 
count againſt their Predeceſſors for « *, Bell, or any Goods be- 
longing to the Church, but then they muſt declare De bonis 
Parechianorum ; or an Action of | Treſpaſs for any Thing taken 
out of the Church, which belonged to the Pariſhioners : And 
this the new Churchwardens may do, tho' the (m) Treſpaſs 
was done in the Time of their Predecefſors; and a Releaſe by 
one is no Bar to the Action of the other, becauſe they have 
no proper () Intereſt in the Things themſelves for which they 
ſue, but are only a Special Corporation for the Benefit of the 


(I) Can. 117. * 3 Cro. 291. f Vent. 114. + Godb. 279. 
* 1 Vent. $8, |} 1 Rol. Rep. 57. (m) Cro. Eliz. 145, 179. 
1 Leon. 177, () 1 Rol. Rep. 426. 2 Rol. Abr. 306. 2 Cro. 
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Church; for which reaſon they are always to conclude their 
Declaration, Ad damnum Parochianorum, and not to their proper 
Damage. 

But the Suits which they bring in the (o) Spivitual Court muſt 
not relate to any Thing concerning the Inheritance: Therefore 
if they Libel for a Way to the Church, or to repair the Fences 
ot the Church-yard, by reaſon of Lands adjoining ; or that 
the Defendant, and all thoſe whoſe Eſtate he hath in ſuch a 
Houſe, have uſed rc find Bread and Beer for the Pariſhioners 
in their Perambulation ; theſe are all Temporal Matters, and 
the Allowance of ſuch a Refreſhment is iu Nature of a Cor- 
rody, for which an Aſſize will lie. 

They cannot preſcribe to have Lands, becauſe they are not 
a Corporation for that Purpoſe, viz. to have Lands to them 
and their Sueceſſors, but only for the Gods of rhe Church, 
March 66. but in Lendon tis otherwiſe, 2 Cro. 532. Neither 
can they have any Action of Treſpaſs at Common Law, to,re- 
cover Goods, of which they never were poſſeſſed ; bur by a Bill 
in Equity, they may have a Decree for ſuch Gocds ; and they 
may have an Appeal of Robbery, if ſtolen. 

If they are cired in the (þ) 1 4 Court, after they 
have given up their Accompts, and ſhould be excommunicated, 
they may have an Action on the Caſe againſt the Proſecutror. 

They may join in an Action upon the Caſe for a falſe Re- 
turn upon a Mandamus ; for ſuch a f Writ may be brought to 
compel the Spiritual Court to ſwear a Churchwarden who was 
lawfully choſen by the Pariſhioners, according to Cuſtom. 

hen and to whom they are to Accomve.) They are ac- 
countable to the Rector, Vicar, new Churchwardens, and Pa- 
riſhioners, for what Goods and Money they have receiv'd for 
the Uſe of the Church; (and this muſt be done at the End of 
the Year) and what remains in their Hands, they are to deliver 
to the new Churchwardens, by a Writing indented : And if they 
refuſe to give up their Accompts within a Month after the new 
ones are choſen, they may be compell'd by the Ecclefiaftical 
Court, or may be preſented at the next Viſitation, or the new 
Churchwardens may have an Action againſt them at Law: But 


dy a particular Cuſtom, they give up their Accompts to 24 of 


the chief Men of a Pariſh. And this was the Caſe of the Church- 
wardens of the Pariſh of Maſſam in Torkſbire. 

+1f all the Pariſh have allow'd the Churchwardens Accompts 
of the Church Goods, the Ordinary may nevertheleſs call them 
to account before him too, and puniſh them if he find Caule ; 
but in laying out their Money they are puniſhable for Fraud 
only, not Indiſeretion. 


(%) 2 Rol. Abr. 287. (p) Raym. 418. z Lev. 362. 
1 Lutw. 1010. + 1 Pol. Abr. 120. Can. 89, 109. 2 
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And Diſputes ariſing about the Accounts of Churchwardens, 
are to be decided before the Biſhop or Ordinary; and for 
Disburſements of any Sum not exceeding 40 3. their Oath 
alone ſhall be admitted for a ſufficient Proof; but for all Sums 
above, Receipts muſt be produc'd. 

If their Receipts fall ſhort of their Disburſements, the ſuc- 
ceeding Churchwardens ought to pay them the Ballance, and 
place it to their Accompt, by the Canon. 

Df Actions b:oughr againſt them.] They may be ſued in the 
Spiritual Court for raking away any Goods of the Church, as 
Bells, Ec. and in ſuch Caſe the Court will decree the Things 
to be return'd in (4) Specie ; but if the Suit is at Common Law, 
then Damages are to be recovered. 

Anno 18 Car. 2. an (r) Indictment was brought againſt the 
Churchwardens of St. Martin's in the Fields, for taking a Silver 
Cup, Cobre offi-ii corrupte & extorſive ; and this was for placing a 
Man to be a Gallery-keeper in the Church: It was objected, 
that this was not an Office, but an Employment belonging to 
the Churchwardens themſelves, and they might depute any 
Nan to aſſiſt them. 

But the Words cerrupte & extorſive being in the Indictment, 
the Court would not quaſh it till that Fact was tried; and if it 
appear'd they had accounted to the Pariſh for the Cup, then 
it might be quaſh'd. | 

Laitly, I ſha!l mention ſome Things which they may do by 
Virtue ef their Office; as for Inftance, "They may juſtify the 
taking a Man's * Hat from his Head in the Time of Divine Ser- 
vice; for tho' they may Preſent this irreverent Behaviour in the 
Sfiritual Court, yet they are to take care that all Things be de- 
cently done in the Church at thar Time: 

They may order a erack'd + Bell ro be new caſt; or they 
may diſpoſe of the Stones belonging to the Church; but this 
mult be by the Agreement of the Pariſhioners, 

So they may diſpoſe of any of the Church + Goods in their 
Poſſeſnon, but not withour the Conſent of a Vellry. 


Church-Tard. 


HE Church-yard is Iikewite the Freehold of the Par- 

fon; but 'tts the common Burial-place of the Dead, and 
for that reaſon tis to be fenced at the Charge of the Pariſhio- 
ners, unleſs there is a Cuſtom to the contrary, or for a parti- 
cular Perſon -ro do it, in reſpect of his (s) Lands adjoining to 
the Church-yard ; and that mult be tried at Common Law. 


EE 


() Sid. 281, 282. (] Sid. 307. * 1 Lev. 196. 1 1 Rol. 
Abr. 121. Rol. Rep. 426. 3 Bulſt. 264. G) 1 Rol. Abr. 
287. But 
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But tho' the Freehold is in the Parſon, he cannot cut down 


Trees growing there, except for the neceſſary Repairs of the 
(t) Chancel; becauſe they are planted, and grow there for the 


Ornament and Shelter oft the Church. 


This is the ancient Common Law of this Kingdom, and there- 


fore the Statute made Arno 35 Ed. 1. Ne Refores proſternant ar- 


bores in cœmiterio, is but declarative of that Law; and the Rec- 
tors, who cut down Trees for any other Purpoſe, may be in- 
dicted upon that Statute, and fin'd, or may be proſecuted at - 
Law: And the Courts at Weftminfter have granted Prohibitions 
in ſuch Caſes, to ſtay any further Waſte. 

It bath been a («) Queſtion, Where the Rectory is impro- 
priate, and the Vicaridge endow'd, to whom the Trees in the 


Church-yard do belong? If to the Vicay, tis only becauſe he 


1s to repair the Church ; and if the Impropriator cur them 
down, and the Vicar Libels againſt him in the Spiritual Court, a 
Prohibition ſhall go, becauſe if he hath a Right to the Trees, 


he may bring an Action of Treſpaſs againft the Impropriator 
for felling them, 


Ciftertians. 


HES E were an Order of Monks, very much admired 

dere for their Piety and Strictneſs of Life; for by this 
means, when they firſt came hicher, which was ſoon af er the 
Conqueſt, they ingratiated themſelves ſo much to the People, 
that they ſoon got Lands; upon which they wholly ſubſiſted, 
and paid Tithes out of theſe Lands to the ReCtors of the 
Churches to whom due. 

Afterwards having built Monaſteries, they diſliked Appra- 
priations to them, calling it Sacrilege to take Tithes from the 
Secular Clergy; but by degrees growing rich, and having 
founded Abbies in the Reigns of H. 1. and King Stephen, and 
gther ſucceeding Kings, all which were well endow'd, then 
their Zeal for the poor Clergy abatcd ; and at laſt they got as 
large and as many Privileges to exempt their Lands from Pay- 
ment of Tithes, as any Order whatſoever. | 

My (x) Lord Coke tells us, that at firſt moſt of the Orders of 
Monks were exempted from Payment of Tithes out of ſuch 
Lands which they held in their own Hands; but that Pope 
Adrian IV. reſtrain'd it to the Ciſtertiant, Templars, and Haſpi- 
tallers : And this he tells us was in the Year 1150, which was 
towards the latter End of the Reign of King Stephen; and yet 
in the ſame Page he tells us, this Privilege was granted to thoſe 


LE 


() 1 Rol. Rep. 253, 233. () 1 Rol. Rep. 255. 2 Rol. 
Abr. 311, 33% (x) 2 Inſt. 652. 2 Cro. 454, ' 
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Orders of Monks, by the Council of Lateran, which was not held 
till above 60 Years afterwards, viz. 17th of our King Fobn, 
Inno 1215. But Biſhop (y) Stillingfleet is certain that Council 
made no ſuch Decree. 

Now this Reſtriction of Adrian was not narrow enough, be- 
cauſe it extended to all the Lands of thoſe Orders, which they 
had, or might hereafter have; therefore Pope Innocent III. 
many Years afterwards, reftrain'd this Privilege to the Lands 
which theſe Orders then had, which was before the (z) Lateran 
Council; and this-Decree of that Pope was receiv'd by the ge- 
neral Conſent of the Kingdom : And therefore this Privilege 
was limited to thoſe Lands, which thoſe Orders had before that 
Council; tho' 'tis generally held in our Books, that the Ci 
tians were diſcharg'd of Payment of Tithes, by the aforeſaid 
Council. 

So that what Lands they had after that Council could not be 
legally diſcharged; and thoſe who claim any ſuch Privilege, 
ought to prove that they enjoy'd the Land before that Council; 
alſo the Proof ought to be the ſtricter, becauſe tis a Privilege 
which they claim againſt common Right. 

Now tis certain, that ſeveral La were given to this Or- 
der, ſince that Council, which, if found out, are not exempted 
at this Day: For tho', by the Statute of (a) Diſſolution, &c. 
all Lands were diſcharg'd, which were in the Hands of the Ab- 
bots at that Time ; yer this is no good Diſcharge, becauſe the 
Statute puts ſuch Lands only in the ſame legal Capacity to 
be diſcharg'd as they were in before; now if they were given 
fince that Council, they were not in a legal Capacity to be 
diſcharg'd at all. 

And here 1 ſhall only mention the ſeveral Ways forDiſcharge 
ot Tithes without the Help of any Statute. 


By the Pope's Bull, which was a Grant of this Privilege 
to the ſeveral Orders before mention'd. 

By rea! Compotition, or a Preſcription in modo deciman- 
4, of which I have treated under that Title. 

3. By a general Preſeription, in non decimanao. 


4. By Unity of Poſſeſſion. 


— 


14 


Now as to this Pririlege to the particular Orders before men- 
rioned, it was only Perſonal, which the Canoniſts tell us, Now 
tranſit de una perſona in aliam, for where a Corporation is dif- 
folv'd, which was formerly veſted with that Privilege; or if 
they grant their Lands uncer their Common Seal, the Privilege 
35 gone, and the Grantee ſhall pay Tithes. 


— 


„ Still. Eccleſ. Caſes, 213. 2 Hardres 101. 
da) 31 H. 8. 1 
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Beſides, tis to be obſery'd, that theſe Bulls made no legal 
Diſcharge of Tithes, but only in ſuch Caſes where the Law 
allowed, that is, where the King and People admitred and re- 
cciv'd them, and ſo they became eſtabliſn'd by Uſage and Cu- 
ſtom; and therefore thoſe Ciftertians were under a Premunire 
(as ſhall be obſerv'd hereafter) for putting in Execution the 
Pope's Bulls to exempt their Lands from Payment of Tithes, 
in the Poſſeſſion of their Farmers, when it was allowed that their 
Lands only ſhould be diſcharg'd which propriis manibus Exco- 
lebant 


Thoſe of the Order of the Premonfiratenſes had likewiſe a 
Bull to be diſcharg'd from Payment of Tithes, which was 
granted to them by Pope [nocent III. But tho' this was a great 
Order in England, yet that Grant was never allow'd here; and 
as often as they complain'd ro the Pope of it, ſo often the 
People complain'd againſt them to the Parliament for claiming 
a Privilege which was never allow'd. Pofh. 157. 

Neither did this Privilege extend to ſome real Compoſitions ; 
as for Inſtance, The Abbots and Convents of the Order of Ci- 
ftertians had made real Compoſitions with the ReQors for Tithes 
due to them for their demeſne Lands; and this Privilege of Ex- 
emption did not extend to ſuch Compoſi tions. | 

In the Progreſs of a little more than 100 Years, theſe Cifter- 
tians prerended to ſo great Privileges, that they not only 
claim'd to have their Lands diſcharg'd of Tithes, but from 
Taxes to the King; for they refuſed to contribute to the pub- 
lick Levies in the Time of King Fohn, who, Anno 11. of his 
Reign, was engag'd in Wars with the Iriſb and Welch: And this 
made that King exact from that Order 3 3000 Marks, a great 
Sum in thoſe Days; and not contented with this, he confiſcated 
all their Goods, and would not ſuffer them to hold any Chapter 
'till the Money was paid. 

This brought them into ſo mean a Condition, that they de» 
| pended upon other Orders of Monks for their Subſiſtence. 

But about 30 Years afterwards, they ſo well recover'd this 
Loſs, that H. 3. defired the Archbiſhop of Tork to ask them 
for a Year's Profit of their Wool. | 

They deſir'd to be excus'd; however the Archbiſhop preſſed 
it ſo much, alledging, That the King was always willing to 
help them in their Neceſſities; and enforcing his Requeſt with 
other Arguments, that an Abbot of that Order replied, The 
King was ſworn to do Juſtice ; and that whilſt he governed ac- 
cording to Law, and committed no Oppreſſion, they would give 
ou any Thing for the Health of his Soul, and the Good of the 

ingdom. 

Bur ftill they refuſed to contribute to the Support of the Go- 
vernment; and not only fo, but they oppoſed the Pope him- 
ſelf : ror Gregory X. having given Leave to Otto his Legate, to 
receive Procurations from the Order, indulgentia conceſſa 2 

ordini 
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erdini non oh ſtante) the Legate exacted Money of them, inſtead 
of Procurations, which in thoſe Days were to be paid in Vic- 
tuals; but they pretended to have Bulls of Exemption, from 
Payment of all Manner of Procurations, and therefore they 
withſtood the Legare's Demands ; and the Pope, to ſoften the 
Matter, commanded him, that in his Viſitation he ſhould be 
contented Cibis regularibus abſque uſu carnium, and not to take 
any Money: And this, (5) Mr. Prynn tells us, was the firſt, 
non obſtante, which was oppoſed in England. 

Now theſe Monks were not contented that the Lands which 
they poſſeſſed themſelves ſhould be diſcharg'd of Tithes; for 
they attempred ro get the Pope's Grant, to exempt the Lands 
which they had Let to Farmers from Payment of Tithes; and 
this would certainly haye impoveriſh'd the poor Secular Cler- 
gy, to whom ſuch Tithes were duc. 

Therefore, Anno 2 HH. 4. cap. 4. the Parliament being ac- 
quainted with this Matter, a Law was made, prohibiting the 
Ciſtertians, and all other Order of Monks, to procure Bulls for 
ſuch Diſcharges, under the (c) Penalty of a Premunire, that is, 
to forfeir their Goods, and the Profits of their Lands during 
Life ; and to be alſo impriſoned during Life, 

Bur ttis agreed on all fides, that they were diſcharg'd from 
Payment of Tithes for Lands which they poſſeſſed themſelves, 
before the Lateran Council; and that by d) 2 H. 4. their Far- 
mers and Tenants ought to pay Tithes: Now, if an Abbot and 
Convent of this Order had made a Leaſe of their Lands be- 
fore the Diffolution, Sc. and afterwards that Leaſe had ex- 
pired, and the Grantee of the King had kept the Lands in his 
own Poſſeſhon, they ſhould ſo long be diſcharg'd of Tithes; 
tho' by the Statute of (e) Diſſolution, the King was to have 
the Lands in the ſame Manner as the Church Governors held 
them, which at that Time paid Tithes, becauſe they were then 
Let to Farm. | | 

It hath been a Queſtion, What Lands ſhall be ſaid to be in 
Poſſeſſion of this Order? As for Inftance ; If Cattle are agiſted 
on their Lands, Whether this can be properly ſaid to be (f) in 
wopriis manibus ? And "tis held it cannot ; for the Profits, which 
is the Herbage, are not taken by the Owner of the Soil, but by 
Cattle ; and therefore the Owner of the Cattle, or of the Sai), 
muſt pay Tithes, but rather the Owner of the Cattle. 

But this, and all other Orders of Monks, being long ſince 
diſſolved, or ſurrendered to the Crown, I ſhall no longer in- 
fiſt upon any Matters relating to them, but refer my Rea- 
der to the Title (Meozks) herein after- mention'd, where he will 


— 


) Prynn on the 4th Inſtitut. 129. (c) Burnet's Hiſt. Ref. 
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find, 
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find, that all the ancient Abbies were of the Order of St. Be- 
nedict; that Glaſſenbury Abbey, in Somerſetſbire, was the firſt 
which was founded in England, of above 200 J. per Annum, of 
which Order there were 52 Abbies and Priories of above that 
Value, at the Time of the Diſſolution; and that the Ci 

tians encreaſed faſter than the Benedictines; for in a little more 
than the Coupaſs of one Age, there were 37 Abbies, and other 


Religious Houſes of that Order, of above the yearly Value of 
200 J. 


Citation. 


HIS is a Precept under the Seal of the Eceleſiaſtical 
Judge, commanding the Perſon, againft whom the Com- 
plaint 1s made, to appear before him, on a certain Day, and 
at a certain Place therein mention'd, to anſwer the Complaint 
in ſuch a Cauſe, c. And tis required by the (g) Canon, that 
the Name of the Party ſhall be expreſſed in the Citation, and 
that the Hand and Seal cf the Judge ſhall be afhxed to it. 
It hath been a Queſtion, Whether a Citation, ſery'd on a 


Sunday, is good? Since the making the Statute 29 Car. 2. which 


prohibits the ſerving Proceſs on that Day, except in Caſes of 
Treaſon, Felony, or Breach of the Peace: And it hath been like- 
wile queſtioned, Whether perſonal Service is neceſſary at any 
Time? Becauſe it hath been the uſual Courſe, before the Sta- 
tute and ſince, to fix it on the Church-door ; and this, being 
according to the Law and Cuſtom of the Eecleſiaſtical Courts, 
is not taken away by the general Words of the Statute before- 
mention'd ; but ſuch fixing it on the Church door is (b) good, 
and a ſufficient Ground for an Excommunication. 

The Archbiſhop of Canterbury had ſuch a tranſcendent Power 
and Juriſdiction here, that he could cite any Man to the Court 
of Arches, out of the remoteft Part of the Kingdom; and this 
he could do for any trifling Cauſe, as for Defamation, Sc. and 
for any frivolous -Pretence for not paying Tithes; and the Ap- 
parator making Oath, that the Party was duly cited, and not 
appearing, he was excommunicated, and could not be abſolv'd 
without paying the Fees of the Court, and of the Apparator, 
which was uſually 2 4. per Mile. 

This was found to be a great Oppreſſion; therefore by the 
Statute 23 H. 8. cap. 9. it was provided, That for the Eaſe of 
the Subject, no Perſon ſhould be cited to appear out of the 
Dioceſe, or peculiar Juriſdiftion where he liveth, under Pe- 
nalty of double Damages to the Party griev'd, to be recovered 


„ „„ * 
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by Action, Sr. and alſo 10 J. to the King and Proſecutor : But 
there is a Clauſe which excepts, 


- 1+ For ſome Spiritual Offence committed, or omit- 
ted, done in the Dioceſe, ro which the Party ſhall 
be cited. 

2. Or upon an Appeal where the Party ſhall find 
himſelf aggrieved by the Ordinary. 
Except 4 3. Or where the Judge either dares not, or will 
not cite the Party. | 
4. Or unleſs the Judge is Party to the Suit. 
5- Or at the Inſtance of an * Judge to a Su- 
4 in Caſes where the Canon Law, or Civil Law 
Callow it. | 


My Lord Coke tells us, this Statute is but declaratory of the 
ancient Canons of the Church; and that 'tis particularly ex- 
plain'd by the gath Canon of King Fames, viz. That the Dean 
of the Arches ſhall not cite any Perton who doth not dwell in 
the + art Diocete, or Peculiar of the Archbiſhop, for any 
Eccleþaſtical Matter, without the Leave of the Dioceſan, ex- 
cept in thoſe particular Caſes above-mention'd ; for the Arch- 
biſhop, before the Reformation, had not a concurrent Juriſ- 
diction in every Dioceſe of his Province, but only as he was 
the Pope's Legate; and therefore the Fudge of the Audience, 
who kept Court in Southevark, Part of which is in the Dioceſe 
of Winton, and cited Perſons thither from the furtheſt Part of 
Hampſhire, and e:rvommunicated them if they did not appear; 
and would not abſolve them, unleſs they ſubmitted ro have 
their Cauſes determined in the Arches : This was held contrary 
ro the Statute. 

As to the laft of theſe Exceptions, viz. That a Man may be 
eited out of his Dioceſe at the Inftance of an Inferior Judge to 
& Superior, where the Law allows it: Theſe Words are reſtrie- 
tive, and all Cauſes may not be tranſmitted to a Superior Judge ; 
as where a Chancellor of an inferior Dioceſe tranſmitted a 
Cauſe to the Arches, becauſe it was fo difficult, that the Plain- 
riff could not have Council in the Country; this was held an 
inſufficient (i) Canſe, 

And it hath been a Queſtion, Whether a Chancellor can 
tranſmit Cauſes ro the Arches? Becauſe tis till to a delegared 
* therefore ſome are of Opinion, it ought to be 

rom one Ordinary to another. ö | 

But *tis agreed, that where a Peculiar is ſubordinate to a 
Biſhop, there the Caufe muſt be tranſmitted ro him, and not 
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do the Archbiſhop ; unleſs the Peculiar is exempt from all or- 
dinary Juriſdiction, and then it muſt be to the (&) King. 

And when a Cauſe is thus tranſmitted, *tis ſufficient that it 
appear ſo upon a Motion, for it need not be * pleaded, tho 
formerly it was held f otherwiſe. | 
And tho a Man who lives in a Peculiar, may be cited by the 
Ordinary of that (1) Dioceſe where the Peculiar is; if that 
Peculiar hath a juriſdiction by Preſcription, exempt from the 
m__ of the Ordinary, then the Perſon muſt not be cited out 
of it. 

I grant, the Dean of the Ar hes hath a juriſdiction through- 
out the whole Province of Canterbury upon an Appeal brought; 
but he cannot cite one to the Court, who doth not dwell in 
the „ Dioceſe, or Peculiar of the Arehbiſhop, without 
the Leave of the proper Dioceſan firſt obtain'd, except in the 
Caſes above-mention'd; and yet that Court ſhall be preferred 
before any other Spiritual Court : For if there are two (m) Exe- 
cutors, and one lives within the Juriſdiction of the Arches, and 
the other not; and if a Suit is brought againſt them, it ſhall 
be in the Arches, otherwiſe there would be a Failure of Juſtice ; 
for one Executor cannot be ſued without the other. 

But a Man may be cited to the Arches, who lives in the Dio- 
ceſe in London; and this by Virtue of a Compoſition between 
the (1) Archbiſhop and that Biſhop: And tis for this Reaſon 
that the Archbiſhop never viſits that Dioceſe. 

"Tis true, this was always denied by Juſtice Twiſden, who 
held, that ſuch a Compoſition was taken away by the (o) Sta- 
tute; and that the Agreement between the Ordinaries could 
not prejudice the People, for whoſe Eaſe and Benefit that Law 
was made. 

But tho' it was made for their () Eaſe, they muſt take Ad- 
vantage of it in proper Time; for if a Man, who lives in an 
inferior Dioceſe, is eited to the Prerogative Court for a Legacy, 
(the Will being proved there; ) and if the Sentence is for the 
Legacy, and that Senrence is confirm'd upon an Appeal to the 
Delegares, then tis roo late for a Prohibition, upon a Sugge- 
ſtion that the Party was cited out of the County where he lived, 
becauſe he had own'd the juriſdiction throughout the whole 
Courſe of the Proceedings. 

If a Man comes into a Place to (q) Trade, tho' he is not pro- 
perly an Inhabicant there; yet he may be cited to the Arch- 
deacon's Court of that Dioceſe, for any Spiritual Offence by 
him committed there, tho' he inhabits elſewhere ; for other- 


( Hob. 16.186.  * 1 Levintz. 186. 1 Latch 180. 
(1) 2 Rol. Rep. 448. Sid. go. (n) 1 Rol. Rep. 328. 
(n) Cro. Car. 339, 340. Hardres 379, 380. (o) Raym. 92. 
(p) Cro. Car. 97. (9) 1. 421. * 
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wiſe he might offend in one County, and remove to another, 
and ſo go unpuniſhed. 

And becauſe no Perſon ſhould be cited into ſeveral Courts 
for one and the ſame Offence, tis provided by the (7) Canon, 
that were the Biſhop and Archdeacon do either by Cuſtom 
or K viſit at ſeveral Times in the ſame Year ; that 
in ſuch Caſe the Archdeacon do, under his Hand and Seal, 
and within one Month after his Viſitation, certify to the Bi- 
ſhop, or his Chancellor, all ſuch Preſentments as were then 
made; and that the Chancellor do, within the like Time af- 
ter the Biſhop's Viſitation, certify to the Archdeacon all Pre- 
ſentments made in the Epiſcopal Viſitation And the Penalty 
for not certifying, or for intermeddling in each others Viſita- 
tion, 15 Suſpenſion from exerciſing Juriſdiction, until he pa 


the Colts and Expences to the Party grieved by ſuch Vexa- 
tion. 


Clergy. 


\HIS Word is deriv'd from the Greek Word Cleros, which 
fignifies a Portion; for the Men of this Order are, or 
ſhould be, in a peculiar Senſe, the Portion of the Lord. 

Tis true, the People of Iſrael were called God's Inheritance, 
and ſo were the Chriſtians, but it was in Oppoſition to the Hea- 
thens ; but the Offices of Priefts, both in the Fewiſh and Cbri- 
=_ Church, were always diftin& from thoſe of the common 

— 2 and this was by the immediate Appointment of God 
himſelf. 
ln the Eccleſiaſtical Notien of the Word, it fignifies the 
whole Clerey ; tho' in the legal Senſe of it, tis dittinguiſh'd 
from the Prelates, and ſignifies only the Inferior Clergy. 

Rigaltius, in his Obſervations upon Sr. Cyprian's Epiſtles, and 
our Mr. Selden tell us, There was no Diſtinction in the Primi- 
rive Chriſtian Church, berween the Clergy and the Laity ; bur 
this muſt be a Miſtake, for tho' all Chriftians are God's Portion 
and Inheritance, yet thoſe, who are ſet a- part for his Service, 
are in a more peculiar Manner his Portion; for we ſee, that 
under the Aaſaical Diſpenſation, the Prieſts, the Levites, and the 
Laymen, had diſtin& Offices appropriated to them. 

I acknowledge, that at firſt all the Diſciples of Chriſt had a 
Commiſhon ro Teach and Baptize all Nations, and this was in 
order to convert the Pagan World; bur when many Converts 
were made, there was a Neceſſity to form them into regular 
Societies; and there was the like Neceſſity to have Rulers 
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and Governors in ſuch Societies, without which it was impoſſi- 
ble they ſhould ſubſiſt. | 

All the Superior Orders of Men in the Church were ancient- 
Iy call'd Clerici, bur afrerwards the Word was appropriated to 
Inferiors : Tis true, in the firſt Ages of Chriſtianity ſome 
were diftinguiſh'd by the Name of Presbyters, who were Men 
ordain'd to particular Offices in the Church; not by reaſon of 
their Age, as the Word it ſelf imports, but by reaſon of 
their Qualification: Theſe were ſettled in the Church by the 
Apoſtles themſelves, with Power to Preach, and to adminiſter 
the Sacraments ; they ſate on each fide of the Biſhop, in his 
Cathedral, and were his ſtanding Council, with whom he ad- 
viſed in all difficult Affairs of the Church. 

But I ſhall not enlarge on the Word, my Intention being to 
treat of the Clergy, as they are a divided Eſtate of the Realm 
from the Laity, both as to their Perſons and Eſtates, which they 
enjoy in Right of the Church. 

And firſt, as to their Eſtates: They have certain Privileges 
which the Laity have not; as for Inſtance, They are diſcharg'd 
from Purveyance ; they are not to ſerve in any Temporal Office 
againſt their Will; and therefore where a Clergyman was made 
Expenditor by Commiſhoners of Sewers, he had his Writ of Pri- 
vilege, for Vir militans Deo non implicetur ſecularibus negotiis ; ſo is 
the Regiſter, and io likewiſe is the ancient Law of this (9 
Realm, Quad Clerici non ponantur in oſſicia. This was the Arch- 
deacon of Rocheſter's Cale. 

They pay no Toll for the Goods they have in Right of the 
Church, and they are diſcharg'd from Pontage and Murage ; but 
this is by the Common Law, which has been alter'd by ſeveral 
Statutes, and particularly in this Caſe; for tho' it hath been 
held that they are not comprehended under the general Words 
of the (t) Statute, for repairing Bridges, which enacts, That 
decay'd Bridges ſhall be repair'd by the [nbabitants : 

So by the Statute 13 Elig. the People dwel/ing in an Hun- 
dred where a Robbery is committed muſt produce the Felon * 
So by the (u) Statute 2 3 Ph. & Marie, every Hon ſholder is 
ro work on the 1 And by another (x) Statute, a/Z 

- Refiants in the County ſhall be charg'd towards the Building 


a a Common Gaol; yet by the latter Judgments and Authori- 


ties in Law, they are made liable to all publick Charges, im- 
poſed wpon the People in general, by Act of (y) Parliament, if 
not exempted by Name, and particularly for mencing the 
Highways. | 

Theu as to their Perſons, in an Action of Accompr, the She- 
riff cannot have a Cajias to take the Body, but he muſt re- 
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turn Quod clevicus eſt beneficiatus nullum habens laicum ſeodum; but 
in ſuch Caſe he ſhall have a Writ to the Biſhop to ſummon him 
to appear. | 

His Body cannot be taken in Execution upon a Recognizance 
on a Starute-Staple ; for he is exempted by the very Writ, viz. 
(2) Si laicus, capias, which implies, that if he is not a Lay- 
man, he muſt not take him. 

So a Fine levied of his Spiritual Poſſeſſions ſhall not bar his 
Succeſſors, becauſe the Statute, 13 Eliz. makes all (a) Eſtates 
ſuFered by them veid ; and by Fine and Nonclaim an Eſtate is 
ſuffered to puſs. 

Now as the Law has taken care to protect their Eftates and 
Perſons in the Caſes before- mention'd, and to ſecure a Main- 
renance for them, this ſhould not make them remiſs in the 
Cure of Souls, but rather encourage them in the diligent and 
conſcientious Diſcharge of their Duty, which they ought to 

rform, if for nothing elſe, yer as a grateful Retribution ro 
the Stare for ſuch Laws, by which they have a conſtant and 
jettled Reward for their Labours. 

It eannot be denied, but that ſuch Laws are very juſt and 
equitable ; for tis reaſonable, that whilft the Clergy, by a di- 
ligent Application ro their Duty, are endeavouring the Service 
of God and the Church, they ſhould be ſecur'd in all the ne- 
ceflary Conveniencies of this Life, eſpecially fince by this Means 
the People are prepar'd for a better. 

This is the greateſt End and Defign of their Miniſtry; and 
it was for this Reaſon that they are forbidden, by the 6:h Ca- 
non amongſt thoſe which are called Apoftolical, to intermeddle 
with Secular Affairs, or engage in any publick Office; and 
likewiſe by the 6th Canon, amongſt thoſt of Africa, to ſollicite 
the Affairs or Law-Suirs of other People. 

But ir was not the Loſs of Time only, which was the Motive 
to thoſe excellent Conſtitutions; for tis very probable that 
ſome other important Conhderations might have been the Occa- 
ſion of them; for when Men of this Order engage themſelves 
in worldly Buſineſs, they inſenſibly depart from that primi- 
tive Simplicity which ought to be the great Ornament of their 
Lives, and they grow Cunning and Subtile in the Artifices of 
ſuch Employments ; they become Diſputants in Politicks, and 
are greedy of all manner of News: And this naturally inyolves 
them in thoſe Intrigues which are the daily Buſineſs of Men 
who are fond of the Things of this World. 

'Tis true, Zonaras, who wrote a Comment on the Apoſtolical 
Canons, allows Clergymen to be Guardians to Infants ; and "ris 
certainly à Secular Employment to diſpoic their Eſtates to the 
beſt Advantage. 


(z) 2 Inſt 4 (a) 11 Rep. 66. 1 Rol. Rep. 171, idem. 
But 
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But (5) St. Cyprian tells us, That Churchmen employing them- 
felves in Secular Affairs have brought down many Perſecutions 
among Chriſtians; and he was ſo very angry with Frſftinus, a 
Presbyter of the Church of Carthage, becauſe Geminius Victor had 
made him Executor of his Will, that he ſuſpended him from 
his monthly Allowance, and would not ſuffer any Prayers to 
be made in the Church in his Name; and yet I do not find 
that Fauſtinus either deſir d, or took upon bim the Executor- 


ſhip. 

Put becauſe the Church was then perſecuted, and in a Time 
when there was ſo many Diviſions amongſt the Churchmen, 
that there were ſcarce enough to perform the daily Offices; 
therefore Sr. Cytrian was the more diſpleas'd at this Action, 
that he might diſcourage other Men from giving the Presbyters 
of his Church any manner of Opportunity ro withdraw them- 
ſelves from their Duty there. 

Beſides, it was his Opinion, that St. Paul had eftabliſh'd a 

perpetual Rule againſt che wordly Employment of Churchmen ; 
for ſpeaking of them he tells us, That no Man who <warreth en- 
tangleth bimſelf with the Cares of this Life. 
Paulus Samoſetanus was the firſt Churchman of Note, who 
was employ'd in Secular Affairs; but when the Empire became 
Chriſtian, *tis reaſonable to imagine, that Churchmen were 
in great Favour with Princes, and conftantly in their Courts, 
where they had Secular Employments conferr'd upon them, 
as the Rewards for their Care in converting Infidels ; but this 
was afterwards prohibired by Canons, and condemn'd by Im- 
perial, Provincial, and Legatine Conſtitutions: And by the 
ancient * Eccleſiaſtical Laws, made by our Saxen Anceftors, 
Clergymen were excluded from being Lawyers, Merchants, 
or Soldiers; which ſeems to be one Reaſon why Tithes were 
allotted for their Maintenance, that they might wholly apply 
themſelves to Study, to enable them to perform Divine Offices: 
And therefore by the + Canons of our Church, they are, among 
other Things, forbidden to give themſelves to any baſe or ſervile 
Labour, under pain of Eccleſiaſtical Cenſures to be inflicted on 
them with Severity. 

My Lord Coke, who larded all his Diſcourſes with Latin Sen- 
tences, ſeems to allude to this, when he told us, That Clericus 
in oppida ſicut p it in ær do; which in other Words is, That a 
Clergyman buſied in Mean and Secular Employ ments is always 
our of his Element. 

I grant, they might be Arbitrators among the People; and 
(c) St. Paul himſelf did not intend to exclude the Clergy from 
this Office, when he adviſed his Corinthians to refer their Diffe- 


(b) Cyp. Epiſt. * Afric. Can. 6. Spelm. Con. Fol. 579. 
+ Canon 75. (c) 1 Cor. * 
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rences to their Brethren ; but the Reaſon was, becauf they 
ſhould not proſecute one another at Law in the Courts of Hea- 
_ thens, which Reaſon ceaſed, when the Judges in the Temporal 
Courts became Chriſtians. | 

"Tis true, from the 19th Canon, made in the Council of Eli- 
teris, by which tis order'd, That Presbyters ſhall not leave the 
Places in which they ſerved to follow Merchandize, it may be in- 
ferr'd, that they might Merchandize there where they mini- 
ſtred; for that they might do for their neceſſary Maintenance, 
and ſupply the Cure beſides. 

And this is agreeable to our Law; for tho” by the Statute 
21 H. 8. cap. 1 3. Spiritual Perſons are forbidden to Farm any 
Lands, either by themſelves, or by any other Perſon, to their 
Uſe, under the Penalty of 10 J. per Month to the King and the 
Informer; or to buy any Cattel, or Merchandize, to ſell again 
for Profit, under Penalty of treble the Value, to be divided as 
aforeſaid ; yet the ſame Law allows, that if they have not ſut- 
ficient Glebe or Demeſne Lands in Right of the Church, they 
may Farm more for maintaining their Families, and may buy 
Cattle ro manure it. 

Tis to be obſerv'd, that the Clergy, ſince the Reformation, 
have been ſo conformable to this Law, that we read of but one 
Proſecution againſt any of them upon this Statute, and that was tix 
Years after it was made, an * Action of Debt was brought againſt 
a Vicar, for farming Lands contrary to this Statute, who pleaded, 
Nin habuit ſeu tenuit terras, &c. ad firmam contra forman Statuti 
And upon this Iflue it was held, that he might give in Evidence, 
he took Lands for the Maintenance of his Family. 

Upon the whole Matter, ſince the Clergy are an Order of 
Men ſet apart to attend the Service of Religion, tis neceſſary 
they ſhould have a ſettled and ſufficient Maintenance to ſub- 
fiſt, that they might not be diverted from their Duty by ſeek- 
ing their Living from ſuch Advantages as might accrue by Bar- 
gains, Contracts, or any manner of Secular Employment; but 
a they are not altogether prohibited in ſuch Caſes, bur only 

rom ſuch Buſineſs which might be an Avocation from their 
Miniſterial Duties. 

And as this might be done for their Support; ſo the State in 
thoſe Days was not depriv'd of their Service, eſpecially of 
thoſe, who, by natural or acquir'd Abilities, were prepar'd for 
it; for as ſoon as ever our Saxon Anceſtors were converted to 
Chriſtianity, the Clergy were call'd ro their publick Councils, 
and their Advice was taken in the greateſt Aﬀairs of the Na- 
tion; for we read in thoſe Days, that Tam Clerut quam Popu- 
lus were ſummon'd to the great Councils; by the ark of which 
Words, the Inferior Clergy, as well as the Prelates, and by 


* 1 Lutw. 135. 
the 
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= — the Nobility, as well as the Commons, were compre- 
hended. 

And 'tis evident, that the Inferior Clergy of every Dioceſe 
ſent two Proxies of their Body to Parliament, who ſate and 
vored with the Commons in one Houſe, till the Reign of Ed. 3. 
And thoſe who ſent Proctors were at the Expence of their At- 
rendance there, as the Counties were at the Expence of their 
Knights; for when the Abbot of Leiceſter, who was ſummon'd 
to Parliament Anno 26 Ed. 3. had petition'd to be excus'd, be- 
cauſe he held no Lands by any other Tenure than Frank- 
almoigne, his Petition could not be allow'd, unleſs he had agreed 
5 contribute to the uſual Charge of fending Proctors to Par- 

ament. | 

And it farther appears by the King's Writs of ſummoning the 
Prelates to Parliament, that there is a Clauſe to warn the 
Deans and Archdea.ons to appear in Perſon, and the Chapter and 
Clergy, by their Proctors, ad conſentiendum to ſuch Acts as ſhall 
be made by the Common-Council of the Kingdom ; which Form 
1s us'd at this Day, tho' the Inferior Clergy, thus ſummon'd, 
have not ſate in Parliament for ſome Ages. 

However, it ſeems paſt Doubt that they had ſate there; for 
in the Convocation which met Anno 1 Ed. 6. the Lower Houſe 

:tition'd the Biſhops that ſome of the Inferior Clergy might 
be re- admitted in the Houſe of Commons, according to the 
ancient Cuſtom ef the Nation, and according to the Tenor of 
the King's Writ to the Biſhops. ESO 

The ſame Thing was moy'd again about the latter End of 
Queen Elizabeth's Reign; and a Paper was deſiver'd to her, 
ſetting forth, That it did not appear by any Hiſtory or Re- 
cord how they came to be excluded the Houſe, but it was 
thought it might be either by ſome angry King or ambitious 
Prelate. | | 

"Tis true, my Lord of Sarum is not ſatisfy'd in theſe Parti- 
culars, but makes it a Doubt, whether the Clergy were ever in 
Poſſeſſion of any Right to be choſen Members of Parliament by 
Virtue of the Premonitory Clauſe in the Writ of Summons. 

But the learned Dr. Atterbury hath prov d them to fend Mem- 
ders to Parliament in the ſtricteſt Senſe, and there is reaſon to 
believe that they ſate there after the Reign of Ed. 3. for the 
Duke of Glouceſter having obtain'd an Act Ann 11 R. 2. by 
which he had the Government both of the King and the Realm; 
that Act was repeal'd Anno 21 R. 2. at the Petition of the 
Commons, and by the Aſſent of the Lords Spiritual and Tem- 
poral, and Proctors of the Clergy, which were certainly Part of 
that Parliament. | 

"Tis obje&ed againſt this Opinion, that tis improbable the 
Inferior Clergy ſhould be Part of that Parliament, fince they 
were never mention'd before or fince to haye any Share in the 
' Legiſlative Power; and NN ſome imagine thoſe Prectort 
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of the Clergy were the Lower Houſe of Convocation, which ſate 
with the Lords and (d) Commons, till they fate apart, and 
then the Clergy ſate in two Houſes, viz. the Biſhops in the 
Houſe of Lords, as Barons by Tenure, and the Inferior Clergy 
in Convocation. 

But the aforeſaid learned (+) Doctor hath given us Inſtances 
of theſe Profors of the Clergy ſent to Parliament from 22 Ed. 1. 
to 19 H. 7. Tho withal he tells us, that ſome Time after the 
Conqueſt it was thought more regular and agreeable to the 
Canons, that the Inferior Clergy inould attend the Parliament, 
not in one Body, as they did thro” all the Saxon Reigns to the 
Time of H. 3. but in two Provincial Synods, and hat accord- 
ingly they had ſo attended for near 400 Years, whi-h ſeems to 
contradict what he alledg'a before; fee never read that 
they attended in ſuch Synods as a ſeparate Bodv, and at the 
ſame Time were repreſentcd in Parliament by their Proctors, 
as Members thareel, 

Thoſe, who cannot deny that the Profors of the Clerey have 
ſate in Parliament, have diſputed what Power they had when 
met there; and particularly my Lord Cote (H) was of Opinion 
that they had no Votes; if fo, they could not be Members, but 
only Aſſiſtants to Biſhops. 

But this could never be, fer then they ſhould have ſate in 
the Houle of Peers; befides, the Clauſe in the very Writ of 
Summons intimates that they were Part of the Parliament, as 
hath been obſerv'd before, and if a Part of Parliament, they 
had certainly a Right to vote, or elſe they had been (as ſome 
will have them) a very inſignificant Part: It likewiſe appears 
by the Petition before-mention'd that they had ſuch a Right, 
for otherwiſe there had been no Occaſion of a Petition to be 
reſtor d to it. 

Be it as it will, the Inferior Clergy were by degrees admitted 
into Provincial Synods, which ac firſt confiſted only of Biſhops 
and Abbots ; and now theſe Clergy are an eſſential Part of the 
Convocation, for they have a Right to be ſummon'd thither, 
and when met they have the Freedom and Liberty of voting in 
any Debates, which may ariſe concerning the Doctrine, or the 
Government of the Church. 

At firſt, they uſually ſate with the Biſhops in one Houſe, and 
ſometimes they retir'd by themſelves, the better to form and 
colle& the Debates upon any important Occaſions, and to report 
their Reſolutions therein. 

But in the Reign of H. 4. they divided from the Biſhops, 
and ſate in a diſtinct Houſe by themſelves, but did not chuſe 
a Prolocutor in many Years after; for we read that the fa- 


— 


(4) B. H. R. 2 Pf. 49, (e) Atterb. Append. 366. (f) 4 
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mous Canonift Lindwood, was the firſt Prolocutor Cleri, and he 


 liv'd in the Reign of H. ). 


Having given the Reader an Account of the Word Clergy, 
and of the Privileges and Maintenance which they enjoy by 
Law, that they might with more Freedom attend the Service 
of God and his People, and therefore that they ought not ro 
undertake any Secular Buſfinels, by which they may be divert- 
ed from a Work ſo great and neceſſary ; tho' formerly they 
attended the Publick Councils of King's, and were Members of 
Parliaments here, and when excluded from thence, were ad- 
mitted into Provincial Synods, and are now an eſſential Part 
of our Convocation ; I ſhall in the laſt Place mention what 
ſort of Perſons the Clergy are required to be, in reſpe& to 
their Behaviour. And I find by the * Canon, that they are to 
be ſober in their Converſation ; that they ſhould not reſort to 
Taverns, or Alchouſes; or play at Cards, or Dice: And this is 
not only prohibited by that Canon, bur by the Apoſtolical Ca- 
nons, viz. that they ſhould not frequent Pnblick Houſes, nor 
play at Dice; and by the Council of Eliberis, tis Excommuni- 
cation to do either: And Fuſtinian forbids (g) Clergymen not 
only playing, but being preſent at it. This was likewiſe for- 
bidden in the old Articles of Viſitation here, and in ſeveral 
Dioceſan Synods: The Puniſhment by our Canons is by Ec- 
— Cenſures, according to the Quality of the Of- 

ence. 

And this muſt be ſaid in Honour of our preſent Clergy, 
thar though ſeveral of their Benefices are very mean, yet we 
hear few have been puniſhed by ſuch Cenſures for any Misbe- 
haviour, which was very common in the Beginning of the 
Reign of Car. 1. when the High-Commiſhon Court was in Be- 
ing; for we have Inſtances of ſeveral Clergymen cited before 
them for indecent Behaviour, both within the Church and our 
of it, viz. the Vicar of f Stuckton in Nottinghamſhire, was cited 
before the High-Commiſhon Court at Tork, for fitting in the 
Church with his Hat on in the Time of Divine Service; and 
having a Controverſy with an Inn-keeper of his Pariſh, he 
ſaid in his Sermon, That Chriſt was laid in a Manger, becauſe be 


bad no Money to pay for a Chamber, but that was the Knavery of 


the Inn- keeper. ; 

Another called a Man Fool in the , Church; and drank up 
all the Wine which was left after the Communion. So the 
Vicar of + Halifax put on a Leather Apron and made Mor- 
tar, and afterwards took a Tithe Pig out of the Sty, and gelt 
it himſelf; and many more Inſtanees might be produced. 


—— — 


* Canon 75. (g) Spelm. Council, 2 Vol. 192, 252, 295, 
367, 450. 7 Litt, Rep. 152. | Litt. Rep. 154. + Hetley 3. 


Laſtly, 


202 Clergy, Clergy allowed to Criminals; 


Laſtly, If a Queſtion ſhould ariſe, Whether a Perſon is a 
* Clergyman or not? It ſhall be tried in the Spiritual Court; 
as where a Man libell'd in that Court to deprive a Clergy- 
man, ſetting forth that he was not a Prieft, who moved for a 
Prohibition, ſuggeſting, that at the Time of kis Inſticution 
he was a Prieſt by Epiſcopal Ordination; to which the De- 
fendant pleaded, that he was not a Prieſt by Epiſcopal Or- 
dination at the Time of his Inſtitution, and tendered an Iſſue 
upon that Point, to which the Plaintiff demurred : And it was 
argued, that a Prieſt or no Prieſt is triable by the Ordinary, 
bur when it refers to a particular Time, tis triable by the 
Country; beſides, if no Prieſt, then the Preſentation, and by 
conſequence the Church is void, and ſuch Voidance is to be 
tried by the Country. 

Bur it was held, that where the Time refers to a Spiritual 
Account, as Inſtitution is, there the Trial ſhall be in the Spi- 
ritual Court. 

So if a Layman ſhould forge Orders, and thereupon get 
a Benefice, tho* Forgery is triable at Common Law, yer if the 
Otfender is ſued in the Spiritual Court to be deprived of his 
Living, the Courts at Weſtminſter will not prohibit their 


Proceedings, becauſe the Forgery related to an Eccleſiaſtical 
Matter. 


Clergy allo d to Criminals. 


i Benefit of Clerpy is an ancient Privilege of the 
Church, where one in Orders claimed to be delivered 
to his Ordinary to purge himſelf of a Felony. 

And this Purgation was to be by his own Oath, affirming his 
Innocency, and the Oaths of twelve Compurgators as to their 
Belief of ir, before a Jury of twelve Clerks : If the Clerk fail- 
ed in his Purgation, he was deprived of his Character, where- 
by he became a meer Layman ; or he was to be kept in Pri- 
ſon till a Pardon was obtain'd : But if he purged himſelf, he 
was ſct at Liberty. And ſometimes the Delivery to the Ordi- 
nary was without Purgation ; as upon Atrainder by Confeſſion 
of the Felony, or by Verdict, where the Crime was notorious, 
and then the Clerk was degraded, Ec. 

+ Lindwood, and other Writers, tell us, that this Privilege of 
Clergy, had its Beginning from an Incroachment of the Povte 
upon the Temporal Power, in Behalf of the Clergy, whom he 
endeavour'd to exempt from the Juriſdiction of Lay Judges in 
Caſe of Life and Member; which the Temporal Courts would 


* 2 Lev. 251. f Ley. 138. + Lindwood 92, loo. Kel. 
180. 2 Hawk. 350. 
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not yield to, but only in Part; and firſt, they would indi& 
Clerks for Felony, as well as others, and proceed thereon un- 
til the Ordinary did demand them ; and if he did not do it, 
the King's Courts procceded to Conviction, Attainder and Exe- 
cution. 

But if the Ordinary did claim Clerks before Conviction, 

then an Inquiſition was taken, whether the Party was guilty 
or not; and if found Not guilty, was diſcharg'd ; but if found 
Guilty, he was delivered to the Ordinary, Cc. 
The Privilege fo reſtrained was confirmed and eftabliſh'd 
by the Statute of Weſtm. 1. cap. 2. and allowed by divers Ads 
of Parliament fince that Time; and tho” at firſt the Clergy 
never intended that any ſhould have the Benefit of it, bur 
| thoſe who were in Holy Orders; yet afterwards they extended 
it to ſuch as were not in Orders, but only Aſſiſtants to them in 
doing Divine Offices. 

And as in thoſe Days few were bred to Literature, bur thoſe 
who were actually in Holy Orders, or educated for that Pur- 
poſe ; therefore the way of Trial whether one was a Clerk or 
no, was by Reaving, of which the Court was Judge : And 
Reading being the Trial of the Clerk, without further Exami- 
nation, at length all Perſons, as well Laymen as Clergy, that 
ſo approved themſelves by Reading, were allow'd to be 
Clerks. 

Since the Statute 18 Eliz. every Man to whom Benefit of 
Clergy was granted, hath been put to read at the Bar, after 
found guilty and convic of the Felony, and fo burnt in the 
Hand and ſet free for the firſt Time, if the Ordinary's Deputy 
ſtanding by, did ſay, Legit ut Clericus ; or otherwiſe he was to 
be hanged. 

Bur as by that Statute, Purgation is taken away ; ſo Read- 
ipg is wholly laid aſide, and the Benefit of Clergy may be 
prayed without it, by 5 Ann. c. 6. 


Clerk of @ Pariſh. 


1 FT HE Biſhop of Worcefter tells us, that the ReQors of thoſe 
Churches which were very well endow'd could the berter 
maintain inferior Clerks, who might be aſſiſtant to them in the 
publick Service of the Church; and this was the true Original 
of Pariſh Clerks, who were at firſt intended as Aſſiſtants to the 
Incumbents, and therefore were uſually choſen by them. 

They were call'd Clerks tho' not in Holy Orders, and their 
Buſineſs at firſt was to officiate at the Altar, and to ſay Maſ- 
ſes for the Dead; and they had a competent Maintenance for 
this Service, by the Offerings made at thoſe Altars where they 


officiated, for in thoſe Days there were ſeveral Altars in one 
Church, 


Since 
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Since the Reformation there is but one in a Pariſh, who, 
by the * Caron, 1s to be choſen by the Miniſter; and this is 
to be ſignified by him on the next Sunday to the Pariſhioners. 

The Perſon thus choſen muſt be 20 Years of Age, and one 
who can write and read, and alſo he muſt have a competent 
Skill in Singing; and ſuch Clerks ſhall receive the uſual Wages, 
for which they have Remedy in the Spiritual Court; but if 
they ſue there for a certain ( Quantity of Bread, due to them 
by Cuſtom from every Pariſhioner at Chriftmas, a Prohibition 
will be granted. 

Bur where there is a Cuſtom (i) for the Pariſhioners to chuſe 
a Clerk, tis good, and the Canon cannot abrogate ſuch Cuſtom ; 
and in ſuch Caſe he may have a Handamus to the Archdeacon 
to ſwear him; and if a Suit ſhould be in the Spiritual Court to 
remove him, and to put in another choſen by the Parſon, a 
+ Prohibition ſhall go. 

A | Mandamus may alſo be granted to reftore him to his 
Place, if he be removed, and ſo it will for a Sexton. 


Collation. 


HIS is where a Biſhop giveth a Benefice, which he hath 
either as Patron, or which came to him by Lapſe: In 
the firſt Cafe he collates jure pleno; and ſome have been of Opi- 
nion, that in the other Cafe he collates jure devoluto, but that 
is a Miſtake; for of common Right, Churches are under the 
immediate Care of the Biſhop, and the Right of the Preſen- 
ration was only indulged to the Laity, to encourage them to 
build and endow more. 
Now, if the Patron neglefs to Preſent, then this Right re- 


turns to the Biſhop, in whom it was originally before the Pa- 
tron: couid pretend to it. 


"Tis true, if the Biſhop ſhould negle ct to collate within Six 
Months after the Lapſe, then the Archbiſhop hath a Right to 
do it; and this is properly jure devoluto, becauſe he doth not 
collate as Ordinary, but as Superior, in whom a Power is veſt- 
ed to ſupply the Neglects of all Biſhops within his Province; 
and if he ſhould neglect, then ir devolves to the King, who hath 
the Supreme Power to reform all the Defedcts of Government 
in any of his Subjects. 

Bur there muſt be a Neglect in the Archbiſhop, before a Title 
can develve to the King, which ſeems to be an Anſwer to 


the Quere in + Dyer, vic. the Maſter and Fellows of Merton 
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College in Oxon were Patrons of a Living within the Dioceſe 
. of Durbam : The Incumbent died, and they did not Preſent 
within the Six Months; afterwards the Biſhop of Durbam, 
Cuthbert Tonftall, was deprived: And the Queſtion before the 
Lord Chancellor at Ely Houſe was, Whether it did belong to 
the Archbiſhop of Tork, or to the King, to Preſent? 

And as a Biſhop may neglect to collate, ſo it may happen 
that he may collate withour a Title ; but this wrong | Colta- 
tion doth not put the true Patron our of Poſſeſſion, for he 
may Preſent his Clerk, tho the Collatee of the Biſhop is Inſti- 
tuted and Induced. 

And in this reſpe&, Collation differs from a Prefentation ; 
for if a Patron, who bath no Right, Preſents, and his Clerk is 
Inſtiruted and Indufted, and hath quiet Poſſeſſion for Six 
Months, this is an Uſurpation ; and the true Patron ſhall ne- 
ver Preſent again, till he hath recovered his Right by a Writ 
of Right of Advowſon ; bur if a Biſhop collates without a Ti- 
tle, that doth not make an Uſurpation either againſt the King, 
or a common Perſon, for he is bound to receive either of their 
Clerks 'when preſented ; and if he refuſeth, a Qtgare impedir lies 
againſt him, and the Reaſon 1s, becauſe rhis Collation ſhall 
be intended only as a () Proviſional Incumbency, that 
2 Service may be performed till the true Patron pre- 
ents. 

Vet in the Caſe of Coparceners of an Advowſon, where the 
Clerk of one of them is deprived, if the Biſhop collates without 

iving Notice of the Deprivation ro the other, and the Col- 
Fas dieth Incumbent, this wrongful Collation ſhall be a ſer- 
ving his Turn, becauſe it was good againſt all bur the true 
Patron; and he having neglected to remove that Incumbent, 
and ſuffering him to die in Poſſeſſion, that Neglect hall not 
: turn to the Prejudice of the other Coparcener. 
| But when once the (/) Liſhop hath a Title to collate by Lapſe, 


if the true Patron ſhould Preſent his Clerk before the Collatee 
is Inducted, ihe Biſhop is not bound to receive him; tho' if 
the Archbiſhop ſhould collate within the Biſhop's Six Months, 
and the Patron in ſuch Caſe ſhould prefent his Clerk to the 

- Biſhop, he is bound to receive him, becauſe the Archbiſhop 
had wrongfully collated before his Time. 

So where the Biſhop hath ſuch a Title to collate, and neg- 
les to do it within Six Months after the Lapſe, but after- 
wards collates within the Archbiſhop's Six Months, this thall 
be a Plenarty #2zainft the right Patron, and ſhall hinder him 
from Preſenting, becauſe the Biſhop had once a Right to col- 
late, and the Uſurpation is not between him and the Patron, 


(k&) 1 Inſt. 344. b. (D 2 Rol. Abr. 367. 4 
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but between him and the () Metropolitan. So likewiſe where 
he had once ſuch a Title, and both he and the Archbiſhop af- 
terwards ſhould neglect to collate, ſo that the Title is veſted in 
the King, yet if the * Biſhop ſhould, after all this Neglect, 
collate, and his Clerk ſhould die Incumbent, the King bach by 
this Means loſt his Preſentation. 

It hath been a Queſtion, how theſe Six Months ſhall be 
compured, viz, whether according to 28 Days, or (n) Kalen- 
dar Months; and the better Opinion is, that where the Title 
accrues to the Biſhop, to collate upon a Deprivation, he hath 
Six Kalendar Months after the Patron's Neglect. 


Commendan. 


HIS is a Diſpenſation from the Supreme Power, to 
hold, or take an Eceleſiaſtical Living, Contra jus peſiti- 
vun; and, according to the Caroriſts, this may be done upon a 


double Account. 
Eccleſie 
S 


In utilitatem 3 
Commend. torii. 


That which was for the Benefit of the Church is call'd Se- 
meſty;s. 


That which is for the Benefit of the Party was Twofold. 


Retivere 5 And that was Intermedia. 
* 


Capere L And that was Perpetua. 


The Commenda Semeſtris was without any Reſpe& to the Be- 
nefit of the Commendatory, for it was only a Provifional A& 
of the Ordinary, or of the Chapter, Sede vacante, in granting 
The Profits to a Parſon to ſupply the Cure for Six Months, in 
which Time the Patron was to Preſent his Clerk; and this, 
my (e) Lord Hobert tells us, did ariſe out of a natural Equity, 
that the Church Mould not be without a Paſtor during that 
Time. 

Now all Diſpenſations beyond the Six Months, were only per- 


miſhve at firſt, and granted to Perſons of Merit, but ſuch were 


granted here long before the Conqueſt ; for Oſwald, who was 
Archbiſhop of York in the Reign of King Edgar, held the Bi- 
ſhoprick of Worceſter in Commendam; and probably the Reaſon 
of tuch Commendams may be thus : 


_—_ r 


(m) 2 Rol. Abr. 368. * 2 Lutw. 1083. (n) 2 Cro. 141, 166. 
(%% Hob. 144. 
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Before there was any Diviſion of Pariſhes, the Biſhopricks 
of this Nation were liberally endow'd, and the Revenues of the 
Church were brought into the common Treaſury, which was 
always in the Cathedral where the Biſhop preſided; and theſe 
Revenues were diſtributed by him amongſt his Presbyters or 
Clergy, as he thought convenient, reſerying a competent Share 
for himſelf. 

Afterwards when the Nation was divided into Pariſhes, and 
particular Diſtricts were allotred to ReCtors, the Biſhops part- 
cd with a Share to thoſe ReQors ; and by this Means their Re- 
venues were conſiderably abated, ſo that the Pope thought ir 
neceſſary to grant Diſpenſations In Commendam, tor the better 
Support of the Honour and Dignity of the Biſhop. 

And by this the Patron had no Injury, becauſe the Right of 
Patronage at firſt was a Conceſſion from the Church; and it 
ſeem'd reaſonable, that the Pope, who at that Time was the 
Head of the Church, might in Caſes of Necelfity grant ſuen 
Diſpenſations for a Time. 

But this was an Uſurpation upon the Crow ; for tho" by the 
Lateran Council Pluralities were condemn'd, yet the King might 
grant Diſpenſations In Commendam to hold ſeveral Benefice- 
together, and this he might do at Common Law; therefore 
the Statute 25 H. 8. which takes away that CUſurpation, doth 
revelt that Right in the Crown. | | 

2. There is a Commenda Intermedia, and that is between a 
Commenda Semeſtris, and for Life; and "tis Retinere the Bene- 
fice for one or more Years, which is the King's Diſpentation 
to prevent an Avoidance, when He promotes the Incumbent to 
be a Biſhop. . 

This Commenda Retinere muſt always be before Conſecration, 
for afterwards it comes too late, becauſe the Benefice is then 
abſolucely void; and therefore it was held, that Cardinal Bear- 
fort's Dilpenſation Retinere the Biſhoprick of inten was void, 
becauſe it came after he was made a Cardinal. 

Bur Cardinal Woolſey's Ditpeniation Retinere the Archbiſhop- 
rick of York was good, becauſe it was before he was made a 
Cardinal. 

Such a Diſpenſation, before Conſecration, was always al- 
low'd to the Pope before the Reformation; it was che Eccle- 
ſiaſtical Law of the Land at that Time; and by the Statute 
25 H S. cap. 21. the Archbiſhop may now diſpenſe as the Pope 
did before; but ſuch Diſpenſation muſt be confirm'd by the 
King. 

"This Commenda Intermedia is ſometimes for Three or Six 
Years; thus (q) Parkbuſt, Rector of Cl:ve in Glouceſterſ:ire, be- 


* 
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ing made Biſhop of Norwich, obtain'd a Diſpenſation 4Annd 
7 Eliz. to hold his Refory for Three Years. 

So () Door Thornbury, Dean of Tork, being made an Iriſh 
Biſhop Anno 36 Eliz, got a Diſpenſation Retinere his Deanery 
in Commendam ; and Doctor Milbourn, Rector of Sevennoke, be- 
ing made Biſhop of St. David's Anno 4 Fac. had a Diſpenſation 
Retinere his ſaid Rectory in Commendam tor a Year. 

Such a Commendatory Dean retains his old Title, and all 
Confirmations and other Acts, which he doth as Dean, are as 
good in Law, as if he had never been made a Biſhop. 

So Arno 22 Fac. in the Cale between () Woodley and the Bi- 
ſhop of Exon, &c. the Incumbent obtain'd a Diſpenſation to 


hold his Benefice in Devonſhire for Six Years in Commendam, 


being made a Biſhop in Ireland. | 

And in a late Caſe () Doctor Tenniſon, late Archbiſhop of 
Canterbury, being Rector of a new Pariſh made by Act of Par- 
liament, and being afterwards made Biſhop of Lincoln, obtain'd 
a Diſpenſation Retinere his ſaid Rectory in Commendam for 
Seven Months. | 

It hath been objected in ſome of theſe Caſes, that when an 
Incumbent is made a Biſhop, a Commenda Retinere for Months 
or Years, tho' granted before Conſecration, is a void Diſpenſa- 
tion, becauſe upon the very Promotion his Benefice is void by 


the Common Law; and all the Title which he hath to it is by 


this Commenda Retinere, which cannot be for Years, becauſe an 
Incumbency is a Freehold which muſt be for Life, and cannot 
be diminiſh'd in Point of Eſtate ; beſides, tis always obtain'd 
by an Inſtitution and Indution; and as the Nature of a Free- 
hold could not be alter d by the Pope's Diſpenſation, before the 
Statute 25 H. 8. ſo it cannot now be alter'd by the King. 

The Anſwer to this Objection is, That a Rector of a Church, 
who hath a Diſpenſation to hold it before he is conſecrated Bi- 
ſhop, doth, by Virtue of that Diſpenſation, continue Incum- 
benr ; rn his Conſecration ; for if the Patron ſhould Preſent, 
ſuppoſing the Church to be void, and his Clerk ſhould be In- 
ſtituted and Induced, yet a Writ of Spoliation lies againſt him 
by that very Incumbent who is made a Biſhop ; which Writ no 
Man can have, but he who is a perfect Incumbenr. 

"Tis for this Reaſon, that if a Biſhop hath a Diſpenſation 
(4) Retinere his former Benefice in Commendam for Three Years, 
and he reſigns it within that Time, the Patron ſhall Preſent, 
and not the King, becaule the Avoidance is not by Ceſſion, 
bur by Reſignation. | 


(r) Latch 11. Jones 158. (/) 2 Cro. 691. (t) Caſes ad- 
judg. 164. (1) Dyer 22 
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So it is if the Diſpenſation had been Retinere his Benefice for 
Life, the Patron ſhall Preſent after the Death of the Biſhop ; 
by both which Caſes it plainly appears, that the Biſhop till 
continues Incumbent on his Ka Benefice, for otherwiſe the 
Avoidance would be by Ceſſion. 

So a (x) Commendatory Dean may confirm a Leaſe, which 
he could not do if he did not ſtill continue Dean. | 

And as to a Temporary Incumbency without Inſtitution, ic 
may be altogether as good as in the Caſe of an Appropriation, 
by which the Church is given for ever, 4b/que _ Preſenta- 
tione, Induftione, ſive Admiſſione alicujus Incumbent is ad eandem ; b 
which Words 'tis allow'd, that the perpetual Incumbency paſ- 
ſeth without Inſtitution. 

And if a Commenda Retinere for a few Years is granted by the 
ſame Power, there can be no Reaſon given but it muſt be as 
good in Law, 

But we have Inſtances of ſuch Diſpenſations In perpetuum, 
and they ſtand upon the fame Reaſon with Appropriations, 
which were the ancient Endowments of ſome Biſhopricks; as 
the ReQories of Eaſtmean, and Hableton in Hampſhire, are ap- 
propriated Ad Menſam of the Biſhop of Winton. 

Then as to a Freehold, tis true, the Nature of it cannot 
be alter'd by a * but certainly the Profits of the 
Church may be lawfully aſſign'd for a Term of Years, and that 
is the Caſe of a Commenda Retinere, which in Truth is not pro- 
perly a  Commenda, becauſe a Man cannot be commended to 
that which is his own ; tis rather a legal Aſſignment of the 
Profits for a certain Term of Years or Time, to a particular 
Perſon, and for a certain Purpoſe. | 

Beſides, tis very reaſonable, that a Commenda Netinere for 
Years ſhould be „ becauſe ſuch a Diſpenſation doth not al- 
ter * Eftate which the Incumbent had before, but continues 
it in him. 

"Tis true, if the Property of a Living is chang'd, and a new 
Right obtain'd, either by Inſtitution or Induftion, upon a Pre- 
ſentation, or by a Grant of an Appropriation; in ſuch Caſes 
the Limitation for Years cannot abridge the legal te; for, 
notwithſtanding ſuch Reſtriction, the Preſentee or Grantee 
may enjoy it during Life; and the Reaſon is, becauſe tis 
againſt the Nature of ſuch Acts to be Temporary; they muſt” 
enure, and be perfect as they may be, that is, for Life; or for 
ever: Tis like a Confirmation for a Year, which muſt enure 
for ever, becauſe tis againſt the Nature of ſuch a Deed to 
abridge the Eſtate confirm'd. 

A Commenda is likewiſe Perpetua, that is, for Life of the In- 
cumbent ; and the ſame Objection may be made againſt ſuch s 
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Di ſpenſation, vg. That the Paſtoral Care is not committed by 
Inftirution and InduCtion, according to the Forms preſcribed 
dy Law ; but theſe Diſpenſations are allow'd to be good. 

The Canoniſts allow, that Neceſſity is the moſt reaſonable 
Ground for tuch Commendams ; which if true, then tis certain- 
ly a gocd Argument for ſuch Diſpenſations here, becauſe we 
have ſome very ſmall Briſhopricks; and there ſeems to be an 
abſolute Neceſſity of ſupporting their Dignity by this Means. 

The next is a Diſpenſation, Capere in Commendam ; and this 
differs from Retinere, for that is only to hold what was his own 
before, bur this to rake what belongeth to another. 

And this ſeems to be injurious to the (5) Patron, and void 
even by the Canon Law without his Conſent, becauſe it de- 
prives him of the Beyefit of Preſentation, which a Diſpenſa- 
tion in Commendam Retinere doth not, for the Avoidance is by 
the Act of the King; and tis more reaſonable that His Autho- 
rity ſhould extend to continue the Perſon promoted in the 
ame Benefice he had before, than to give him any Power te 
take a new one. 

"Tis true, Curing the Time of ſuch Incumbeney there is 
Damnum, but "tis Abſque injuria to the Patron; for it can be 
no Prejudice to him that hath preſented a Clerk, who was 
worthy to be made a Biſhop, and to whom the King had grant- 
ed a Diſpenſation, notwithſtanding his Promotion, te continue 
Incumbenc in the ſame Benefice during Life, or for a ſhorter 
Time, 1: He thinks fit; and when that is determin'd, or the 
Per ſon dies, then the Patron hath Power to Preſent again. 

There have been ſome Diſpenſations of this Nature; as in the 
(z) Biſhop of Offiryy's Caſe, who had a Faculty Perpetuæ Com- 
mende titulo adipiſci occupare & vetinere unum vel plura Beneficia, 
curata vel non curata, ſui vel alient juris Patronatys, then yacant, 
or which ſhould afterwards be "4 not excceding the yearly 
Value of 40 1. | 

Art the Time of this Grant there was a Vicaridge in his Dio- 
ceſe which was full; and about Five Years afterwards the Vicar 
died, and the Biſhop collared himſelf to it by Lapſe. 

It was objetted againſt the Legalicy of that Diſpenſation, 
that the King could not make ſuch a Grant, becanſe the Pope 
could not do it before the Statute; for if a Lavman was Pa- 
tron, then it was not good without his Conſent ; and if a Spi- 
ritual Perſon was Patron, there was always in ſuch Grants a 
Non obſtante of his Right of Patronage, and a particular Clauſe 
to the Archdeacon, to put the Commendatory in Poſſeſſion 


af the Benefice Cum acciderit; all which was omitted ia that 
Grant. a 


— OR 


(y) 2 And. 184. (⁊) Davis 68. 


But 


Commendam, 211 


But it was agreed that a Capere in Commendam might be good; 
where the Right of the Patron was not prejudic'd, as if he ſuf- 
fer a Lapſe. ; | 

In Colt and Glover's Caſe the Diſpenſation was Retinere in 
Commendam one Benefice, which the Incumbent had before he 
was conſecrated (a) Biſhop of Litchfield; and Capere in Commen- 
dam N Aut horitate unum aliud vel plura, that is, as many as 
he could get with Cure, or without, provided they did not 
exceed the yearly Value of 200 Marks, and to enjoy the ſame 
ſa long as he ſhould live, and be Biſhop of that See. 

Juſtice Doderidge held this Commendam to be illegal, becauſe 
it was Capere plura Beneficia, without any Limitation either of 
the Number or Value ; which muſt be a Miſtake, for it was re- 
ſtrained to the yearly Value of 200 Marks. 

My Lord Hobart, in his Argument on the ſame Caſe, con- 
cemns this conditional Commendam, viz. ſo long as the Com men- 
datory ſhould continue Biſhop of that See, becauſe the Incumbency 
ought to be for Life, and could not be diminiſh'd ; he allow'd 
it might be good in the Retinere for a Term of Years, but not 
in the Capere without the Patron's Conſent; and the Reaſon 
may be, becauſe in the one Caſe an Avoidance 1s prevented by 
ſuch a Diſpenſation, but in the other the Church muſt be abſo- 
lutely void; and therefore a Commendam Capere a void Berefice 
deprives the Patron of one Turn at leaſt. 

In theſe two laſt Caſes, all the moſt material Objections 
againſt theſe Diſpenſations are made and anſwer'd. 

1. That a Biſhop cannot bo Incumbent of a Living in his 
own Dioceſe, becauſe he is a Sovereign there, and cannor be ar 
the ſame Time ſubje& ; that the Office of a Biſhop and Vicar 
are incompatible, and cannot conſiſt in one Perſon. 

"Tis true, when a Perſon is a Subject, tis a Contradiction to 
ſay he is not; but ſuch Subjection may ceaſe when the Vica- 
ridge is in the Biſhop himſelf, as a Depuration ceaſes when the 
principal Officer executes the Office himſelf. 

Neither is the Office of a Biſhop and a Parſon inconſiſtent in 
one and the ſame Perſon, for the Biſhop hath the Cure of Souls 
throughout the whole Dioceſe; and tho the Parſon hath that 
Cure in a particular Pariſh, yet tis not excluſive of the Biſhop; 
becauſe he hath a general Charge over the Whole. 

2. There is another Obje tion, That a Biſhop ought not to 
have a Diſpenſation to hold a Benefice In Commendam in his 
own Dioceſe, becauſe he cannot viſit himſelf. 

But this Objection is eaſily anſwer'd, viz. tho he cannot viſit 
himſelf, he may be viſited by the Metropolitan. 

Beſides, there would be no Inconveniency if in ſuch Caſe 
there was no Viſitation at all, becauſe the Nature of a Viſita- 
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tion being only to reform Abuſes, it cannot be 'd a Bi- 
ſhop would be guilty of any Fault, for which he ought to be 
viſt.cd, when the Law hath intruſted him with the general 
Power to reform all Abuſes in his Dioceſe. 

And in the Caſe of (b) Doctor Eades and the Biſhop of Oxford, 
which was a Diſpenſation in Commendam Retinere, as long as he 
ſrould live and continue Biſhop of Oxford, that was held good; 
tor if a Commendam Retinere for Life is good, as certainly it is; 
if tis good alſo for Years, what Reafon can be given why a 
Diſpenſation for Life, or as long as a Man ſhall continue Biſhop of 
ſuch a Place, ſhould not in like Manner be good ? 


Commiſſary. 


HIS is a Perſon deputed by the Biſhop's Grant to exer- 

ciſe Eccleſiaſtical Juriſdiction in particular Caſes, and in 
fuch remote Parts of his Dioceſe, from whence the People 
cannot conveniently come to attend his Conſiſtory Court; and for 
this Reaſon a Commiſſary is call'd Officialis foraneus. 

He is an Officer created upon Neceſſity; for when the Bi- 
ſhops were bound to attend the publick Services of the King- 
dom, by Reaſon of their Tenures; they at firſt deputed Chan- 
cellors to hear thoſe Cauſes wherein they had Juriſdiction. 

Afrerwards when thoſe Cauſes encreas'd, and by various Ca- 
nons, Diſtinctions and Deciſions, the Eccleſiaſtical Judicature 


vas made more intricate ; it was almoſt impoſſible for Chancel- 


lors to determine all thoſe Cauſes in the Confiſtory Courts ; and 
therefore it was neceflary for the Biſhop, as SY for the Eaſe 
of the People, as for the Diſpatch of ſuch Cauſes in particular 
Places in his Dioceſe, ro ſubſtitute a (c) Commiſſary ; and this 
he may do in every Archdeaconry, or he may appoint one 
throughout the whole Dioceſe. 

He is uſually made by the Biſhop's Grant, confirm'd by the 
Dean and Chapter; and when that is done, he may enjoy the 
(d) Office for his own Life, and not only for the Life of the 
Grantor ; tho' that was a Queſtion formerly, whether a Com- 
miſſary of a Dean ſhould hold his (e) Office after the Death of 
the Grantor, and againſt his Succeſſor ? 

Then as to the Perſon, by the (f) 37 H. 8. a Layman, being 
Doctor of Laws, may be made a Commiſſary ; which Statute is 
not reſtrictive, that no other Perſon ſhall be a Commiſſary, but 
a Doctor of Laws; for (g) Anno 35 Eliz. a Bachelor of Laws 
was made a Commiſſary, and he granted Adminiſtration ; and it 
was held good. 


(b) Vaugh. 18. (e) 1 Rol. Rep. 435. (4) 10 Rep. 61. (e) 
Noy 133. (f) Cro. Car. 258, (g) Cro. Elia. 315. Fry 
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And not long afterwards the Eccleſiaſtical Canons were made, 
by which tis ordain'd, That a Commiſſary muſt be 26 Years old, 
and one who is learn d in the Civil and Eceleſiaſtical Laws; that 
he muſt be either a Maſter of Arts, or Bachelor of Law ; and 
that before he is admitted ro his Office he muſt rake the Oath of 
Supremacy, either in the Preſence of the Biſhop, or in Court, 
and ſubſcribe the 39 Articles; and muſt likewiſe take an Oath 
that he will, to the beſt of his Underſtanding, well and truly 
execute his Office, without Reſpe& or Favour for Reward. 

He differs from a Chancellor only in reſpe& of Juriſdiction, 
and the Extent thereof ; for they are both made by the Biſhop's 
Grant, only the Chancellor hath a general Authority in Eccle- 
ſiaſtical Cauſes over the whole Dioceſe, but a Comm ſary is li- 
mited to a certain Place. 

When I mention that a Commiſſary is made by the Biſhop's 
Grant, I would not be underſtood that tis always fo; for ſome- 
times, and in ſome Places, he may be made by a Prebendary : 
As for Inftance, f Dr. Pockling ton, Prebendary of Lincoln, ha- 
ving a Peculiar in Oxford, made a Leaſe of it for Three Lives 
together, with all Profits, Commodities and Advantages, thereunto 
belonging: The Leſſee granted the Office of Commiſſary to one, 
and the Dean and Chapter of Lincoln granted it to another; and 
the Court was divided, whether ſuch Leſſee had Power to grant 
this Office, becauſe it was annex'd to the Spiritual Function of 
the Prebendary, which he could not transfer to his Leſſee. 


Common Prayer. 


INCE the common Neceſſities and Duties of all Chri- 

ſtians are the ſame, thoſe who conform to the eſtabliſh'd 
Religion here, have agreed upon a fix'd and ſtated Form of 
Prayers, Praiſes and Thankſgivings, to be us'd in our publick 
and ſolemn Devotions, which are contain'd in a Book call'd, 
Tbe Book of Common Prayer. 

And altho' ſome think it unlawful to pray to God in ſet 
Forms and Words, yet thoſe who are of that Opinion do not 
pretend to Inſpiration ; but they affirm, the Holy Spirit doth 

lp them in their preſent and ſudden Conception, by which 
they are more earneſtly excited to implore the Bleſſings of Hea- 
ven, and Forgiveneſs of their Sins. To 

I will not enter into any Diſpute here concerning this Matter, 
having never yet met with any ſolid or convincing Argument, 
to determine why the Spirit of God ſhould not be aſſiſting to 
us, when we priy for a Thing in Form of Words, as as 
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when we pray for the ſame Thing in various and changeable 
Words, according to our Fancies and Emotions. 

Neither ſhall I diſcourſe of the Antiquity of common Forms 
of Prayer, which hath already been done by Men of Learning, 
and brought down to us from the Time of the Apoſtles, thro' all 
Ages of the Chriſtian Church; they have ſhew'd us. that there 
was never any Church or Society of Chriſtians till of late, that 
held it unlawful to pray by a Common Form; they have told 
us out of the Bibliotheca Patrum, that there was a Liturgy in 
the Church of Alexandria, which is attributed to St, Mark, who 
was the firſt Biſhop there; which, tho' intermix'd with ſome 
new and unwarranted Additions, yet thoſe do not deſtroy the 
Antiquity of the Original. 

They have told us likewiſe, that St. Fames himſelf compos'd 
a Liturgy, which he left to the Church of Feruſalem, of which he 
was alſo the firſt Biſhop ; this is affirm'd by Sixtus Senenſis, and 
by the Fathers of the Third Council, aſſembl'd at Conſtantinople, 
under Fuſtinian the Younger, at a Place in his Palace, call'd 
Trullo, about 680 Years after the Birth of Chriſt ; and the like 
hath been ſhew'd us in reſpect to other Churches, who had their 
Liturgie enlarg'd by the Prayers of great Men; ſuch as St. Ba- 
f!, St. Fohn Chryſoſtom, Ec. in the Eaſtern Churches. | 

Tis enough for me to ſhew, that here in England, in the Time 
of the Saxons, the Council of Cloveſhoe was held under Cutbbert 
Archbiſhop of York, by which Council the Prieſts were requir'« 
to learn the Lord's Prayer in Engliſh; and by the (5) Canons of 
King Edgar and Egbert, they were enjoin'd conſtantly to uſe it 
in their Churches: And it will not be denied, that in the Roman 
Church there were always Forms of Prayer, as may be ſeen in 
3 Breviavies, Rituals, Pont ical, Manuals, Roſa- 
rien, &c. 

But the Common Prayers, which are now us'd in the Church of 
* N were by the ſeveral Gradations following thus efta- 
bliſn'd. 

Thoſe Offices mention'd before, and which were us'd in the 
Church of Rome, being ſo many, and every Religious Order 

baving likewiſe ſome particular Rites and Services adapted to 
themſelves, and to be perform'd on the Saints Days, which be- 
longed to their reſpective Orders, it was a very difficult Thing 
to underſtand in what Manner to officiate. | 

In the South Part of England the Offices were after the Uſe of 
Sarum; in the North they were after the Uſe of York; in South- 
Wales after the Uſe of Hereford; and in North- Wales, thoſe af- 
ter the Uſe of Bangor were generally receiv'd; and in Lincoln 
and other Places, t were proper Offices appointed to be 
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us'd; and when any Prelate was made a Saint, there were Col- 
lects and icular Forms us'd for him in his Dioceſe. 

And all the Offices were in Latin, and ſo was the Liturgy it 
ſelf, which was us'd in the Churches before the Reformation, 
and which was eſtabliſh'd by the Laws of the Land, and the 
Canons of the Church. | 

This Liturgy was compos'd of ſome Forms of Prayer, us'd in 
the Primitive Church, and, as before-mention'd, of many more 
Forms of a later Date, accommodated to the Superſtition of 
thoſe Times in which they firſt appear'd. | 

In the Reign of H. 8. Ar-hbiſbop Cranmer was the firſt Pre- 
late who endeavour'd to reform theſe Abuſes, and to get the 
Prayers of the Church perform'd in the Engliſh Tongue, that 

all the People might join with the Prieſt; but as to this Mat- 
ter, nothing more was done in that Reign, than to compoſe a 
Book call'd the Primer, containing the Lord's Prayer, the Creed, 
the Ten Commandments, and Morning and Evening Prayer, in 
Engliſh; and not long after the Lirany was publiſh'd in the ſame 
Tongue, but ſomething different from what now it is. 

In the Reign of his Son and Succeſſor, viz. Anno 2 Ed. 6. 
the Protector and the reſt of the King's Council thought it expe- 
dient that there ſhould be one uniform Order of publick Wor- 
ſhip throughout the Kingdom; and in order to prepare and 
compoſe ſuch a Form, there was 4 Committee of particular 
Divines appointed, viz. The Two Archbiſhops, 16 other Pro- 
vincial Biſhops, and Six Doctors of Divinity, to examine and 
reform all the old Offices of the Church. | 

Theſe Perſons met at Windſor Caſtle, and the farſt Thing they 
did, was to examine the Manner of Adminiftration of the Ex- 
chariſt; of which I ſhall give an Account in another Place, un- 
der the Title Sacrament. 

But to proceed, The Committee, upon Examination of theſe 
Offices, found them ſo Superſtitious, that they rather reſembl'd 
the Rites of Heathens than Chriſtians; and thereupan they re- 
je ded every Thing which was not warranted by Scripture, and 
:educ'd other Matters to their primitive Purity, 

In the compiling this Book the Reformers began with the 
Morning and Evening Prayers, which they put in the ſame 
Form we now have, only the Confeſſion of our Sins, and the 
general Abſolution to Penitents were omitted. ; 

The Communion Service was likewiſe the ſame as tis now, 
only the Ten Commandments were not read in that Service. 

And becauſe Religion was clouded with many Ceremonies, 
therefore they rejected all ſuch which had been abus d by Super- 
ſtition, and retain'd thoſe which were decent, and which tend- 
ed to moye pur Affections by ſome apt and Significarions ; 
and they prefix'd a Preface concerning ſuch monies, which 
is the ſame now printed before the Book. 
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I think no Man will affirm, that any of them are either un- 
Jawful in themſelves, or againſt any Poſitive Law of God; they 
are agrecd to be Matters meerly indifferent; and if fo, we 
ought to be obedient in Conformity to the Civil Magiſtrate, 
who has enjoin'd us to obſerve them. 

I know the uſual Excuſe is Conſcience, and that we ſhould not 
trouble the weak Minds of our Brethren about Things indiffe- 
rent; and we are told, that be who woundeth a weak Conſcience 
about ſuch Things, ſinneth againſt God. 

But thoſe who have been the greateſt Adyocates againſt tho 
Puniſhment of Men, for diſobeying the Laws of the Magiſtrate 
in Things indifferent, do allow that Conſcience in ſuch Caſes muſt 
be Sine dolo, and that Diſobedience muſt nat be countenanc'd 
in Contempt of that Authority by which theſe Laws were eſta- 
bliſh'd ; and thoſe Canoniſts who have given the greateſt Lati- 
rude to Conſcience, by aflerting, that Quanquam Erronea & Scyu- 
puloſa ſequenda eſt; yet they tell us how that muſt be underſtood, 
viz. Si non foteft de jure Informari. 

Now, whether ſome Perſons refuſe to conform to theſe Cere- 
monies Dolo malo, whether they wilfully ſtand in Contempt of 
that Authority which enjoin'd their Obſervance, and whether 
ſuch Perſons may be rightly inform'd of the Lawfulneſs of 
them, may be proper Goetions for the Reader to conſider, 
but not for me to determine. 

I ſhall proceed to ſhew, that the Alterations which were made 
in the publick Offices of Worſhip, created great Heats amongſt 
the People, which were excired chiefly from the Pulpit ; and 
therefore Preaching was prohibited for a Time, by any Perſon 
not Licenſed by the King or his Council, or by Archbiſhop 
Cranmer. | 

Afterwards the major Part of the ſaid Committee fram'd a 
Bill, which they brought into the (i) Houſe of Peers on the 

th Day of December, and which lay before them a long while ; 

or Eight of the 16 Biſhops, who were of the Committee, and 
Three Temporal Lords protefted againſt it; by which they 
ſhew'd their Unwillingneſs to make any Alterations, but they 
were reſoly'd to obey when it came to be enacted into a Law. 

The Preamble of this Bill was, That there had been different 
Forms of Prayer and Service, c. That the moſt effectual En- 
deavours could not divert the People from their old Cuſtoms ; 
and that therefore there might be an uniform Way of Service, 
Sc. The King, by the Advice of the Lord Protector, and his Coun- 
eil, had appointed the Archbiſhop of Canterbury, and other 
Learned Biſhops and Divines (having reſpect to the moſt pure 
Chriſtian Religion, and to the Practice of the Primitive 
Churches) to make one convenient Order and Rite of Common 
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Prayer, which they had done by the Aſifance of the Holy Ghoſt, 
and deliver'd to the King, in? a Bel endet. The Bonk of 
Common Prayer and Adminiftration of Sacraments, &c. wherefore 
the Parliament, conſidering the ſaid Book, moſt humbly thank'd 
the King for his Care; and did enatt, that the ſaid Form of 
Common Prayer, and no other, ſhould be us'd thro' England, at 
Whitſuntide following. | | 
But becauſe ſome Things were contain'd in that Book, which 
ſhew'd a Compliance to the ſuperſtitious Humours of thoſe 
Times; and ſome Exceptions being made to it by preciſe Men 
at home, and by Calvin abroad; therefore two Years afterwards 
it was review'd, in which Martin Bucer was conſulted, and ſome 
Alterations being made in it, which conſiſted in adding ſome 
Things, and leaving our others. 


A general Confeſſion of Sins to the Daily 


Service. 
The Additions A general Abſolution to the Penitent. 
were, vi The Communion to begin with reading 
the Ten Commandments, the People kneel- 
ing. 


A Rubrick concerning the Poſture of Kneeling, which was 
afrerwards by the Statute 3 Eliz. order d to be left out, but is 
now again explain'd as it was Anno 2 Ed. 6. 


The Uſe of Oil in Confirmation and Ex- 
treme Unction; Prayers for Souls dqparted, 
and what tended to a Belief of the Corporal 
Preſence of Chriſt, in the Conſecration of 
the Euchariſt. 


Left out. 


This was approv'd by Martin Bucer, who was of Opinion, 
that every Thing was clearly then according to the Scripture ; 

and . the Scotch Divine, tranſlated it into Latin for his 
own Uſe. 
And tho Political Prudence was join'd with Chriſtian Piety 
in compoſing this Service-Book, yet the People were not ſatiſ- 
fied with it, but rais'd ſeveral Rebellions in many Places of 
this Kingdom; the moſt formidable was in Devonſhire, and thi- 
ther the Lord Ruſſel was ſent by the Protector to ſubdue them; 
but before they engag'd there was a Treaty upon Articles, one 
of which was, That the new Service ſhould be laid aſide, and 
the old Service us'd again in Latin: And ſome of our Hiſto- 
rians tells that the King, to appeaſe that Rebellion, told 
the People that it was no other than the old Service in Engliſp. 

Afterwards, Anne 5 & 6 Ed 6. a Bill was brought into the 
Houſe of Peers to enjoin Conformity to this new Book, with 
thoſe Additions and Alterations; and by which the People were 
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injoin'd to come to Prayers upon Pain of Church Cenſures, 
which Bill paſs'd into a Law in the ſame Year. 

But upon the Death of that King, which happen'd ſoon after, 
the Common Prayers were laid aſide, for the Statute 5 & 6 Ed. 6. 
was repeal'd by an Act made 1 Marie; and ſome of theſe Di- 
vines, who had been the chief Promoters of it, fled beyond Sea, 
where at Frankfort there happen'd a Contention amongſt them; 
for ſome were of Opinion, that they ſhould accommodate the 
Worſhip of God conformable to the Uſage of the People there, 
and ncarer to the Forms of Geneva; ſo that all might be united 
in one Way of Worſhip. 

Whittinakam and Mex engag'd in this Affair, and procur'd 
their Friend John Calvin (who was very famous in thoſe Parts) 
to write againſt the Ergl/ſh Service, which he did, and decla- 
red, that in it there were many Tolerabiles Inettia, as he call d 
them. 

But this InveCtive being not ſharp enough; for it ſeems tho” 
there are Ineptiæ in it, yet they were Tuleraviles, therefore he 
was requir'd to declare his Opinion a little plainer, which he 
did, by calling the Forms of Prayer in that Book, Reliquias Pa- 
piſti-e fects; when the ſame Man, not above eight Years be- 
fore, had wrote to the Protector, to encourage him in the Refor- 
mation; and in that very Year, when the Commen Prayer Book 
Was firſt compil'd, and 'tis very probable that he had ſeen it; 
for in his Letter he approy'd ſer Forms of Prayer, and had not 
then found out thoſe Ineptias & faces, which afterwards appear'd 
to ham, 

Some other of our Divines at Fraxkfort were of Opinion, 
that ſinee they had ud that Form in Exglard, and ſome People 
were then under Proſecution for it there; for that Reaſon they 
ought to uſe it ſtill, otherwiſe it would be a Contempt to them 
and their Suffering. 

But upon the Death of Queen Mam it was again appointed 
by 1 Elixz. ro be ud by every Miniſter, however, not as it was 
before; for having been review'd by Mr. //iirhezd, Chaplain 
to the Queen's Mother; by Doctor Parker, aficrwards Arch- 
biſhop of Canterbury; DoQor Grindad, afterwards Biſhop of Lon- 
don; Dodtor Cox, afterwards Biſhop of EH; Doctor Pilkington, 
afterwards Biſhop of D«a:ham ; Doctor May, Dean of St. Paul s, 
who was one cf the former Committee; Doctor Bis, Provoſt of 
Eaton; and Sir Thomas Smith ; ſome Additions were made to it. 


Certain Leſſons for every Sunday in the Year ; ſome 

Alterations in the Liturgy ; two Sentences added in 

V; the Delivery of the Sacrament, intimating to the Com- 

. municants, that Chriſt is not corporeally preſent in 

the Elements, Sc. The Form of making Biſhops, 
Prieſts, and Deacons, was likewiſe added. 


And 


Common Pꝛaper. 219 


And great Care was taken that nothing ſhould be in it which 
might give the Papiſts any manner of Offence; therefore the 
following Sentence, which was in King Edward's Litany, was 
left out, viz. From all Sedition and privy Conſpiracy, from the Ty- 
ranny of the Biſbop of Rome, and all his deteſtable Enormities, &c. 
— aſt Words were wholly omitted, and continue ſo ever 

nce. 

This Service Book, being thus enafed to be read in all 
Churches in England, was us d in the Queen's Chapel ſoon af- 
terwards, viz. on the (a) 12th of May, and on the Wedneſday 
following in St. Paul's Church, where Dr. Grindall preach'd be- 
fore the Privy Council, ſeveral of the Nobilicy, and a great 
Aſſembly. | 

There were ſome Alterations made in the Reign of King 
Fames, but theſe were in the Rubrick only. | 

And as for the Additions of Thankſgivings, at the End of 
the Litany, the Prayer for the King and Royal Family, which 
were not in the laſt Book; thoſe were added by the Authority 
of that King's Commiſhon, and are ſtill in Force by Virtue of 
his Proclamation ; and fo are the Prayers for the Inauguration of 
our Kings and Queens, and for the Guntotuder-Treaſon. 

This Book, thus compos'd, was at firſt thought to be adapted 
to the common Principles of Chriſtianity ; and was then ſo ge- 
generally eſteem'd, that Parpatio, Abbot of St. Saviouy's, who 
was ſent hither by Pias IV. with Letters to Queen Elizabeth, 
had Authority from the ſaid Pope, to offer it ſhould be con- 
firm'd by him; and for the firſt ten Years of that Queen's 
Reign, the Papiſts did conſtantly attend the Service 1n our 
Churches. 

This we have from no leſs Authority than my Lord Coke him- 
ſelf, who, in his Speech againſt Garnett, condemn'd for the 
Gunpocuder· Treaſon, told him, that in the Beginning of the 
Queen's Reign he had obſerv'd Bedingfeild, Cornwallis, and ſe- 
veral others of that Communion, conſtantly to come to our 
Churches. 

"Tis true, he was then but a yery young Man ; but the Queen 
her ſelf tells us the ſame Thing in her Inſtruftions to Secretary 
Walſingham, viz. That the Chief of the Party, in the Begin- 
ning of her Reign, did frequently come to Divine Service in 
the Churches. 

But when Pope Pius V. had, by his BuZ, depos d the Queen, 
then the Roman Catholicks did generally withdraw from our 
Churches, and have ſo continu'd ever ſince. 

This happen'd An 10. of the Queen, and about three 
Years afterwards a Book was publiſh'd, entitl'd, An Admonition 
10 the Parliament; it was written chiefly againſt the Govern- 
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ment of the Church by Biſhops, and to depra ve the Book of 
Common Prayer. I only mention this to ſhew what Zeal there 
was againſt the Reformation, not only by the Roman Catholicks, 
but by thofe who were then call'd Puritans; that Book was an- 
ſwer'd by Dr. Whiteift, and in the very next Year a Proclama- 
tion came forth, for the better Obſervation of the Book of 
Common Prayer. 

And as the Papiſts conform'd themſelves to this Worſhip, fo 
our North Britains had it in more Reverence formerly than of 
Jate ; for Buchanan himſelf tells us, that they enter'd into a 
general and publick Subſcription to obſerve Cultus & Ritus Reli- 
gionis cum Anglia Communes. 

Upon the whole Matter, inaſmuch as the obſerving a Form 
or Directory is not of the Subſtance of Prayer, but a mere Acci- 
dence or Circumſtance belonging to it, and left to the Deter- 
mination of our firſt Reformers ; therefore they compil'd this 
Book, which was afterwards eftabliſh'd by Law; and "tis ob- 
ſervable, that it was in the ſame Year in which the Queen's Su- 
premacy was recogniz'd; by which Law ſeveral Puniſhments 
are to be inflited, both on Miniſters and others, for not uſing 
or depraving it. 

If a Minifter is convicted by Verdict, or Confeſſion, or no- 
torious Evidence of the Fact of refuſing to wſe it, or uſing any 
other Form, or depraving it; | 


The firft Offence in ſuch Caſe is Forfei- 
ture to the King, which of his Benefices 
He ſhall chuſe; and this is by Statute 2 & 
3 Ed. 6. 

But by Statute 1 Eks. 2. for the firſt Of- 
E benefic'd, < fence he loſes ali his Spiritual Livings for a 
Year, and by both he is to be committed for 
ſix Months; for the ſecond Offence he ſhall 
be depriv'd ipſo facto, and be committed far 
a Year ; and for the third Offence he ſhall 
be depriv'd, and committed for Life, 


1. Offence, Impriſonment for 6 Months; 


I nee Jenelie's,  0t 00 8 innee 3 0h rape 6. ey 2 


2. Offence, Impriſonment for Life. 


But my Lord Coke was of Opinion, that thoſe Parſons, who 
did not uſe the Book of Common Prayer, or did deprave it, 


might be puniſh'd by Admonition, Excommunication, Seque- 


firation, or Deprivation, in ſuch manner as had been us'd in 


like Caſes by the Eccleſiaſtical Laws, as if the Statute 1 Eliz. 
had not infli 1428, 
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the Refolution in * Coxdry's Caſe, who Anno 31 Eliz. was cited 
before the Biſhop of London, and other Ecclefiattical Commiſ- 
ſioners, and convicted upon his own Confeſſion, for Preaching 
that the Book of Common Prayer was à vile Book, fie mon it; it 
was objected, that it being his firſt Offence, he could not be 
depriv d for it „ Statute of 1 Eliz, becauſe that appoints 


Deprivation for the ſecond Offence ; but it was anſwer d, that 


the Statute did not abrogate the Eceleſiaſtical Juriſdiction wich- 


out negative Words; and by an expreſs Proviſo the Juriſdiction 
of the Biſhop was ſay'd, ſo the Deprivation was good. 

If any other Perſon ſhall be convicted (as aforeſaid) by Songs, 
or otherwiſe to have deprav d it; or of 8 a Miniſter to 
ſay any other Form, or interrupting him in ſaying that Ser- 
vice. 

Firſt Offence. Per Statute 2 & 3 Ed. 6. he forfeits 10 l. to 
the King, and if not paid within fix Weeks after Conviction, 
then to be committed for three Months; but by the Statute 
1 Eliz, he forfeits 100 Marks, and if not paid as aboveſaid, ſhall, 
inſtead thereof, be impriſon'd for a Year. 

Second Offence. Per Statute 2 & 3 Ed. 6. forfeits 20 J. to 
the King; and if not paid (ut ſurra) Impriſonment for fix 
Months without Bail; but by Statute 1 Eliz. he forfeits 400 
Marks, and if not paid ut ſupra, Impriſonment for a Year. 

Third Offence. Forfeits alt his Goods and Chattels, and muſt 
be committed during Life. | 

Any Perſon convicted at the Aſſizes, or Seſhons, to have wit- 
tingly heard, or to have been preſent at any other Form of 
Common Prayer, than what is expreſs'd in the Stutute 5 & 6 
Ed. 6. cap. 1. 

Firſt Offence. Impriſonment for ſix Months without Bail. 

Second Offence. Impriſonment for a Twelvemonth. 

Third Offence. Impriſonment for Life. 

Juſtices of Oyer and Terminer of Aſſize, and Mayors, and 
Head Officers of Corporations, have Power to hear and deter- 
mine Oftences againſt the Statute 2& 3 Ed. 6. the Proſecution 
muſt be at the next Aſſizes after the Offence committed; but 
per Statute 23 Eliz. cap. 1. the Juſtices of Peace in Seſſions have 
the like Power; and the Proſecution mult be within a Year and 
a Day after the Offence. 

No Form of Prayer ſhall be ns'd in any publick Place, other 
than according to the ſaid Book; and every () Incumbent, on 
a Benefice with Cure, tho' he keeps a Curate, is bound once in 
a Month to read the Service, not having « lawful Impediment, 
to be allow'd by the Biſhop ; if he negleQs, he forfeits for eve- 
ry Offence 5 1. to the Uſe of the Poor; the Conviction muſt 
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be before two Juſtices, by his own Confeſſion, or Oath of two 
Witneſſes. 

If the 5 l. is not paid within ten Days after the Conviction, 
then the Churchwardens or Overſeers of the Poor, may, by a 
Warrant from two Juſtices of the Peace, levy it by Diſtreſs and 
Sale of the Offender's Goods, 

Beſides, upon his Indudion, he muſt, within two Months 
afterwards, read the ſaid Service of the Church, appoinred for 
the Day, and likewiſe declare his unfeigned Aſſent and Con- 
ſent to all the Matters and Things therein contain'd. 

And that every Pariſh may be provided with this Book, "cis 
enjoin'd by the (/) Canon, that the Churchwardens, or Queſtmen 
of every Church or Chapel, ſhall, at the Charge of the Pa- 
Tiſh, provide the Book of Common Prayer; and this is to be 
done on Pain of Forfeiting 3 J. a Month, by the Statute 14 
Car. 2. 


Communion-Table. 


1 may not be improper to mention ſome Things concerning 
the Change of Altars for Communion-Tables. 

Under the Law, Altars were built for the Sacrifices, and it 
ſeems reaſonable, that, when the Uſe of the Thing ceas'd, the 
Thing it ſelf ſhould ceaſe ; that is, when Sacrifices were abo- 
liſh'd, that there ſhould be no farther Uſe of Altars, eſpecially 
fince our Saviour inſtituted the Sacrament, not at an Altar, but 
at a Table. 

"Tis true, the Chriſtians call'd the Table an Altar, becauſe 
they beliey'd the _—_— to be a Sacrifice in a double reſpect, 
that is, as it was a Sacrifice of Praiſe; and likewiſe of comme- 
morating that voluntary Offering which Chriſt made of him- 
ſelf on the Croſs ; bur it was ſtill a Table made of Wood, and 
in the Form of Tables now in uſe among us; becauſe we find, 
that, when People fled to the Sanctuary of the Church, they 
hid themſelves under thoſe Tables, for the better ſecuring their 
Perſons. | 

Afterwards, when there was a general Belief of an expia- 
tory Sacrifice in the Maſs, the Tables were built a little more 
reſembling the Forms of Altars, and then they were properly 
call'd by that Name. | 

Bur Anno 4 Ed. 6. it was thought, that the Form of a Tabie 
being more agreeable to the Primitive Uſe of the Sucramenr, 
it might be ſome Means to reduce the People from the Super- 
ſtition of the Maſs ; and therefore, to prevent thoſe Heats and 
Diſorders, which had happen'd ſince the Beginning of the Re- 


formarion, concerning the Form, whether of an Altar or Table, 
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the Government thought it expedient that it ſhould be in the 
Form of a Table. 

This was begun by Doctor Ridley, then Biſhop of London, who, 
in his Viſitation in that Year, amongſt many other InjunQions, 
gave this for one, viz. Whereas in ſeveral Places ſome uſe. the 
Lord's Board after the Form of a Table, and ſome of an Altar, 
whereby Diviſions may ariſe amongſt the Unlearned ; and for 
that the Form of a Table may turn the Simple from the old 
Superſtitious Opiniens of the Popiſh Maſs, and to the right Uſe 
of the Lord's Supper; therefore he exhorteth the Curates and 
Churchwardens, to ere& and ſet up the Lord's Board after the 
Form of an honeſt Table, decently cover'd in ſuch Place of the 
Choir or Chancel, as ſhall be thought moſt meer; and to take 
down all other By-Altars, as he call'd them. 

What was done by this good Biſhop was afterwards approv'd 
by the King in Council, and put in practice all over England. 

And fince that Time tis el by the Eccleſiaſtical * Ca- 
nons, That a convenient and decent Table be provided, kept, and re- 
pair'd in every Church, and cover'd with Silk or other decent Stuff, 
thought meet for that Purpoſe by the Ordinary; and that when the Sa- 
crament is adminiſter d, it be cover'd with 4. fair Linen Cloth, and as 
that Time to be plac'd either in the Curch or Chancel, that the Minifter 
may be the more eaſily heard by the Communicants, and where they 
may more conveniently communicate. 

Great Diſputes have been made in the Beginning of the Reign 
of Car. 1. about the placing this Table. 

The Canon leaves it indifferent, whether to be plac'd in the 
Body of the Church or Chancel, but enjoins, that it may be 
order d fo as the Miniſter may be more conveniently beard by the Com- 
municants, and they more conveniently, and in more Number, may 
communicate with the Miniſter. | 

And becauſe the Body of the Church ſeem'd the moſt con- 
venient Place for the Purpoſes abovemention'd, therefore it 
was uſually plac'd there, except in the King's Chapel, and in 
Cathedrals, and there it was plac'd at the Eaſt- End, and in the 
Chancel. 

The Table thus plac'd in the Body of the Church was ap- 
ply'd to many other Uſes whilſt it ſtood there, beſides ſetting 
the conſecrated Elements upon it: As for Inftance, their Church- 
wardens paſs'd their Accompts on it, Boys were taught to write 
on it, Glaziers knock'd Nails in it, and Dogs piſs'd at it; there- 
fore it was remoy'd from thence and fix'd at the upper End of 
the Chancel, and enclos'd with Rails; and not only fo, but the 


Communicants were enjoin'd to come up to thoſe Rails, in or- 
der to receive the Sacrament. 


* Can. 82. ö T Can, 82. : 
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This begat Murmurings amongſt the People, which did not 
end in Lav-Suits, there being ſeveral commenc'd upon this Oc- 
cafion; but it created a Paper War amongſt the learned Men 
of that Time, concerning the Manner, Geſture, and Poſture 
of Celebrating the Sacrament; and new Terms and Words 


were fram'd, ſuch as Altar, Adoration, and Genuflexion ; and 


Books written for and againſt this Alteration, with the ſame 
— Victory, as if Chriſtianity it ſelf had been at 
take. 

Archbiſhop Laud was paſſionately for removing the Table to 
the Chancel, and Dr. Williams, Bilhop of Lincoln, was as much 
againſt ir, who wrote a learned Book upon this Controverſy, in 
which he call'd this Removal an Innovation in the Exerciſe of 
Religion; and withal infinuated, that it would introduce moro 
and greater Alterations in the Church. | 

This Book was anſwer'd by Men of Learning, but of no great 
Name or Reverence amongſt the People. 

The * Noble Hiſtorian tells us this unhappy Controverſy, tho 
not of that Importance, as for Men of Learning to enter the 
Liſts with ſo much Paſſion and Reſolution; yet it made a Schiſm 
amongſt the Biſhops, and a great deal of Uncharitableneſs, 
even amongſt the wiſe and moderate Clergy, which encreas'd 
both the Number and Power of the Enemies of the Church. _ 

And nothing would mo them till an Order was obtain'd 
from the Parliament, entitled, An Order againſt divers Popiſh 
Innovations, dated Sept. 8. 1641. reciting, That whereas divers 
Innovations, in or about the Worſhip of God, had been lately practiſed 
in this Kingdom, enjoining ſome Things, and prohibiting cthers 
evithout Warrant of Law, to the great Grievance and Diſcontent of 
bis Majeſty's Subjects; for the Suppreſſing ſuch Innovations, and for 
Preſervation of the publick Peace, it is this Day order d, by the Com- 
mons in Parliament aſſembled, that the Churchwardens of every Pariſh 
and Chapel reſpectively, do forthwith remove the Communion-Table from 
the Eaſt End of the Church, Chapel, or Chancel, into ſome other conve- 
nient Place, and that they take away the Rails, and levy the Chancels 
as beretofore they were. G : 

It doth not appear to me how far this Order was obey'd, for 
the Civil Wars 2nd ſoon after, and Matters of greater Con- 
cern were then under Agitation. 

However, it having been made a conftant Article in the Vi- 
ſitations throughout England, to preſent ſuch who had not re- 
mov'd the Tables to the Eaft-End of the Chancels; and ſevere 
Cenſures being paſs'd upon ſome Churchwardens, and others 
in the High Commiſhon-Courr, who had refus'd or neglected fo 
to do, as Fines, Impriſonment, Sc. This truck ſuch a Terror 


———_ 
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into the reſt, that generally all the Tables wers remoy'd to the 
Chancels, where they ſtill conrinue. 


Commutation for Penance. 


HEN Chriſtians were perſecuted by Heathens, ſome of 
| them became Apoſtates; but ftill they continued to aſ- 
ſociate themſelves with thoſe from whom they had laps'd, which 
gave a general Scandal to the reſt, who were of ſtricter Lives, 
and purer Morals ; therefore it was thought neceſſary, that for 
publick Sins there ſhould be open and publick Confeſſions; and 
Penance was likewiſe enjoin'd by the Canons, which being per- 
form'd, the Penitent was re- admitted to the Church. 

It was the chief Buſineſs of thoſe Councils which were aſſem- 
bled in the 4th and 5th Centuries, to conſult about the Regu- 
lation of theſe Penitentiary Canons; for there were to many, 
and ſo difficult to be underſtood, that few could attain rhe 
Knowledge of them ; and therefore, in ſeveral Churches, there + 
were peculiar Perſons, call'd Penitentiary Prieſts, whoſe Buſi- 
neſs was only to attend theſe Services; and by this Means they, 
and only they, were very expert in the Rules and Methods of 
Penance. | 
But there was always a favourable Diſtinction made by theſe 
Prieſts, between thoſe who coluntarihij confefs'd their Sins, and 
thoſe who were brought in by the Cenſures of the Church ; and 
this made ſeveral come to Confeſſion freely, which was ftill 
made in a publick Manner. 

And becauſe ſome of the Offences confeſs'd were Capital, 
therefore about the End of the Fifth Century it was thought 
more expedient to have ſecret Confeſhons made in Monaſteries, 
or in any other private Place, which the Penitentiary Prieſt 
ſhould appoint, who was always a Fyar, for the Secular Clergy 
had no manner of Experience in theſe Affairs; and thoſe Hy- 
ars had ſo manag'd rhe Buſineſs, that the People were made to 
believe there could be no. Abſolution in ſome particular Caſes, 
without a Diſpenſation from the Pope, which they had always 
ready, and for which they were paid. 

But there was an unlucky Accident at () Conſtantinople, 
which defeated all ſecret Confeſſion there; for it ſeems, tho“ 
the Confe mon was in private, yet the Penitent was bound to 
publiſh ſuch of his ſecret Sins as the _ ſhould appoint; and 
there being a Woman at that Time under a Courſe of Penance, 
whether by Miſtake of the Prieſt, or her own, it doth not ap- 
pear ; bur ſhe publickly confeſo'd that ſhe had committed Adul- 
tery with a Deacon of that Church; which gave ſo great 4 


* 
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Seandal, that the Biſhop broke the Cuſtom there ; however, 
we know it was retain'd long after, and even to this Day, in 
other Places. | 

Abour the End of the Eighth Century, Commutation for Pe- 
nam e was introduced; and this was either for Services to be 
done to the Church, or for Money to be paid to the Prieſt. 

The Services for which Penance was commuted, were either 
Vocal Prayers, or ſo many Pater Noſters to be ſaid, within a li- 
mited Time, or ſo many Maſſes; but when the Pope had de- 
pos'd any Prince, then all the Methods and Rules of Penance 
were diſpens'd withal, to ſuch who ſhould fight under the 
Croſs, againft that Prince. 

But in a little Time all thoſe Things were laid afide for Mo- 
ney, which was never refus'd at firſt from the Rich; for it was 
then, and is ſtill, accounted the beſt Commutation that can be 
had for Penance. 

This we find in Doctor Barker's Caſe, which is imperfectly 
reported 5 (o) Serjeant Rolls, in Scraps of Engliſh and French; 
but probably it was, becauſe his Pocket was pick d of his Notes 
(as he tells us) coming from the Star Chamber; but it was thus: 

The Doctor was Offi-ial in the Dioceſe of Oxon, and the Re- 
giſter of his Court libell'd againſt him in the Star Chamber, for 


taking Commutation before any Penance was actually enjoin'd in 


the Preſence of that Regiſter, and made an Act of Court; and 
for that the Money was taken in his Chamber, which he kept, 
and he did not apply it to Charitable Uſes as he ought. 

The Proof was, that when an Offender was before the Doc- 
tor in private, he ask'd him, whether he knew a Thing call'd 
Commutation ? The Perſon replied, he did not; then the Doctor 
inform'd him, it was, that one good Turn requir'd another: 
This being eaſily apprehended, he offer'd the Doctor 107. which 
he refus'd ro receive in Perſon ; fo the Money was given to his 
Servant, who left it on the Doctor's Table. 

My Lord Hobert, and the reſt of the Judges, would not cen- 
ſure the Doctor, becauſe this was no poſitive Proof of his ta- 
king the Money, tho' it was walking very near the Brink of 
falling, and receiving Money not with a full, but trembling 
Hand. | 

But the Chief Juſtice thought it convenient, both for the 
Church and the whole Nation, that ſome Order ſhould be 
made how long Time the Money might be kept before it was 
employ'd in Charity ; and one of the Judges was of Opinion, 
thatin ſome Caſes the Money might be taken, not only when the 
Court was not ſitting, but out of che Dioceſe : As for Inſtance ; 
Thoſe Caſes which are Contentioſe Furiſdictionis, muſt be deter- 
min'd in open Court; and in ſuch Caſc there ſhall be no Com- 


(o) 2 Rol, Rep. 384. 
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mutation without the Conſent of the Proſecutor; but in Caſes 
Voluntaric FuriſdiFionis, as where the Enquiry is Ex Officio, there 
*tis otherwiſe. 


The Archbiſhop, at that Time, advis'd with the Civilians ; 


and from them, and by his own Experience, tells us, that Com- 
mutation agreed with the Ecclefialtical Canons; that it was 
likewiſe juſtified by the Common Law: In that I believe he was 
miſtaken ; but he was right in affirming that it was juſtified by 
the Statute Circumſpecte agatis, by which the Temporal Judges 
are advis'd to take Care how they puniſh thoſe who hold Pleas 
in Spiritual Courts, for Fornication, Adultery, Sc. for which 
ſometimes a Corporal, and at other Times a Pecuniary Puniſh- 
ment is inflited; by which Words, my (p) Lord Cote tells us, 


Commutation is meant, and ſo it is in the Statute call'd Articuli 


Cleri, by which tis provided, that if a Prelate enjoin Corporal 
Penance, and the Party afterwards commutes for Money, tis 
recover'd in the Spiritual Court, and no Prohibition will lie in 
ſuch Cafe. 


Compoſition Real for Tithes. 


Real Compoſition is, where the Incumbent, together with 
the Patron and Ordinary, by Decd executed under their 
Hands and Seals, do agree, that ſuch Lands ſhall be diſcharg'd 
- of Tithes, which are mention'd in the Deed, paying ſome An- 
nual Payment, or doing ſomething for the Profic or Adyantage 
of the Parſon; and this is a legal Exemption from Payment of 
Tithes, if made before the Statute 13 Elz. cab. 10. by which 
all Eftates made of Tithes, other than for 21 Years, or Three 
Lives, from the making thereof, c. are made void; and for 
* Annual Payment the Remedy is proper at * Common 

W. 

Some Inſtances we have of this Nature in our Books, vizs 
As where an (4) Abbot was ſeiz'd of a Farm, fituate within a 
Prebend, and he and the Prebendary made a real Compoſition 
in the Reign of H. 3. that he and his Sueceſſors ſhould be for 
ever diſcharg'd of Tithes of ſo much of the ſaid Farm as they 
us'd themſelves, paying to the Prebendary Five Marks per 
Annum. 

About 100 Years afterwards, there was another Compoſicion 
made between an Abbot and à Prebendary of the ſame Pre- 
bend, reciting the former Compoſition ; and that it ſhould be 
at the Election of the Prebendary, to take the Tithes in kind, 
ariſing out of the whole Farm, and not only our of thoſe Lands 
which the Abbot manur'd himſelf, or to have the Five Marks. 


—_— 
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The Prebend afterwards came to the Crown, and it was held, 
that the firit Compoſition was good, but the ſecond was not; 
becauſe, fince the Prebend came to the Crown, there could be 
no Election made according to that Compoſition, 

The Learned Biſhop of Worceſter hath made a Queſtion, whe- 
ther a Real Compoſition is binding, if made for a Thing within 
Time of Memory; as for Tithe of Hops, which were not us d 
in England before the Reign of H. 8. but he gives no ſatisfactory 
Anſwer to the Queſtion. 

However, I can ſee no Reaſon, if ſuch a Compoſition was 
made before the Statute 13 Elz. but that it ſhould be binding. 

"Tis true, a Man cannot preſcribe for a (r) Adu in ſuch 
Caſe, becauſe tis the Nature of a Pr-ſcription to be immemo- 
rial; and the firſt Uſe of Hops was within Time of Memory. 

As in many other Things, ſo in Relation to Tithes, there is 
a great Difference between the Clergy and the Laity ; for a 
Layman was nor capable at Common Law either to have 
Tithes, or to ſue for them before the Statute 32 H. g. as it was 
reſolv'd in the“ Biſhop of Winton's Caſe; yet he was capable 
to take a Diſcharge of the Payment of Tithes ont of his own 
Lands, which was by a real Compoſition, that being the only 
Mears by which he could be diſcharg'd of the Payment 4 tl 
cie; and therefore he might preſcribe I modo Decimandi, be- 
cauſe that is grounded upon a real Compoſition, which, tho 
loſt, ſhall be ſuppos'd to be once made, and {hall be ſupported 
by Time and Ulage. 

But a Layman cannot preſcribe in his own Name to be diſ- 
charg'd of Payment of Tithes, as a Spiritual Perſon may do; 
becauſe, as it hath been obſerv'd, he was not capable at Com- 
mon Law to have Tirhes; he may lay ſuch a Preſcription in a 
Spiritual Perſon, and 4erive a Title from him; but that ſhall 
never be intended to commence upon a real Compoſition, in or- 
der ro make the Land be diſcharg'd of Tithes, becauſe a Spt- 
ritual Perſon or Corporation have more Privileges in this re- 
ſpe& than a Layman ; for they might be diſcharg'd from Pay- 
ment of Tithes, either by a particular Order, or by the Pope's 
Grant; and this being a Perſonal Privilege, tis loft when the 
Corporation 1+ diffoly'd ; and the Lands ſhall pay Tithes, un- 
leſs exempted by the Statute 31 H. 8. which ſee in Title 
Alonks. © | 

So where the + Abbot of Abingdon held Lands diſcharg'd of 
Tirhes, and conveyed the ſaid Lands to All Souls College in Oxon, 
the College ſhall pay Tithes, becauſe it ſhall be taken, that 
the Abbor was diſcharg'd by Preſcription, and not by Compo- 
ſition; which Preicripuon being Perſonal (as are alſo all Diſ- 
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charges by particular Orders) is determin'd by the Aliena- 
r10n. 

But ir was from theſe Compoſitions that moſt Preſcriptions 
* De modo decimandi did at firſt ariſe; tho” tis probable, that 
ſome of them began, and were conrinu'd by the Negligence of 
the Clergy themſelves. 

The Canoniſts have made ſome Li mitations in this Caſe ; and 
firſt they lay it down for a Rule, that Cuſtom ſhall not prevail 
for the Payment of leſs than a Tenth Part; but then they ſay, 
this muſt not be underſtood where it relates to the Payment of 
1 Tithes, which ariſe purely by the Labour or Art of 

en; for in ſuch Caſe the Clergy may acquieſce with a good 
Conſcience, under a Cuſtom, to pay lefs than the real Value 
of the Tenth Part of the clear Gains, becauſe they accept 
Eaſter Offerings of the People, which are a Kind of Compoti 
tion for Perſonal Tithes. 

Beſides, Perſonal Tithes are founded upon the ſame Laws 

as all other Tithes are; now by the Statute 2 Ed. 6. cap. 13. 
Predial and mix'd Tithes are reduc'd ro ſuch a Cuſo1:ary Pay- 
ment, as had been us'd forty Years before the making that Act, 
where, by the Words Caſtomary Payment, ſomething leſs is in- 
rended than the real Value of the Fenth Part; and if ſuch a 
Payment is eftabliſh'd by Law, for thoſe Ti:hes, it may alſo be 
good for Perſonal Tithes. 
Tis true, the Canoniſts would not ſeemingly allow Icfs than 
the Tenth Part in any Tithes; but to extenuate the Matter, 
they did, by Provincial Conſtitutions, ſer a leſs Value upon 
Things, out of which the Tithes were to ariſe, than they were 
really worth; as for Inftance ; Arno 7 H. 7. there was bur a 
Half-penny paid for a Lamb of a Year old, that being accoun- 
ted the Tenth of the Value of a Lamb of that Age, which 
Payment was ellow'd to be good. 

The Biſhop of Morceſter ſeems to incline, that this muſt be 
grounded upon ſome Real Compoſition, becauſe a Lamb of a 
Year old was worth more than Five-pence in thoſe Days; but 
it may as well be grounded upon ſerting a leſs Value upon the 
Thing it ſelf, tho' I confeſs this is no very good Inftance of it; 
for tis probable a Lamb of a Year old was not worth more 
than Five-pence at that Time; becauſe I find rhat Ammo 25 
H. 8. which was long afterwards, the Price of u fat Lamb was. 
but a Shilling. 

Theſe Real Compoſitions are diſtinguiſh'd from Perſonal Con- 
tract; for tho' the one have been always allow'd to be a good 
Diſcharge for the full Tithes, yet the other are not. 

Now that Compoſition, which is call'd a Perſonai Contract, is 
only an Agreement between the Parſon and the Pariſhioners, 
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to pay ſo much in Lieu of Tithes; and tho* ſuch an Agreement 
is confirm'd by the Ordinary, yet that doth not make it a () 
Real Compoſition, becauſe he ought to be a Party to the Deed; 
and his confirming it afterwards, doth not make him ſo, nei- 
ther doth it alter the Nature of the Agreement. 

Such a Perſonal Agreement was held good, (t) Anno 4 Fac. 1. 
if it was for Years, tho only verbal: But in the ſame King's 
Reign, about nine Years afterwards () it was adjudg'd 
otherwiſe ; that ſuch a verbal Agreement is neither good, or 
binding to the Parſon, or his Sueceſſors, if intended to paſs a 
(x) Right; tho' tis good to bar the Parſon from an Action 
of 1 upon the Statute 2 Edw. 6. for not ſetting out the 
Tithes. 

And now, ſince the Statute 13 Elz. cap. 10. tis held, that no 
| Real Compoſition can be good to bind the Succeſſor ; becauſe, by 

the Starute, the Grants of Ecclefiaftical Perſons are reftrain'd 
to 21 Years, or three Lives. 

But the later Authorities are, that a“ Perſonal Agreement ſhall 
bind the Sueceſſor: As for Inſtance ; There was an Agreement 
by a former Incumbent of the Redtory of South-Collingham in 
Nottinghamſhire, and the Proprietors and Terre-Tenants of 
Lands in that Pariſh, in the Behalf of himſelf and his Succeſ- 
ſors, Anno 1650, that the Lands in that Pariſh ſhould be en- 
clos'd at the Charge of the Owners, and that the ſaid Rector 
and his Succeſſors ſhould have the 1oth Acre for his and their 
ſole Uſe, in full Diſcharge cf all Tithes, Sc. That in purſu- 
ance of that Agreement the Lands were enclos'd, and that the 
Tenth Acre was likewiſe enclos'd and ſet apart for the ReQor, 
which he accepted in Diſcharge of the Tithes; that he conti- 
ru'd Rector of that Church for 18 Years; that his Succeſſor 
conſented to the ſaid Agreement, and enter'd upon the Tenth 
Acre, and enjoy d the ſame ſeyeral Years after he was Rector, 
during all which Time the Owners were diſcharg'd of Tithes ; 
but that afterwards he libell'd for Tithes in Specie; and the 
Plaintiff in a Prohibition ſuggeſts, that he had pleaded all this 
Matter in the Spiritual Court ; and the Defendant travers'd 
the Agreement; and Iſſue being taken upon that Traverſe, the 
Plainriff had Judgment by the Opinion of all the Judges of 
the Common Pleas, Anno 1 Anne Regine. 
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Confirmation of Biſhops. 


0 is done by a long and formal Proceſs, of which I 
ſhall give the Reader a ſhort Account. 

After the Dean and Chapter have elected the Parſon recom- 
mended to them by the King to be the ſucceeding Biſhop to a 
vacant Sce ; and this Election is certify'd to the King, and to 
the Archbiſhop of that Province; He grants His Royal AC- 
ſent under the Great Seal, which is exhibited to the Arch- 
biſhop, requiring him to confirm the EleQion, upon which he 
ſubſcribes Fiat Confirmatio. 

The Archbiſhop thereupon iſſues forth a Commiſſion nnder 
his Epiſcopal Seal, directed to the Vicar General, to perform 
every Thing requiſite to ſuch Confirmation. 

The Vicar General iſſues forth a general Citation for all 
thoſe to appear, who have any Thing to offer againft this 
Election; which Citation being return'd, the Proctor for the 
Dean and Chapter exhibits the King's Aſſent to the Election, 
and His Commiſhon to the Archbiſhop to confirm it, and the 
Vicar General reading, accepts ir. 

Then the Proctor exhibits the Proxy for the Dean and 
Chapter, and preſents the elected Biſhop to the Vicar General, 
returns the Citation, and defires that the Oppoſers may be 
thrice publickly call'd; which being done, and none appearing 
he defires the Vicar General to procced, which is order'd ac- 
_ cordingly. 

Then the Proctor exhibirs a Summary Petition, containing 
the whole Proceedings, and deſires that a Time may be ap- 
pointed for him to prove it, which the Vicar General de- 
erees. 

Then he again exhibits the Aſſent of the King and of the 
Biſhop, and the Certificate of the Election to the Archbiſhop 
defiring a Time for a final Sentence, which is likewite de- 
creed. 

Then the Proctor once more deſires, that all Oppoſers may 
be call'd; which done, and none appearing, they are pre- 
nounced Contuma:res, and a Decree is then made to proceed to 
Sentence. 

Then the Biſhop having taken the Oaths againſt Simony, of 
Supremacy, and of Canonical Obedience; the Sentence is read 
and ſubſcrib'd by the Vicar General, by which the Election is 
confirm'd, and deereed to be good. 

And *till this Act of Confirmation is perform'd, the Biſhop 
Ele@ may be rejected, becaule there may be ſome Reafons 

| & given, 
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given, why he ſhould not be made a Biſhop; and for that Par- 
poſe thoſe Citations above- mention'd are made for any Man to 
come in, who hath juſt Reaſon to oppoſe it. 

After ) Confirmation the Power of the Guardians of the Spi- 
ritualties ccaſeth ; and if a Writ is directed E»/ſcopo electo Gn 
con fir nato, tis good ; and the Ki may, Ex Gratia, after ſuch 
Confirmation, and before Conſecration, grant the Temporalties 
to the Biſhop thus elected and confirm'd. 

Bur if che Biſhop of one Dioceſe is tranflated to another, 
there is no Occaſion of a new Confirmation. 

Juſtice Doderidge, in bis Argument of Evans and Af ue's (2) 
Caſe, tells us, there is a Spiritual Marriage between the Biſhop 
and his Church, which is begun by Elettion, contracted by 
Confirmation, and conſummated by Conſecration; and that the 
Refiicution of the Temporalties is like condudting the Man to 
the Woman, ſo that he is not a compleat Biſhop by Confirma- 
tion; he hath only Poteftaten: Friſd.&ionis, for he may certify 
an Excommumication, he may give Inſtitution; and this ap- 
pears by the Year-Bcok, 22 Ed. 5. Plito 25. where the Cale 
Was thus: 

The Plaintiff had recover'd, in a Writ of Right of Adyow- 
ſon, and had a Writ directed to the Biſhop of Norwich Ele#2 
&* Ccnfirmato, to admit his Clerk; the Biſhop refus'd, and 
thereupon another Writ of Qgare non adrift iſſu'd againſt him, 
reciting the Recovery, and the former Wric direded Ero Electo 
r Confirmato ;, and this was held to be good by one of the Judges, 
who was angry with his Brethren for being of a contrary Opi- 
nion, viz. That it ought ro be tunc Electo & Confirmato ; which 
ſhews, that if the Writ had been right, a Biſhop elected and 
confiim'd, might have granted Inſtitution. 


Couſecration of Bifhovs. 


t TER Confirmation, the next Thing to be done is Conſe- 
cration, and this is done by ſeparating tne Perſon to the 
Holy Ofkce of a Biſhop, by Impoſition of Hands and Prayer; 
"tis uſually perform'd by the Archbiſhop: Bur when an Arch- 
biſhop is to be conſecrated, it muſt be done by an Archbiſhop 
and rwo other Biſhops, according to the fourth Canon in the 
firſt Nicene Council, or elſe by four Biſhops ; and this is requir'd 
by the Statute 25 H. 8. cap. 20. which is agreeable to that An- 
ſacr Pope Gregory gave to St. Arftin, who asking him, whether 
a Biſhop might be ordain'd without the Preſence of other Bi- 
ſhops, if by Reaſon of any great Diftance they could not be 
preſent? He poſitively afirm'd, it could not be done; but 


(y) Dyer 559. (2) Palm. 472. 
that 
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mou at the Ordination of a Biſhop there onght to be three or 
our other Biſhops aſſiſting. 


After Conſecration, the Biſhop is complete, as well in rela- 


tion to Spiritualties as Fmporalties; and by the Civil Law 
this was held eſſential to the Office and Dignity of a Biſhop ; 
*ris an indelible Character, of which he can never afcerwards 
be depriv'd, tho' the Exccution of Spiritual Juriſdiction, and 
all the Profits of his Biſhoprick ſhould be taken away : For he 
hath thereby Poteftatem Ordinis; he may confer Orders, and 
conſecrate Churcnes; and he hath ſuch an abſolute Right to 
the Temporalties, that tho' they be granted to him, Ex Gratia, 
immediately upon Confirmation, yet he cannot ſue for them 
till after —— 


But when a Biſhop is tran lated, there is no Occaſion of a 
new Conſecration. 

As to the particular Manner of Conſecration, tis preſcribed in 
the Book of C:mmon Prayer, which is eftabliſh'd by Law; tho” 
Biſhov Bonner objected againſt Arciibiſhop Parker's Conſecration, 
that the very Office of Conſecration had no legal Authority; for 
he inſiſted, that the Comm n Prayer ok was eſtabliſh'd by an 
Act of Parliament, Anno 5 & 6 Ed. 6. which Act vas repeal'd 
by Queen Mary, and that Book exprefly condemn'd. 

Tis true, Gen Elizabeth enacted again King Edward's 
Common Prayer- Book, and repealed that Law made by her Sitter ; 
but the Office of Conſecration was not expreſly named in this laſt 
Act of Repeal, and therefore it could not be revived unleſs it 
had been particularly nam'd ; and if fo, the Obje tion is, that 
a Conſe.ration pertorm'd by that Book, is not according to Law. 

But this will receive a plain Anſwer, for the Office of Cen- 
ſecration was made Part of the Common Prayer- Book, by the Sta- 
rute 5 Ed. 6. and when that was 4 after a Repeal, 
there was no Occaſion to mention it diſtinctly, becauſe it was 
Part of the Common Prayer- Book before; however, it was de- 
clared by a ſubſequent . that the Office of Ordination 
was confirmꝰd as Part of the Common Prayer Book, and then they 
declar'd it to be good; which is likewiſe declar'd ſo to be by 

the 36ch Article of our Religion. 

And here I cannot but take Notice of the Corſecration of 
Archbiſhop Parker, which the Adverfaries of ihe Church of 
England affirm to be irregular, both as to the Place where it 
was done, which, they ſay, was at the Nus' Head Tavern in 
Cheafſice, when it ought to have been at ſome Church or Cha- 
pel ; and likewiſe as to the Manner of doing it, which, they ſay, 
was by one of the Biſhops then preſent, who 1:4 re Bible on 
his Head, and then pronounc'd theſe Words, Tak- thou Authority, 
Sc. when it ought to be done by Impoſition of Hands and 
Prayer, accompanied with other Words, viz. Receive the Holy 
Ghoſt 


"Tis 
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"Tis farther objefted, that three of the four Biſhops then 
preſent were only Biſhops Ele&, and had no Sees; and that 
the other was u Suffragan: So that if Archbiſhop Parker's Con- 
ſecration was not good, all thoſe who were conſecrated by him 
were not Biſhops, becauſe he coul@ not confer that Character 
upon others, which he had not himſelf. 

The Story hath long fince been confuted by Biſhop Bramball, 


bur *ris ſer in a clearer Light by the learned Biſhop of Sarum, 
which was thus : 


The Cs iſſued forth her Warrant, directed to the Biſhop 


of Landaffe; to Dofnr Scory, Ele& of Hereford ; Doctor Bar- 
low, Ele& of Chicheſter; Doctor Coverdale, Ele& of Exceſter ; 
and Doctor Hodgskins, Suffragan of Bedford. 

All theſe Perſons met at the Nag's Head Tavern, where it had 
been uſual for the Dean of the Arches, and the Civilians, to 
refreſh themſelves after any Confirmation of a Biſhop ; and 
there one Neale, who was Bonner's Chaplain, peeped through 
a Hole in the Door, and ſaw all the other Biſhops very impor- 
tunate with Landaffe, who had been diſſwaded by Bonner to 
aſſiſt in this Conſecration ; which he obſtinately refuſing, Doctor 
Scory bid the reſt kneel, and he laid the Bible on each of their 
Shoulders or Heads, and pronounced theſe Words, Take then 
Authority, &. and ſo they ſtood up all Biſhops, of which, I 
ſuppoſe Doctor Parker muſt be one, tho* my Lord of Sarum 
doth not mention 1t. 

This Story was certainly invented after the Queen's Reign ; 
for if it had been true, tis ſo remarkable, that ſome of the 
Writers of that Time would have taken Notice of it. 

But my Lord of Sarum hath diſcovered the Falſity of it, 
from an Original Manuſcript of the Conſecration of this very 
Archbiſhop, which was done in the Chapel at Lambeth, on 
Sunday the 17th of December, in the Firſt Year of that Queen's 
Reign, where Doctor Parker came a little after Five in the 
Morning, in a Scarlet Gown and Hood, attended by the ſaid 
Four Biſhops, and lighted by Four Torches; and there, after 
Prayers, Doctor Scory preached ; then the other Biſhops pre- 
ſented the Archbiſhop to him, and the Mandate for his Conſe- 
crat jon being read by a Doctor of the Civil Law, and he having 


taken the Oaths of Supremacy, and ſome Prayers being ſaid, 


according to the Form of Conſecration then lately publiſhed, all 
the Four Piſhops laid their Hands on the Archbiſhop's Head, 
end ſaid, Receive the Holy Ghoſt, &c. And this was done in the 
Preſence of ſeveral other Doctors. 

After this Conjerration, the Archbiſhop, amongſt others, con- 
ſeerated Doctor Fewe#, Biſhop of Salisbury, who by Reaſon of 
this Story, was never allowed to be a Biſhop by his Adverſary 
Harding. . 


Conſi ſtory 
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ALES the Empire became Chriſtian, and Princes had 
given Biſhops Juriſdiction in particular Caſes, it ſeemed 
neceflary that they ſhould have proper Courts where ſuch 
Cauſes ſhould be determined; for it was probable, that an Ec- 
eleſiaſtical Judge might give them a quicker Diſpatch, and in 
a more regular Manner than one of another Profeſſion. 

Beſides, there might be a Politick Reaſon for it, viz. that 
ſuch Diſputes and Differences, which did ariſe among the 
Clergy, might be kept to themſelves, and not divulged 
amongſt Laymen, to the Diſeredit of the whole Order. 

Some of the Reform'd Churches abroad, and in particular 
thoſe of the Netherlands, pretend that their Eccleſiaſtical Go- 
vernment comes nearer to the Form of the Chriftian Church, 


which was firſt planted by the Apoſtles, than the Government 


of any other Churches whatſoeyer ; for their Conſiſtory is com- 
poſed of certain Miniſters and Elders of a particular Church ; 
then they have a Claſs, or an Aſſembly of Deputies from ſe- 
veral Confiftories, and the Deputies of all the Claſſes of a Pro- 
vince compoſe a Provincial Synod, which is held every Year; 
and the Deputies of ſeveral Provincial Synods make a Na- 
tional Synod, which meet but ſeldom, and then only ro decide 
Aﬀairs of the greateſt Importance concerning the whole 
Church. 

But with us here in England, the Eccleſiaſtical Juriſdiction 
in the Saxon Reigns was not ſeparated from the Civil ; for the 


Earl and the Biſhop ſate in one Court, that is, in the County- 


Court; and all Cauſes were determined either there, or in the 
Sheriff's Turn, as well thoſe which concerned God's Right as 
the World's, (which was the Phraſe of thoſe Times.) 

"Tis uncertain how long this mix'd Juriſdiction continued 
afrer the Conqueſt, ſome are of Opinion not very long ; be- 
cauſe King William, in a Charter which he granted to the 
Dean and Chapter of St. Mary in Lincoln, commanded that no 
Biſhop de legibus Epiſcopalibus amplius in hundredo placita teneat, 
and that he ſettled che Conſi ſtory Court, and ordered ſuch Cauſes 
to be tried there. 

But this Charter may very well be ſuſpected to be true; for 
my Lord Coke himſelf tells us, That no Account can be given 
of it, till 2 R. 2. and that he found it was not enrolled at that 
Time in the Regiſtry of the Biſhop of London. 

Beſides, tis very certain that this mix'd Juriſdiction eonti- 
nued many Years afterwards; for in the Red Book of the Ex he- 
guer, amongſt the Laws of H. 1. in the Chapter de general. bus 

lacitis comitatum, we have an Account, that the Biſhops and 
Is did there meet, and heard Eccleſiaſtical Cauſes, 3 
is 
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"Tis probable this juriſdiction came to be divided ſome time 
in the Reign of H. 2. when Archbiſhop Beckett made a Diſtin- 
ction between the Eccleſiaſtical and Civil State, and plain! 
told that King, that he had no Power to determine the At- 
fairs of the Clergy in his Temporal Courts. 

Then, and not before, were theſe Eceleſiaſtical Courts ere- 
fed, which were called Conſi tories, where the Biſhops them- 
ſelves at firſt, ſate in Perſon to decide all Cauſes proper for 
their Juriſdiction. | 

But afrerwards, when Biſhops became Barons by Tenure, and 
by Reaſon thereof were obliged to attend the Superior Courts; 
and when Cauſes were multiplied in the Conſiſtories, then it 
was neceſſary to delegate this Power to other Perſons, who de 
jure Special; might hear and determine thoſe Cauſes; and this 
was firſt committed to Chancellors, who fate in the Confiſtory 
Courts, and afrerwards to Coma I aries, who ſate in Places more 
remote from thoſe Courts. 

But what was done there was in the Right of the Biſhop him- 
ſelf; becauſe from the Sentences of thoſe Judges there lies no 
Appeal to.him, bur to the Archbiſhop of the Province in his 
Court of Arches, which is his Conſiſtory. 


Conſultations. 


HE Writ is called a Conſultat/on, whereby a Cauſe being 
removed by Prohibition from the Eccleſiaſtical Court, 
to the King's Cour:, is returned thither again. | 

For if the Judges of the Temporal Court, upon comparing 
the Libel with the Suggeſtion of the Party, find the ſame falſe 
or not proved ; and therefore the Cauſe ro be wrongfully called 
from oo Spiritual Courr, then on Conſultation they Decree 
the Return of it, by this Writ thereupon. 

The Lord “ Coke tells us, that the particular Cauſes of which 
the Ecclchaftical or Spiritual Courts have Juriſdiction, are of 
Adminiftrations, Admiſſions. of Clerks, Adultery, Appeals in 
Eccleſiaftical Matters, Apoſtacy, General Baſtard y, Blaſphemy, 
Sollicitation of Chaſtity, Church Repairs, Dilapidations, Ce- 
lebration of Divine Service, Divorces, Fornication, Hereſy, 
Inceſt, Iuſtitution of Clerks, Marriage Rites, Oblations and 
Obventions, Commuration of Penance, Penſions, Procurations, 
Schiſm, Simony, Tithes, Probate of Wills, Sc. 

And where a Suit is in the Eceleſiaſtical Court, for any of 
theſe Canſes, or the like, and not mixed with any Temporal 
Thing; if a Suggeſtion is made for a Prohibition, a Conſulta- 
tion ſhall be awarded, which is in Nature of a Procedendo for 
the Spiritual Court to proceed in thoſe Cauſes. 

But a Conſultation ought not to be granted only in Caſe where 
2 Man cannot recover at the Common Law inthe King's Courts. 


— — 
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LY Preaching 
Conventicle. See Regiſter. : 


_ Convocation. 
Ti is an Aſſembly of all the Clergy of England, either 
0 


in Perſon, or by their Repreſentatives, to conſult of Ec- 
lehaſtical Affairs, and tis uſually in Time of Parliament, 

It conſiſts of Two Houſes, probably in Reſemblance to our 
Two Houſes of Parliament: In the Upper-Houſe there are 
22 Biſhops, of which the Archbiſhop is Preſident ; and theſe 
perſonally fit in the Houſe of Peers: The Inferior Clergy make 
the Lower-Houſe of Convocation, and they are repreſented by 
the Progors which they ele&, and do fit by themſelves; and 
theſe conſiſt of all the Deans and Archdeacons, of One Pr: c- 
tor for every Chapter, and Two for the Clergy of every Dio- 
ceſe, in all 165 Divines, viz. 22 Deans, 53 Archceacons, 24 
Prebendaries, and 44 Proctors of the Dioccſan Clergy ; they 
chooſe their Prolocutor, and Preſent him to the Archbiſhops 
and Biſhops of the Upper-Houſle, intimating to them, that the 
intend to deliver their Reſolutions by him to that Houſe; this 
is Part of his Office: And likewiſe he is to take cure that he 
Members attend; and he is alſo to colle& their Debates and 
Votes; and that this may be done without Interruption, both 
they and their Servants have the ſame Privileges of Protecti- 
on, as the Lay Members of Parliament have, during the Time 


of their Se ſſion. . 


This Lower Houſe of Convocation were formerly called to- 
gether by Two dittind& Wrie of which I ſhall give as clear 
and diſtinct an Account as I can. 

The firſt was the King's Writ to the Biſhops of every Dio- 
ceſe, ſummoning them to appear themelves in Parliament, 
with this Clauſe in it, viz. Premunientes friorem & catitulum 
Ecclefie Veftre Archidiaconum totumq; Clerum Veſtre Dioceſes, fa- 
cientes quod iidem Prior & Archidiaconus in prepriis Perſonis ſuis 
diftumg; capitulum per unum idemque Clerus per duos procuratores 
idoneos plenam & ſufficientem poteſtatem, ab i;ſis capitulo & clero ha- 
bentes : Una vobiſcum interünt, modis ommdus cunc ibidem 
ad tracdtand. 6zdinand. à tat iend. nobiſcum x cum ceteris pzel2s 
tis pꝛoceribus; & alis incolis regni noſtri qualiter h. juſmodi pericu- 
lis & excogitatis malitiis obviandum Teſte Rege apud Wengeham 
30 die Septembris, &c. 

This is called the Parliamentary Writ, and the Proceedings 
on it were as follow, viz. Upon the Receipt of it, the Biſhop 
ſent his Mandate to the Dean and Prior of his Cathedral, and 
likewiſe to the Archdcacon reciting this Writ to him, _ 

| an 
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And by this Mandate he commanded the ſaid Dean and Prior to 
appear in Perſon, and to warn the Chapter to ſend one of their 
Body, and the c_ of his Dioceſe to ſend Two Proctors to 
repreſent them in Parliament. 

After the Receipt of this Mandate, the Dean, Prior and 
Archdeacon, certified the Biſhop what they had done in Obe- 
dience to ir, in which Certificate the Biſhop's Mandate was 
recited ; the Chapter alſo met and A their Proxy by an 
Inftrument under their Common Seal, S. which was always 
exhibited on the Firſt Day the Parliament fate. 

Some have been of Opinion, that the Clergy, at that Time, 
ſate in Parliament, by Virtue of this Premonitory Clauſe in the 
Biſhop's Writ, and were a conſtituent Part of it, and ſo con- 
tinued till the Reign of H. 8. in whoſe Reign they fell under a 
Premunire, by ſubmitting to Cardinal Wolſey's Legatine Power ; 
and that tho* the King pardoned the Fault, he would not re- 
ſtore them to their former Place. 

"Tis certain, that the Lower Houſe of Convocation, (a) Anno 
1 Ed. 6. apprehended, that they had a Right to fic in Parlia- 
ment; and therefore they petitioned the Archbiſhop and Bi- 
ſhops in the Upper Houſe of Convocation, that they would in- 
rercede with that King, and the Protector, to be reſtored to 
the ſame. | 

This was attempted again by the Clergy, in the latter end 
of Queen Elizabeth's Reign, and a Paper was offered to Her, 
containing ſeveral Reaſons to induce Her to grant their Peti- 
tion, which were to this Effect: 

Becauſe the Clergy had formerly been thought very proper 
Perſons to conſult with the Laity about Civil Affairs, as well 
as altogether about Eccleſiaſtical Matters, which were ſeldom 
debated in Parliament. 

That there would be no DYger they ſhould attempt any 
thing there concerning Religion, or againſt Her Prerogative, 
becauſe they were reſtrained by an Act in Her Father's Reign, 
to make any Attempt in Matters of that Nature without Her 
Licenſe, 

That it did not appear why they were excluded the Houſe, 
bur thar it was probable it might be becauſe they were all 
guilty of a Premunire, &c. 

That they are ftill ſummoned by ſeveral Writs to the Bi- 
ſhops, to aſſiſt the King in Parliament. 

That both the Univerſities, and the Clergy, were in a worſe 
Condition than the Laity, who had their Repreſentatives there; 
that it was not conſiſtent with the Wiſdom of the Law, that 
any Subj<& ſhould be bound by an Act of Parliament to which 
he was not virtually conſenting ; and that ſuch Acts were then 
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made without the Privity or Conſent of the Clergy, who, be- 
ing excluded the Houſe, could not anſwer any Motions made 
there to their Prejudice. | 

That reſtoring them to the Parliament would advance the 
Reputation of the Clergy, by whoſe Dignity the Civil State 
was ſupported ; and that it would be for the Honour of the 
Queen and Her Memory, to leave ſome of the Clergy in that 
Houſe to ſtand up for that Government, which She had eſta- 
— in Oppoſition to any Innovations of Popery or Puri- 
taniſm. 

And laſtly, That it would recover the ancient Authority of 
that Houſe, to have Men of Religion and Learning reſtored 
to them, inſtead of Minors and Out- laws, who were injuri- 
ouſly crept into that honourable Aſſembly, that the Raſhneſs 
and Inadvertency of ſuch Men might be counterpoiſed by ſober 
and diſcreet Perſons, eſpecially conſidering that a Cypher may 
promote an Unit to Ten, | 

Burt theſe Reaſons did not prevail with that Queen, there- 
fore it was endeavoured again in the next Reign, but till 
without Succeſs ; and becauſe it hath been lately attempted, 
and ſtill by Virtue of this Premonitory Clauſe, I ſhall endea- 
vour to give a true Account of it. 

Bur firſt I ſhall mention, that every Biſhop is ſummoned to 
Parliament in reſpe& of their Baroz/es, which they hold of the 
King ; for which and for their Temporal Lands, they were al- 
ways taxed by themſelves, and never by the Laity till lately, 
viz. Anno 16 Car. 2. 

Now the firſt Writ of Summons of a Biſhop to Parliament, 
extant on Record, is Anno 49 H. 3. in theſe Words: 


Henricus dei gratia Rex Anglis Dominus Hibernis & Dux Aqui- 
tani.e venerabili in Chriſto patri R. eadem gratia Edo Dunelm Salutem 
Cum poſt gravia turbationum diſcrimina dudum habita in regno chariſ- 
ſimus filius Ed'rus primogenitus noſter pro pace in regno noſtro aſſenſu- 
randa & firmanda obſes traditus — a+? py; & jam feduta (benedictus 
Deus) turbatione prædicta, Super deliberatione ejuſdem ſalubriter pro- 
videnda & plena ſecuritate & tranquilitate pacis ad honorem dei E 
utilitatem totius regni noſtri firmanda & totaliter complenda & Super 
quibuſdam aliis regni noſtri negotiis qua ſine conſilio veſtro & aliorum 
prelatorum & magnatum noſtrorum nolumus expediri cum iiſdem trac- 
tatum habere no: oportet vobis mandamus rogantes in fide & dilectione 
quibus nobis tenemini quod omni occaſione poſtpoſit & negotiis aliis pre- 
2 ſitis ad nos London in oct abis Sancti Hilarii prox” ſutur nobiſ- 
cum & cum pradittis pralatis & magnatibus noſtris quos ibidem vocari 
fecimus ſuper premiſſis tractatur; & concilium impenſur” : Et hoc ſicut 
ms CF honovem noftrum & veſtrum necnon communem regni noſtri 
tranquilitatem deligitis nulatenus omittatis : Tefte meipſo 14 Decem. 
Anno regni noſtri 49. 


Abcur 
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About 29 Years afterwards this Clauſe was firſt inſerted in 
the (6) Biſhop's Writ, viz. Anno 23 Ed. 1. and it was then a 
Time of Invaſion; for the French King had ſurprized Gaſcony by 
Fraud, and had provided a Navy to invade this Kingdom: 
This is recited in the Writ it fel. and our Hiſtorians tells us 
that they landed at Dover on the Sth Day of September, and 
burnt a great Part of that Town, and killed an Old Monk. 

The Clergy were then aſſembled by this Premonicory Clauſe, 
not to conſult about any Ecceleſiaſtical Affairs; but as the Clauſe 
it ſelf imports, Ad obviandun: bujuſmodi periculis & excogitatis ma- 
litiis: And this could not be done, but by repelling the Enemy 
by Force; and therefore they were ſummoned to aſſiſt the 
Crown, by granting a Supply out of their own Eftates, to car- 
ry on the War again France. 

They were not called to repreſent the Church, or to ſettle 
its Diſcipline, but upon a political Reaſon to aſſiſt the Govern- 
ment with Supplies; and the very Original of this Clauſe was 
accounted an Arbitrary Effort of that King, from which the 
Clergy petitioned him to be rclieved, and afrerwards made 
their Remonſtrances againſt it; for they look d upon it as a 
Burthen to attend the Parliament by the Premunientes, for no 
other Purpoſe but to tax themſelves. 

This being the firſt Occaſion of the Premunientes, it was con- 
tinued in that King's Reign, tho' not conſtantly ; but when- 
ever the Clergy met by Virtue of this Clauſe, they were a 
pure Parliamentary Aſſembly, they were a State Convention, 
and not a Church Synod ; and the Intent of their Meeting was 
to conſult about their Civil Rights, to have their Grievances 
redreſſed, and to confider what Proportion they ſhould contri- 
bute out of their Eſtates towards the Support of the Govern- 
ment, and therefore it was neceſſary that they ſhould be aſ- 
ſembled with the Parliament, and end with it. 

But the Clergy in the next Reign apprehended that they had 
no manner of Obligation ro obey this Lay Summons, tho" from 
the King, and ſome of them refuſed to attend the Parliament 
upon ſuch Summons ; therefore Archbiſhop Winchelſea, having 
an aſcending Power over Edw. 2. who was a weak Prince, at- 
tempted to diſcharge them from it; and fo far prevailed, that 
at the ſame Time the King ſent this Parliamentary Writ to the 
Biſhops, he ſent another to the Archbiſhop to ſummon all his 
Provincial Biſhops to the Convocation ; the Form of which Writ 
is printed by () Mr. Heylin, and by the Biſhop of Sarum, and 
is thus: 


- 


(b) 23 Ed. Membran 3. Doro. (e) Fol. B. H. R. Coll. 
| Rec. lib. 2. 6. | 
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Ker, Ofc. Reverendiſimo in Chriſto patri © fideli conſiliario noſtro 
Tho. Cantuarien Archiepiſcopo totius Anglie Primati EP Metropolitan, 
Sec. Salutem. Quibuſdam arduis © urgentibus negotiis nos defenſto- 
nem & ſecuritatem Eccleſie Anglicans ac pacem tranquilitatem & 
bomum fublicum & defenſionem regni noſtri & ſubditorum noſtrorune 
ejuſdem concernentibas wvebis in fide & dilectione quibus nobis tenemini 
rogando mandamus quatenus premiſſis debito intuitu attentis EP ponde- 
rat is univerſos & ſingulos Epiſcopos weftre Provincia, ac Decanos Ec- 
cleſiarum Cathedralium, necnon Archidiaconos Capitula & Collegia to- 
tumque Clerum cu jicſlibet dioceſeos ejuſdem Prodinciæ ad comparendum 
coram cobis in Eccleſia Cathedrali Sanct: Pauli, London, vel alibi 
prout melins expediri videritis cum omni celeritate accu moa modo dehito 
convocare facintis ad tractandum conſentiendum & concludendum ſuper 
premiſſis, & aliis que ſibi clarius proponentuy tunc & ibidem ex parte 
noſtra, & hor ſicut vos, S ſtatum regni noſtri, honorem, & uti- 
litatem Eccleſte frædict a diligitis nullatenuſ omittatis : Teſte meipſo, 
Sc. apud Weftm 13 die Septembris, Anno Regni noſtri ſeptimo. 

This 1s called the Provincial Writ; and when it firſt iſſued 
forth with the Parliamentary Writ, it was only a ſecond Sum- 
mons of thoſe who were ſummoned before by the Premonitory 
Clauſe in the Biſhop's Writ: It was to ſecure the Obedience 
to the Lay Summons, and to make the Aſſembly more Cano- 
_— as meeting by Virtue of a Summons from their Arch- 

iſho 

The Abbots and Priors before the Reformation were ſum- 
moned to Parliament by a particular Writ directed to them, 
which they ſometimes refuſed to obey, becauſe it came from 
a Layman, altho' a King, and they held nothing of him per 
Baroniam. | | | 

Therefore this Writ to the Archbiſhop from the King to 
ſummon a Convocation, at the ſame Time he ſammoned the 
Biſhops to attend in Parliament, might be a Means to bring 
in thoſe Regulars to appear at that Time, who would willing- 
ly obey the Commands of the Archbiſhop, tho* they refuſed 
to comply with the King's Writ. 

This Writ is now ordered by the Lord Cbancellor, prepared by 
the Clerk of the Crown, and tranſmitted by him to the Arch- 
" biſhop, who uſually has an Agent to attend the Clerk of the 
Crown, and receive it from him, and give a Diſcharge for it. 

Thereupon the Archbiſhop makes his Mandate to the Biſhop 
of Londen, as Dean of his Province, the Form of which is as 
followeth : 

« Witlielmus providentia divind Cantuar Arcbiepiſcorus totins An- 
plie Primas Metropolitanus venerabili conf ratri noſtvo Edmund. endem 
providentia diving London Epiſcopo Salutem & fraternam in domino 
charitatem, Breve illuſtriſſimi principis in Chriſto © Domini n ſtri 
Georgii Dei Gratia Maone Britannia, &c. dei defenſoris, &c. nobis 
inſcriptum & directum nuper cum ea qua decuit reverent ia obedientis 
E ſul ject ĩene Þailiter recedi mms in hec Ceba⁴ Grorgru? Dei erat;a, _ 

as 
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(as in the Writ) QOuocirca fraternitati veſtræ committimus & manda- 
mus quatenus omnes & ſingulos Coepiſcopos Eccleſse noſtre Chriſti 
Cantuar conflitutos peremptovie citetis & per eos Decanos Eccleſſarum 
Cathedralium & Collegiatarum & ſingula capitula earundem Archi- 
diaconoſque © alios Eccleſtarum Prelatos exemptos & non exemftos 
Clerumque cujuſlibet Diæces provincie noſtræ Cantuar antedictæ peremp- 
torie citari & premoneri volumus quod tidem Epiſcobi Decans CF Archi- 
diaconi & ceteri Eccleſtarum Cathedralium pralati exempti & non 
exempti perſonaliter & quodlibet Capitulum Eccleſiarum Cathedralium 
E Collegiatarum per unum Cleruſque cujuſlibet Dices provincie noſtra 
ſupradict per duos ſuffiientes Procuratores compareant coram nobis aut 
noſtro in hac parte locum tenente ſive Commiſſario (ſs nos impediri 
contigerit) in domo Capitulari Eccleſia Catbedralis diti Pauli London, 
die Lung, Ec. tertio die Decembris jam prox” futur poſt datum pre- 
ſentium cum continuatione & prorogatione dierum extuns proximum ſe- 
quentium & locorum (ſs oporteat) fiend” ad tractand ſuper arduis & 
urgent bus negotiis latum & utilitatem, bonum publicum, & defenſio- 
nem regni Angliæ & Subditorum ejuſuem concernen ipſts tunc & ihidenz 
ſerioſius exponendis ſuaque ſana conſitia EP Auxilia ſuper eiſdem impen- 
ſur” ac allis que ibidem ex deliberatione communi ad honorem Dei 

Eccleſiæ utilitatem ſalubriter ordinari & ſtatui contigerit conſenſur 1 I- 
teriuſ ue factur & receptur quad juſtum fuerit & bujnſmodi negotii na- 
tura & gqualitas de fe exigunt & vequirunt, vos autem venerabilis con- 
frater dictum mandatum quatenus vos & capitulum Eccleſiæ veſtre Ca- 
thedralis ac Civitatem & Diœces London concernit exequi per omnia fa- 
ciatis & eidem pareatis in omnibus cum effectu, præterea tenore præſen- 
tium wos citamus quatenus eiſaem die & loco coram nobis aut noſtro in 
bac parte l-cum tenente ſive Commiſſario uno vel pluribus una cum aliis 
venerabilibus cenfratribus noſtris ditte provincie noſtre Cantuar Coe pis 
com pareatis ſuper huj:ſmodi negotiis ut premittitur tractaturi necnon 
fact ur & receptur quod juſtum fuerit & quod ad veſtram paternitatem 
attinet prout ſuperius continetur volumus inſuper & mandamus quatenus 
intimetis denuntietis ſeu intimari & denuntiari faciatis dict æ provinciæ 
Cantnar Coe pis Decanis Archidiaconis E ceteris trælatis Eccleſiarum 
ſupraſcript quod eos a perſonali comparatione in bujuſmodi negotio Con- 
vocationis & Congregationis dict is die E loco ut premittitur divina fa- 
dente clementia celebrand excuſatos non habere intendi mus iſta vice niſe 
ex cauſa nereſſaria tunc & ibid' allegand & profonend” & per nos 2 
proband” ſed contumaces eorum qui abſentes fuerint canonice punire, 

preterea vobis ut ſupra injungimus & mandamus quod omnibus & ſin- 
gulis Coe pis ſuffraganeis provinciæ noſtre Cantuar injungatis & injungi 
fa iaii; ut ſinguli eorum ſingulatim de facto ſuo quatenus pertinet ad 
eoſuiem nos ſeu locum tenentem ſive Commiſſarium unum vel plures dickis 
die CF horis e loco per literas corum patentes nomina & cognomina 
omnium & ſingulorur per eos reſpect ive citatorum continentes diſtincte 
certificent & aperte, de die vero receptionis pra ſentium & quid in præ- 
miſſis feceritis nos aut noſtrum in hac parte lucum tenentem ſi ve Commiſ- 
ſarium bujuſmodi dictis die hora & loco debite certificari curetis per lite- 
145 borum ſerien una cum noninibys omnium & ſingulorum Epiſcoporun: 
Provincia 
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provincie noſtræ Cantuar decanorum Archidiaconorum & ceteroruns 
Prelatorum veſtre Diœces in ſeparata ſchedula literis certificatoriis an- 
nectend complectente In cujus rei teſtimonium ſigillum noſtrum Ar- 
chiepiſcopale praſentibus apponi fecimus, dat in palatio noſtro de Lam- 
beth vir eſi mo octavo die menſis Decembris, Anno Domini milleſimo ſep- 
tingeſimo & viceſimo noſtræque Tranſlationis Anno, &c. 


Both theſe Writs iſſuing from the Crown at the ſame Time, 
are a double Tie upon the Clergy to aſſemble together, thac 
if they ſhould refuſe to obey the King's Wrir, then they may 
be obliged to meet by Virtue of the Archbiſhop's Mandate; 
and the Popiſh Clergy uſually gave Obedience to that Man- 
dare, becauſe they declined all Dependence on the Crown. 

But when they became entirely ſubje& to the Civil Power, 
as they did at the Beginning of the Reformation, then the Pro- 
vincial Writ alone was thought a ſufficient Obligation; and 
from that Time the Execution of the Premunientes became 
uſeleſs, 

"Tis true, it hath been ſince continued in the Writ to the 
Biſhops, and it 1s as followeth, viz. 

Premunientes Decanum & capitulum Eccliſiæ veſtræ Cantuar ac 
Arc hidiaconos totumque Clerum veſtræ Dioceſeos quod tidem Decanus & 
Avrchidiaconi in propriis perſonis ſuis & pred Capitulum per unum idem- 
que Clerus per duos Procuratores idoneos plenam & ſufficientem poteſta- 
tem ab iſtis capitulo c Clero diviſim habentes pred die & loco perſona- 
liter interſint ad conſentiend iis que tunc ibidem de communi conſilio 
dicti regni noſtri divina favente clementia contigerit ordinari, c. 

Bur tho” this Clauſe is continued in the Writ, the Clergy 
have not ſate in Parliament for ſome Ages, neither hath it 
been executed by any Biſhop, according to the Tenor of it. 

The Archbiſhop's Lenders was at firſt very ſtrictly, and is 
ſtill executed upon the Inferior Clergy, who always chooſe 
their Proxies in Obedience to it; and this might be the Rea- 
ſon why the Premonitory Clauſe in the Biſhop's Writ was not duly 
obſerved ; for whilſt exact and regular Returns are made by 
Virtue of that Mandate, there can be no Occafion of making 
any Return upon the Premonitory Clauſe in the Biſhop's Writ ; 
And ttis probable that this Clauſe may be continued to ſhew 
the Right of the Crown to ſummon the Clergy withour the 
Aſſiſtance of the Archbiſhop ; for tho* Convecations have been 
called here to conſult of Eccleſiaſtical Affairs by Virtue of the 
Archbiſhop's Legatine Power, without the King's Writ, yer 
this was an Uſurpation upon the Crown; and whenever we had 
a Prince on the Throne who would exert his Right, the Peo- 
ple were obedicnt to him. 

Our Hiſtories mention, that for ſeveral Years after the Con- 
queſt rhe Clergy were ſummoned by the King's immediate 
Power to attend the great Councils Nationally, that is, at the 
ſame Time the Laity were aſſembled; and tho“ they might 
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make ſome Oppoſition to ſuch a Summons, when the Regal Au- 
| thority was eclipſed by the Papal, and would not attend the 
Parliament Nationally, but in Provincial Synods held under 
their Archbiſhop, yet, even thoſe Synods mer with the Parlia- 
ment to conſult about their Civil Rights; afterwards, by de- 
grees, they acted as Ecclefiaftical Aſſemblies, and purely about 
the Affairs of the Church. | 

But both the Parliamentary and Provincial Writs paſſed 
through the Hands of the Biſhops, who were to look after the 
Execution of both, and in this reſpe& they have been called 
Ecclchaſtical Sheriffs; by the one, the Biſhop and his Clergy 
were called to the Parliament, and by the other they were 
ſummoned to a Convocation ; which in Eftc& was a Summons 
to Parliament, becauſe both met at the fame Time. 

Upon the whole Matter, the Inferior Clergy were in thoſe 
Days conſidered under a double Capacity; one as Members of 
the State, and as ſuch they ſate in the State Affemblies by Vir- 
tue of the Pra monitory Clauſe in the Biſhop's Writ ; and there 
they conſulted of Temporal Affairs, and of the Intereſts and 
Advantages both of the King and People: But when the Par- 
liament was divided into Two Houſes, then the Biſhops and 
the Clergy aſſembled in a Body by themſelves, and ſate in Con- 
vocation to conſult of Eccleſfialtical Affairs; tho* the Biſhops 
had a Right likewiſe ro fir in the Upper Houle of Parliament, 
not only as Spiritual Prelates, but as they were Barons. 

The other Capacity, under which the Inferior Clergy were 
then confidered, was, as they were Eccleſiaſtical Officers, con- 
vened in Synods to conſalt of Church Matters; and in this 
Connery they were aſſembled by the Prein ial Writ to the 
Archbiſhop, and the not rightly diftinguiſhing between thoſd 
Two Writs, hath occaſtoned ſuch Diſputes concerning their 
Right of being ſummoned to fit with the Parliament; for it 
ſeems plain, that when they met by Virtue of the Pramonitory 
Clauſe in the Biſhop's Writ, it was neceſſary they ſhould mee: 
at the ſame Time with the Parliament, becauſe they were in 
that Aſſembly to aſſiſt the Civil Government by Taxes out of 
their own Eſtates, 

Bur if by the Provincial Writ alone, they had that Parlie- 
mentary Power of giving their own Money, this is a very good 
Reaſon why our Biſhops ſpar'd the Return of the Premunientes, 
when the Return to the Archbiſhop's Mandate was as effeCtuat 
as both: And 'tis very apparent that they have exerciſed that 
Power ever fince the Reformation to the 15th Year of Car. 2. 
for during all that Time the Enzliſ» Clergy taxed themſelves 
in heir Convorations ; but in the following Seſſton, in the next 
Year, they receded from that Cuſtomary Right, and were for 
that Reaſon diſcharged from Two of the Four Subſidies given 
by themtelves, and then in Arrear, and this made the Præ- 
mierten more inſigaiſic ant; And it was for th is 3 
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from the Time before-mentioned the ReQtors and Vicars, who 
were to be taxed for their Spiritual Livings, were allowed to 
vote in the Elections of the Knights of their Shires to Parlia- 
ment, (which before they did not) that they might ſtill be vir- 
tually taxed by themſelves. 

Bur whenever the Clergy met together by the Prov/rc/al 
Writ, directed to the Archbiſhop, in order to make Couſtitu- 
tions and Canons, and to conſult of Spiritual Affairs, they 
might be ſummoned before the Parliament mer, and continued 
after it was prorogued; they were not confined to that very 
Time when the Parliament fare, for if a Convocation mult ne- 
ceſſarily be Attendant on that Honourable Houle, then let the 
Occaſion be never ſo extraordinary, it could not be aſſembles 
buc whilſt the Parliament is fitting. 

But when they were under a Premunire they ſubmitted them- 
ſelves to the King; and their Power is limited by the Act of 
Parliament 25 H. 8. cap. 19. viz. That being aſſembled in Con- 
vocation, they are not to confer together to make any Canons 
without the King's Licenſe ; and if upon ſuch Licenſe and 
Conference they agree on any new Canons, they cannot exc- 
cute the ſame without the like Licenſe; nay, if the King gives 
his Conſent, they cannot be executed, but under theſe Limita- 
£10ns : 

1. Such Canons muſt not be againſt the King's Prerogative, 

2. Nor againſt any Statute, or againſt the Common Law. 

3. Nor againft the Cuſtoms of the Realm. 


Courts Eccleſiaſtical. See Conſultation. 


N the Time of cur Saxen Anceſtors, one of the principal In- 

habitants of the Hundred, who was called the Alterman, 
together with the Freeholders thereof, were Judges of the 
Hundred Court, which was then called Centuriata, becauſe it 
had juriſdiction over 100 Towns or Villages. 

In this Court, as likewiſe in the Sheriff's Tourn, not only 
the Temporal but Eccleſiaſtical Cauſes were determined; and 
for this Purpoſe, as has been obſerved before, (under the Ti- 
tle Conſi ſtory Court) the Biſhop or his Archdeacon fare there in 
Perſon till the Reign of H. 2. and then this mix d Juriſdiction 
came to be divided. 

And fince this Divifion, it hath been a Queſtion, Whether 
theſe Eccleſiaſtical Courts ſhould iſſue out Proceſs in their own 
Names, as they uſually do, or whether they ought to do it in 
the King's Name? And it hath been objected, that this ought 
to be done 1a the Name of the King; becauſe, by the Stuture 
of 1 Ed. 6. cap. 2. tis enacted, that all Ecclenaſtical Proceſs 


Mall be in the King's Name, and the Teſte in the Name of the 
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Eccleſiaſtical Judge: And the Occaſion of making that Act, 
| was that Jealouſy which remained, that Biſhops ated by the 
Authority of the | ny and not of the King. 

"Ts true, this Act was repealed by 1 Marie, cap. 2. but that 
Repeal was taken away by the Statute 1 Fac. 1. cap. 25. ſo that 
the Statute 1 Ed. 6. ſtands revived, and by Conſequence the 
Proceſs ought to be in the King's Name. 

This Matter was revived with great Clamour, Anno 13 Car. 1. 
at which Time there were ſeveral libellous Books and Pam- 
phlers publiſhed, wherein the People were told, that it was 
inconſiſtent with that King's Supremacy for the Biſhops to keep 
Courts in their own Names ; whereupon, by an Order from 
the Court of Star-Chamber, it was referred to all the Judges of 
England for their Opinions, who, on the Firſt Day of Fuly, 
Anno 1637, certified under their Hands, that it was not neceſ- 


ſary that Eccleſiaſtical Proceſs ſhould be in the King's Name, 


and that the Statute f Ed. 6. which enacted the contrary, was 
not then in Force: And my * Lord Coke, who publiſhed his Se- 
cond Inſtitutes about Five Years after this Reſolution, tells us 
the Reaſon of it, viz. That it is true, when an Act of Repeal 
1s repealed, the firſt A& which was repealcd is reviyed, for 
Remoto impedimento veviviſcit Statutum ; yet the Statute 1 Fac. 
is not the only Act by which the Statute 1 Edw. 6. is re- 
pealed, but tis likewite repealed by Implication, tho' not ex- 
preſly, by the Statute 1 Ez, 1. for that A& revives the Sta- 
rute 25 H. 8. in expreſs Terms, which was repealed by 1 Ed. 
6. for as by repealing a Repeal, the firſt Act is revived ; ſo 
by reviving an Act repealed, the Ac of Repeal is made of no 

orce. 

By which Statute 25 H. 8. it was enacted, That Biſhops might 
do and execute in every Thing as they formerly had done, accordiug 

710 the Cuſtoms and Laws of the Realm : Now, before thar Starute, 
they did ſend our Proceſs in their own Names, by Virtue of 
thar Authority which they had by the Laws of the Realm ; 
for the ancient Epiſcopal Juriſdiction here, was not derived 
from the Pope, but the Biſhops afted in their own Names as 
Ordinaries, and never under the Pope; but when they were 


delegated by Commiſſion from him in ſome ſpecial and extra- | 


ordinary Caſes. 

And this was never counted any Derogation to the Preroga- 
tive of thoſe Princes, who were the moſt jealous of the Supre- 
macy, ſuch as H. 8. Queen Elz. &c. efpecially fince that Sta- 
rute, which annexes the Ecclefiaftical Juriſdiction to the Crown, 


doth likewiſe oblige every Biſhop to take the Oath of Supre- 
macy. 


* 2 Inſt. 686, 2nd 
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And "tis to be obſerved, that the Controverſy in thoſe Days 
was not egen che King and the Biſhops, but between him 
and the Pope; for when che Biſhops owned the Supremacy to 
be in the King, and refuſed Obedience to the Authority of 
the Pope, there was little regard in whoſe Name the Ecclefia- 
ſtical Procels iſſued. 

I ſhall conclude this Title with a few Obſervations of what 
is uſually done in theſe Courts, viz. | 

Theſe Courts appoint Curators or Guardians for Infants, ta 
rake Care of their Eftates; and they may take Security by 
Bond of ſuch a Guardian for the Performance of his Truft, 
but then the Infant muſt have a perſonal Eſtate only, and no 
Lands, and the * Bond muſt be taken in the Name of the Bi- 
ſhop alone: This was the Opinion of my Lord Hale, tho' the 
Practice is otherwiſe ; but tis a Queſtion, Whether ſuch a 
1 Curator can maintain a Suit in the Eccleſiaſtical Court for 
the Cuſtody of the Perſon of ſuch Infant ? 

Theſe Courts may likewiſe hold Plea for a Thing prohibited 
by a + Statute under a Penalty, ſo they do not proceed for the 
Penalty; and therefore they may proceed againſt a School-ma- 
fter for keeping a School without a Licenſe from the Ordina- 
ry; for tho' the | Statute 13 Car. 2. gives the Penalty of 5 7. 
againſt * School-maſter who ſhall teach without Licenſe, 
yet this is likewiſe an Offence againſt the Canons. 

And laſtly, Tis the conſtant Practice of thoſe Courts to 
receive Pleas in Civil Cauſes upon 1 Qath, tho' it hath been 
objected, that they ought not to require an Oath, Niſi tantun 
in rebus Teſtamentariis & Matrimonialibus; and where a Suit was 
in the Spiritual Court againſt the Defendant for ſtanding in tho 
Church with his Hat on, he was compelled to put in his An- 
ſwer on Oath, 


Councils. 


HE learned Biſhop Prideaux, whom I ſhall follow in treat- 
ing on this Subject, hath defined a Council thus: 
"Tis a publick Eccleſiaſtical Meeting, eſpecially of Biſhops 
and other DoGors, lawfully aſſembled and deputed by ſeveral 
Churches. 
Their Buſineſs, when aſſembled, is not to determine any Po- 
litical Affairs or Private Differences; but they are to examine 
Eecleſiaſtical Cauſes, in which the Scriptures are to be their 
Rule, by which they are to ſettle Matters of Faith; and they 


— 
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are to ſettle Matters of Practice by Precedents ; and thoſe Things 
which concern Diſcipline by Decrees and Conſtitutions. 

Councils are divided into Fudaical, Apoſtolical, Oecumenical 
and National : Of all which I ſhall give « very ſhort Account, 
and of the moſt material Affairs which were tranſacted in them. 

The Sanedrim Gedolab cannot be comprehended under the Ti- 
tle of a Judaica! Couneil; tho this was the great Council of 
the Feu, and confifted of 72 Elders, who always fate at Fern- 
ſalem, till Gabinus the Proconſul of Syria divided it into Five 
Parts, and then it ſate in Five diſtinct Places. 

Neither can the Sanedrim Ketannah be accounted among thoſe 
Councils, which was a lefler Aſſembly, confifting of 23 Perſons, 
and the Reaſon in both Caſes is, becauſe Civil Matters were 
determined in theſe Councils; for the Affairs of Peace and 
War, the Choice of Magiftrates for inferior Cities, and ſuch 
like Temporal Things were the uſual Buſineſs of the great 
Council. And when there was a full and compleat Number in 
the leſſer Council, then they had Power to hear and deter- 
mine all Capital Offences; and to this our Saviour alludes, 
when he adviſed his Diſciples to beware of Men, for they would 
delizer them up to Councils, and ſcourge them in their Synagogues ; 
where by the Word Councils he meant the Civil, and by Syna- 
ogues the Eccleſiaſtical Judicature. | 

But thoſe Aſſemblies, which may properly be called Judaica! 
Councils, were ſuch as the Tribes and Elders which were aſ- 
ſembled by (a) Foſbua at Shechem, to root out ſtrange Gods, and 
to prohibit all manner of Converſation with the Certiles. 

Such was the Aſſembly of the Prophets on Mount Carmel, 
under (5) hab and Elijah, where the Prophets of Baal were 
firſt convicted of falſe Worſhip, and afterwards put to Death; 
and the true Worſhip of God was miraculoufly confirmed by 
Fire fiom Heaven, at the Prayer of Eljab, which conſumed 
the Sacrifice he had prepared on the Altar. 

Such was alſo the Aſſembly of the (c) Prieſts and Levites of 
Fer iſalem, under David, who was at that Time aſſiſted by Gad 
and Natban, to determine the Number of Levites, and to de- 
bate about the Offices cf the Prieſts, and to take Meaſures for 
their Diſtribution into ſeveral Ranks and Degrees. 

Such was alſo another Aſſembly of (4) Priefts and Levites 
in the — Street of Feruſalem, under the good King Hezekiab, 
for cleanſing the Temple from Idolatrous Worſhip, and to of- 
fer Praiſes unto the Lord, as David had done before him. 

Such was another Aſſembly of the like (e) Perſons ar Feruſa- 
lem, under Jaſab and Hilkiab the High Prieſt, where the Tem- 
ple was again purged from Idolatry. | 
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And laſtly, Such was that Aſſembly met in the ſame City, 
under Zorobabel and Ezra, who returned from the Captivity of 
Babylon, and ſer the Canonical Books of the Old Teſtament in 
the ſame Order we have them; and ſome other Acts were be- 
gun and proſecuted in this Council, as particularly the Maſe- 
reth and Hebrew Points, for preſerving the Hebrew Language, 
in which thoſe Books were written, that the ſame might be tru- 
ly tranſmitted to Pofterity, 

Apoſtolical Councils.) The Apoftolical Councils may be 
reduced under ſuch which were aſſembled againſt the Apoſtles, 
and by them. | 

Thoſe which were aſſembled againſt them was by (F) Anna: 
the High Prieſt, Caithas, Fobn, and Alexander, and as many 
more as were of Kin to the High Prieſt; and this was to ſup- 
preſs the Goſpel in its very Infancy ; for they made a Decree 
that none ſhould ſpeak or teach in the Name of Jeſus. 

The ſame Perſons were re-aflembled with the Fadduceet, who 
committed the (g) Apoſtles to Priſon, from which they were 
miraculoufly delivered by the Angel of the Lord; then there 
was a Deſign to put them to Death, which was diverted by the 
Speech of Gamaliel, who told the People, that if what the 
Apoſtles did was of their own Heads it would come to nothing, 
bur if from God it would ſtand. 

In a Synagogue of the (5) Libertines (who were the Sons of 
ſuch Fees who were free Denizens of Rome) Stephen was accuſed 
by falſe Witneſſes, and afterwards put ro Death. 

In another Council of Phariſees and Sadducees, aſſembled un- 
der Axanias the High Prieft, St. Paul was ſmirten on the Face, 
and had been tore to Pieces by the Rabble, if Claudius Lyſiat, 
the chief Captain, had not Reſcued and brought him to the 
Caftle; and he was not very ſafe there, for the Captain con- 
ducted him from thence to Ceſarea, and delivered him to Fæ- 
dix, who kept him Priſoner in Herod's Judgment- Hall. 

But the Councils which were aſſembled by the (i) Apoſtles, 
were, firſt, that of 120 Perſons under Petey, to ſubſtitute an 
Apoſtle in the Room of Judas, who had betrayed our Saviour, 
and the Lot fell upon Matthias. 

There was another, conſiſting of a Multitude of Diſciples 
aſſembled by the (k) Apoſtles to chooſe the Seven Deacons. 

In another the (1) Apoſtles and Elders were aſſembled at Fe- 
ruſalem to determine that Queſtion which was ſo warmly diſ- 
puted between Paul and Barnabas, Whether the Gentiles con- 
verted to Chriſt, and living amongſt the Jes, ſhould be cir- 
cumeiſed and obſerve the Ceremonial Law? And it was deter- 
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mined in the Negative, becauſe Juſtification might be obtain- 
ed by the Grace of God alone in Chriſt. EY 

This Determination is by ſome Modern Divines called a 
Canon, made purſuant to the Deciſion of the Controverſy be- 
tween thoſe Two Apoſtles, and *tis produced as an Inſtance 
to ſhew that the Holy Ghoſt directed this Method for the 
Church; ro proceed in future Ages, in order to make Eccleſi- 
aſtical Laws, viz. That Spiritual Perſons meeting together, 
and conſulting about Matters which occaſioned thoſe Meetings, 
ſhould huve full Power to make ſuch Canons, which in their 
Opinions ſhould moſt conduce to the Glory of God, and the 
Good of thoſe Souls committed to their Charge. 

Such was the Meeting of the Brethren aſſembled at Feruſa- 
lem, under (m) Paul, where the conyerted Gentiles were al- 
lowed to oblcrve ſome Parts of the Ceremonial Law for a 
Time, that by ſuch an Example and Condeſcenſion the weaker 
might be gained, 

And laſth, Such was the Aſſembly of the Apoſtles met toge- 
ther to compole the Creed, tho' ſome doubt whether they ever 
met for thac Purpoſe ; and alſo that Meeting wherein 84 Ca- 
nons were made ; which paſs under the Name of the Apoſtoli- 
cal Canons. f 
After the Empire became Chriſtian, 

Occumenical or ſome of the good Emperors thought it re- 
General Councils, quiſite to call all the Biſhops within their 

Dominions to one Univerſal Aſſembly, 
to conſult of proper Methods to preſerve Unity amongſt Be- 
lievers, and to defend the Eftabliſhed Faith; and theſe were 
called General Councils, of which there were Seven very fa- 
mous in the Greek or Eaſtern Church, and as many in the 
Weſtern Church. 


Thoſe of the Eafters Church were 
Nicere 
Conftantinopolitan 
Evi fn 5 
The firſt, Of Cakedon Council, 
Of Conſtantinople the 2d. 
Of Conftantineple the 3d. 
Nicene the Second. | 


The firſt Nicene Council conſiſted (n) of 318 Biſhops; of 
which old Biſhop Hoſtus was Preſident, and Potoman and Paph- 
xutins were his Aſſiſtants in this Council; the Hereſy of Arius 
was condemned, who denied the Son to he coeternal and coeſ- 
ſential with the Father; and that Difference which was be- 
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tween the Eaſtern and Weſtern Churches about the keeping the 
Feaſt of Eaſter, together with thoſe Schiſmarical Diſputes of the 
Meletians, and of the Nvatian Hereticks were condemn'd; and 
in this Council the good Emperor burnt all the Accufations 
which the Biſhops had wrote againſt each other, as unworthy 
to be ſeen. 

Lonſantinople the firff, 4. D. 313.] The firſt Council aſ- 
ſembled at Conſtantinople, under Gratian and Theodoſeus, conſiſted 
of 150 Biſhops, in which Cyril Biſhop of Feruſalem was Preſi- 
dent; theſe condemn'd Macedonius for denying the Divinity of 
the Holy Ghoſt. The Emperor made all Confeſſions void, ex- 
cept thoſe wherein Chriſt was acknowledg'd to be co eſſential 
with the Father; and this is ſtill retain'd in our Liturgy, in 
the Nicene Creed, which ſome are of Opinion was compoſed by 
Gregory Nazianzen ; but theſe Words (the Son) which confirm the 
Holy Ghoſt to proceed from the Father and the Son, were 
added by Pope Benedict the Seventh. 

Epheſus 1ſt, A. D. 434] The firſt Council of Eybeſus was 
aſſembled under Theodoſius the Younger, it conſiſted of 200 Bi- 
ſhops, of which C,ril of Alexandria was Profident ; it condeman'd 
Ne ſtorius of 38 who, inſtead of two Natures, acknow- 
ledg'd divers Perſons in Chriſt, for which he was bariſh'd, and 
afrerwards Blaſpheming, his Tongue was eaten wich Worms, 
and ſo he died. | 

The Writers of Eccleſiaſtical Hiſtory tell us, that St. Cyril 
was a great Enemy to Neſforius; that this Council was a rumul- 
ruous and raſh Aſſembly of ſome Biſhops of Aſia and Eeypr, 
and that it was a very baſty Judgment which was pronounc'd 
againſt him; for it was done at one Seſſions, without ſtaying 
for the Oriental Biſhops, for the Pope's Legate, and the Bi- 
ſhops likewiſe of the Weſt; that it was given in great Heat and 
Paſhon, and notified with reproachtul Words, viz. to Neftorius 
the new Fudas. 

But as ſoon as the Oriental Biſhops came, which was five 
Days after the Sentence given againſt Neſtorizxs ; they held ano- 

K. Antioch was Preſident, and they 
depoſed St. Cyril. 
hey tell us likewiſe, that his Tongue being eaten by Worms, 
is an Invention of a nameleſs Author, found by Evagrius, who 
relates this Story, and the rather, becauſe 'ris a very utual Thing 
to ſuppoſe that Herericks come to ſome tragical End. 

Bur there are ſome of Opinion, that Neftorizs was nor an He- 
retick, and that he and St. Cyril were both Orthodox; for the 
Controverſy between them was a Diſpute about Words concern- 
ing the Virgin Mary, the one allowing her io be the Mother of 
God, the other the Mother of Chriſt, but not of God; fo that by 
this Means he was accuſed to be againft the Hypoſtatick Union, 
8s if the Mother of Chrift was not the Mother of God. 
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Calcedon.] The Council of Calcedon was aſſembled by Mar- 
tianus the Emperor, who was likewiſe Preſident of ir; there 
were 630 1 who condemn'd the Hereſy of Eutyches and 
Dioſcorus, but this laſt was afterwards recciv'd into Fayour ; 
and Theodoret, who, in Compliance to Neforins, had condemn'd 
the Anathema of Cyril of Alexandria, was upon his Recantation 
reſtor d ro his Biſhoprick. 
| Conffantinovle 24, 4. D. 38z.] This Council ordain'd Nec- 
tarius Biſhop of Conſtantinople, after the Retirement of Gregory 
Nazianzen ;, and tis to this Synod that the Canon and Creed of 
the General Council of Conſtantinople are attributed. The We- 
ftern Biſhops being diffatisfied with what was now done at Con- 
ftantinople, complain'd to the Emperor, that they had appointed 
Nectarius Biſhop, without any regard to Maximus, who had 
been ordain'd by the Pacriarch: And they pray'd, that a Ge- 
neral Council might meet at Rome to determine all Diffe- 
rences. 

Conſtantinople 34, 4. D. 680.] The third Council of Con- 

antinople was aſſembled by the Emperor Conſtantins Pogonatus, 
it conſiſted of 150 Biſhops, of which that Emperor was Preſi- 
dent; in this Council the Eutycbean Hereſy was condemn'd, and 
Macarias, the chief Promoter of it, brought ſeveral falſe Co- 

ies of Books, to maintain, that there was but one Will in 
Chriſt, which old Polychronicus ridiculouſly endeayour'd to con- 
firm by a Miracle, in raiſing one from the Dead: In this Coun- 
eil "tis commonly ſaid, that 102 Canons were made, but never 
ratify'd, becauſe they were added by the Fathers in the Trullo, 
which is vaulted Cloiſter in the Imperial Palace; and this was 
above 227 Years after that Council was held. | 

Second Council of Nice.} The Images, Statues, and Re- 
licks, which were broken to pieces by Conftantine, Copronymeus, 
and Leo Iſaurus, were reſtor'd by their Son and Grandſon Con- 
2 in the ſecond Council of Nice, which was held under 

im, in which 350 Biſhops were aſſembled, and Image-breakers 
wow condemn'd as Hereticks ; this Diſtick is attributed to that 
ouncil, | | 


Id Deus eſt quod Imago docet, ſed non Deus itfe ; 
Hanc videas, fed mente colas quod cernis in ipſa. 


There were likewiſe ſeven Latin Councils held at Ariminum, 
Lateran, Lyons, Vienna, Florence, Lateran zd, and Trent. 

Armmum, A. D. 369.] The firſt at Ariminum, where there 
were 400 Biſhops in this Council, the Niceze Creed was order'd 
punCtually to be obſerv'd. 

Lateran.) The firſt four Lateran are N er under 
one, as more ſavouring the Popiſh Diſſention than the Doctrine 
or Diſcipline of the Church; it is call'd the Lateran Council 
from the Place where it was held, which was — — 
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Houſe of Plantins Lateranus, who was baniſh'd by Nero, and 
Conftantine the Great gave this Houſe to Pope Miltiades, which 
has continu'd as a Palace for the Popes ever fince. 

The firſt of theſe Councils was aflembled under H. 5. where 
300 Biſhops were preſent ; and here the Inveſtiture of Biſhops, 
with the Ring and Staff was taken from the Emperor, and given 
to the Pope; Croſſes were alſo appointed for the War againit + 
— wa and thoſe who fought under them had their Sins 

rdon'd. 

The ſecond was held under Lotbarius, A. D. 1131. In this 
there were 200 Biſhops; who made 3o Canons, all publiſh'd 
by Gratian, from the Vatican Library, by which ſome Hereticks 
were condemn'd ; and all Perſons were made guilty of Sacri- 
lege who receiv'd Tithes, and fo incurr'd the Penalty of Dam- 
nation; and Uſurers were depriv'd of Chriſtian Burial, and 
curſed to Hell. | 

The third was aſſembled nnder Frederick the Firſt, in which 
were 300 Biſhops, who condemn'd the Albigenſes and Peter Lom- 
bard, and annull'd all Ordinations made by Schiſmaticks. 

The fourth was afſembled under Frederick the Second, and 
conſiſted of 400 Biſhops, who rejetted the Book of Abet Foa- 
m again Peter Lombard, and condemn'd the Follies of thoſe 
who denied Tranſubſtantiation; this Council exatted Money 
from the Temporal Magiſtrates ro extirpate ſuch whom the 


Pope had adjudg'd Herericks, and granted many Indulgencies 


to thoſe who went with Croſſes, commanded by Godfrey of Bul- 
loigne, to recover the Holy Land; and laftly, it prohibited Plu- 
ralities of Benefices. 

The ſaid Frederick the Second, A. D. 1244, aſſembled another 
Council at pong. in which he was denos'd by Pope Iunocent the 
Fourth, who preſided there; the fifth of all Ecclefiaittical Re- 
venues were given for the Recovery of the Holy Land, the 
Scarlet Hat was given to the Cardinals, and Feaſts were inſti- 
tuted for Popiſh Saints. 

The ſecond at Lyons was aſſembled under Redelbbas, A. D. 
1272, in which there were 700 Biſhops, who compell'd Afichaet 
Paleologns, with his Greeks, to ſubſcribe that the Holy Ghott 
proceeded from the Father and the Son ; but returning Home 
they recanted it: This Council ſent for Thomas A4;uinas, but he 
died in his Journey thither ; they gave the Tenth of all Eccle- 
ſiaſtieal Revenues for fix Years, for the Recovery of the Holy 
Land: Here the Bowing at the Name of Jeſus was order d, 
and in this Council 36 Conſtitutions were made, which are to 
be found in the ſixth Decrerals. 

At Tiienna a Council was held under H. 7. in which were 300 
Biſhops, who encourag'd the Expedition ro Feruſalem, and 
ſupprets'd the Kniohts Templars, under a Pretence that they 
had murder'd the Emperor of the Ah) ines, and for that they 
were Hereticks; but Trithemins tells us, te true — was, 
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be cauſe they were Rich; and this appears by a Conſtitution 

they made, that none ſhould enter into that Order, unleſs he 

og ene the Goods of the ejected Templars to be diſpoſed 
rhe Pope. 

"The 3 mate in this Council are call'd the Clemen- 
tines, and are a Supplement to the Canon Law; and amongſt 
the reſt, there is that famous Decree for conſtituting Profeſſors 
of Hebrew, Arabick, and the Oriental Languages at Oxford, and 
other Univerſities, to the Intent that the Fews and Mahometans 
might, by this Means, be the more cafily converted to the Chri- 
ſtian Religion. 

Flozencr. A. D. 1431.] The Council at Florence was begun 
at Ferrara, under the Emperor Albertus, but adjourn'd to Ho- 
rence, in which were 141 Biſhops, and the Pope himſelf was 
Preſident ; they depos'd the Council of Baſfl, and debated the 
Articles concerning the Proceeding of the Holy Ghoſt ; as alſo 
ſeveral other Things concerning Tranſubſtantion, the admi- 
niſtring unleavened read in the Sacrament, the Pope's Supre- 
macy; to which all the (r--& Biſhops and Doctors there ſub- 
ſerib'd, among!t whom was Zovr Paleologuus, and Foſeph the Pa- 
triarch. 

Lateran 5th, A. D. 1512.) The fifth Lateran Council was 
held nnder Maximilian the hirſt; it conſiſted of 114 Biſhops, 
who diſannull'd all the Acts of the Council of Piſa, and explo- 
ded the Pragmatick Sanction, which was made in the Council 
of Baſil, in Defence of the Ecclefiaftical Liberties, againſt the 
Encioachments and Uturparions of the Church of Rome; the 
Immortality of the Soul was aſſerted; Preachers were prohibited 
ro pervert the Seripture to ſtrange Opinions, and Books were 
not to be printed wichour the Approbation of learned Men. 

Trent] The Counc:] of Trent was aſſembled by the Empe- 
ror Charles the Fifth, and fare 18 Years; in this there were 25 
Seſhons, in which the ſuccethve Popes, by their Deputies, 
vere Prefident ; for it continu'd, during the Pontificate of Paul 
the zu, Julius the 3d, and Paul the 4th; in the Reign of the 
two firſt of theſe Popes, Original Sin, Juſtiſication by Faith, 
the Sacraments in general, and Baptiſm in particular, Repen- 
tance and Extreme Vnction were diſcuſſed ; in the Reign of 
the lat the Communion of Lay Perſons under one Kind, the 
Sacrifice of the Ma“, Orders, Matrimony, Purgatory, wor 
ihipp:ng Relicks, Invocatioa of Saints and Images, Indul- 
gences and other Things ot this Nature were debated and 
ſettleꝗ. 

This Council granted ſafe Conduct to three Proteſtants, that 
they might be preſent here to otter Reatons for their diflenting 
from the Popiſh Religion; bur they were not to pretend to re- 
form any Thing, but to be inſtructed. 

I find by the Writers ia thoſe Times, that this Aſſembly was 
never admitted by the Trexch, nor very much eſtecm'd by the 
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more learned Papiſts; it was wholly rejected by Kemnitins 
Gentiletus and John Calvin: The learned Father Paul has pub- 
liſh'd the Hiſtory of it, by which it will appear to thoſe who 
conſult that Hiſtory, that it was an Aſſembly only to impoſe on 
Chriſtian Religion, and not to moderate any Differences in it; 
and therefore might well be call'd a ſacred Deluſion of Chriſtian 
Princes and Chriſtianity it ſelf. 

Controverted Councils.) As to the controverted Councils, 
they are reduc'd by Bellarmine, under a peculiar Claſſis; ſome 
of which were approv'd, and ſome rejected; fo that if this Pi- 
ſtindtion is allow'd, then a Council will he no more than a meer 
Device of the Pope, to admit and refuſe what he thinks fir, 
under the Colour of Religion, but really for eſtabliſhing his 
Authority and Supremacy. 

The controverted Councils are likewiſe Seven; at Conſtan- 
tinople 4th, Sardica, Syrmia, Quiniſext, Frankfort, Conſtance, and 
Baſil. 

3 Ath, 4. D. 8 0.] That at Conſtantinople the 
Ath was aſſembled under Baſelins, it conſiſted of 102 Biſhops, 
who diſcharg'd Photins the moſt learned Greek Patriarch, and 
it was either for writing againſt the Ulurpation of the Pope, 
or for being an Enemy to Images; but tho” this Council be- 
ſtow'd great Honours on Images, they made one very good 
Canon, by which they prohibited the uſing Popiſh Garments at 
Comedies or Interludes. There happen'd one Thing very re- 
markable in this Council, viz. The Bulgarians, being newly con- 
verted to Chriſtianity, could not tell whether they ſhould com- 
municate with the Eaſtern or Meſtern Church, but, by their Am- 
baſſadors, advis'd with this Council about it; the Romans ha- 
ving magnify'd the Authority of the Poje, and the Ambaſſadors 
having ſome Encouragement, and being protected by the Em- 
peror, behav'd themſelves in a very proud and haughty Man- 

ner towards the Patriarch and all the Greek Biſhops; but as 
they return'd Home they were aſſaulted by the S lavonians, and 
the authentical Copy of this Council was taken from rhem ; 
bur Anaſtaſius the famous Library-keeper, who was preſent ar 
it, hath tranſmitted the Remains thereof to Poſterity. | 

The Greeks reject this Council, and Bellar mine affirms, that 
what we have from Anaſtaſius is ſuppoſitious and uncertain. 

Dardica, A. D. 351.] The Council of Sardica was afſembled 
under Conſtantius, in which were 376 Biſhops, of which Heſius 
was Preſident, 300 of theſe were Weſtern Biſhops, who confirm'd 
the Nicene Creed; bur the other 76 were Avriars, who meeting ar 
Philopopelis confirm'd Arianiſm, and made 21 Canons; but not 
one concerning the Pope's Supremacy, or Appeals to him from 
remote Churches. 

"Tis true, ſome of them do approve Appeals from Nome; 
but only by the Subjects of that Parriarchſhip, and wo in 

uch 


ſuch Caſe they do not approve them as neceſſary, but arbitrary 
only. 

Sym ia, 4. D. 356. The Council of Syrmia, in which 
there were zoo Biſhops of the Weſt, and ſome of the Eaſt, was 
aſſembled to hear and determine the Cauſe of Photinus, Who 
complain'd that he was unjuſtly condemn'd in the Conncil of 
Sardica, for preaching that Chriſt was mere Man, and inferior 
to his Mother: In this Council, Hoſtus, who was Prefident of 
the Council at Sardica, and now almoſt an hundred Years old, 
was compell'd by whipping to ſubſcribe to Arianiſm, which, as 
old as he was, he recanted before he died. 

Quin'iſert, 4. D. 692.) The Council of Oziniſext was held 
under Faſtinian the ad. Balſamon and our Bede account it er- 


roneous; but becauſe ſome former Synods had ratified — | 


concerning Eccleſiaſtical Diſcipline, this Council confirme 
above 100 Canons made in the Tyullo; and becauſe by the 36th 
Canon the Patriarch of Conſtantinople 1s made equal with him at 
Rome, and by another Marriage was allow'd to the Clergy ; 
therefore the Latins rejected it, yet ſome of thoſe Canons, as 
— that againſt breaking Images, were put in Uſe by 

ope Gregory the 2d; and Adrian and Gratian tell us, that they 
were all receiv'd by the Nicene Synod. 

Frankfezt, A. D. 794] Tis not agreed whether the Coun- 
eil aſſembled at Frankfort was a General or a Provincial Coun- 
eil; ſome will have it to be a General Council, becauſe it was 
aſſembled by Charles the Great; but others will have it to be 
Provincial, becauſe it condemn'd Images; and that again is de- 
nied by Binius, for he tells us, that it confirm'd the Decrees of 
the two Nicere Councils concerning the worſhipping Images; it 
was aſſembled to condemn that Hereſy ſpread abroad by the 
Archbiſhop of Toledo, and the Biſhop of Aurelia, who declared 
that Chriſt was only the adopted Son of God; bur the learned 
Cardinals, Bellarmine and Baronizs, tell us, that what this Coun- 
cil did was not much to be regarded, 

Conſtance, A. D. 1414.] The Council of Conſtance was af- 
ſembled under Sigiſmend, in which there were 1000 Biſhopsand 
Doctors, to compo'e thoſe Schiſms which had been between 
the Two Popes of Avignon and Rome, this Council depos'd 
John XXIII. and exalted Martin V. to the Popedom ; they 
condemn'd 45 Articles of Wickliffe, and ordered his Body to be 
taken out of the Grave and burnt: In one of theſe Articles 
they tell us that he affirm'd, Deus debet obedire Diabolo, when 
in Truth it was Deus dedit obedire Diabol>; they order'd Fobn Hits 
and Ferome of Prague to be burned ; they afirm'd the Council 
to be above the Pope; that Faith was not to be kept with He- 
retieks; they denied the Cup to the Laity, which made the 
Bobemians proteit againſt them, and declare that they were 
Fuſſitet, and that they would defend the Law of Chriſt with 
their Lives and Fortunes, = 
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It was about this Time that the Queſtion was moved, Whe- 
ther a Council was above the Pope, or he above the Council ? 
And at the ſame Time *tis obſervable, that another Queſtion 
aroſe, Whether the Pope was infallible or not ? Which was a 
Doctrine unknown in the Church for 1400 Years ; but now a 
Decree was made, that the Pope is ſubje& to the Authority 
a General Council, and this is founded both in Scripture and 
Reaſon ; for our Saviour never gave Eccleſiaſtical Power to 
St. Peter alone, but to the Church; or in other Terms, to his 
Apoſtles and their Succeſfors, that is, to Biſhops aſſembled in 
General Councils; and certainly tis agreeable to Reaſon, that 
their Deciſions, in Matters relating to the Catholick Faith, 
ſhould be more infallible, than any 6 of the Pope, 
or any other Single Perſon whatſoever. | 

"Tis true, the Pope hath aſſum'd the Name and Title of 


Head of the Univerſal Church, and a Right and Power to call 


ſuch Councils, and to preſide in them when called; and alſo to 
adjourn and diſſolve them; and not only ſo, but ſome of them 
have received Appeals, and granted Diſpenſations to the De- 
crees of Councils. 

But this is an Uſurpation condemned by this Council, and 
by that of Piſa before, and Baſil afterwards; which Councils 
have determined, that General Councils are above the Pope, 
becauſe they repreſent the Univerſal Church, which one Man 
cannot do; this was the Opinion of Pope Alexander V. and of 
many of his Succeſſors ; and ſo it hath been determined by ſe- 
veral Univerſities and Faculties of Divinity; for it was the 
conſtant Practice of the Church, in the Primitive Times, to 
have Recourſe to a General Council, as often as any Imporrant 
Controverſy happened, either in Matters of Faith or Diſei- 
po by whoſe Decrees even the contrary Determinations of 

opes in the ſame Things have been reverſed and made void. 

Bazil.] The Council of Bazil was called alſo by Sigiſmund 
the Emperor, of which Cardinal Fulian was Prefident; and in 
this Council not only Biſhops, but other learned Men had Votes, 
which was not permitted by former Councils. Here Pope Eu- 
genius was depoſed, and the Duke of Savoy, who had lived an 
Hermit's Life, was advanced to the Popedom, by the Name of 
Felix V. They decreed the Council to be above the Pope and 
all others, and that he could not Diſſolve, Prorogue or Remove 
it, being once lawfully Aſſembled, and that whoever denied 
this was an Heretick. 

But the depoſed Pope aſſembled another Synod at Ferrara, 
which afterwards removed to Florence, as hath been already ob- 
ſerved; and there he ſided with the Greeks, and depoſed the 
Council of Bazil; and at the fame Time they of Bazil confirm- 
ed the Pragmatick San#ion, condemned Nepotiſme, ſuppreſſed 
Concubines, preſcribed the Means how Feu might be convert- 
ed to Chriſtianity, declared * Virgin to be Immacu- 

late, 
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late, and granted the Cup to the Laity ; but Felix renouncing 
the Popedom, Eugenius was ſatisfied and reconciled, 

This Council was condemned by another afſembled under 
Pope Leo X. as Schiſmarical, but it was commended by ZEneas 
Sylvias, who was preſent at it, and afterwards made Pope by 
the Name of Pins IT. but as ſoon as he was advanced to that 
Dignity he changed his former Opinion ; However, we are told 
that there is an undoubted Copy of this Council in the Publick 
Library in Oxford. 

Kejected Councils.] The Councils which are rejected, are 
thoſe which raiſed Heretieal Opinions, or made any Schiſms in 
the Church; and of theſe there were likewiſe Seven in Num- 
ber, at Antioch, Milan, Seleucia, Epbeſus, Conſtantinople, Piſa 1. 
Piſa 2. 

Antioch. 4. D. 340.] In the Council of Antioch the good 
Biſhop Athanaſius was baniſhed, but being reſtored by Conſtan- 
tius, this was held unlawful by the Arians, becauſe it ought to 
be done by the fame Authority by which he was ejefted : The 
Matter was referred to Pope JFalius, who ſummoned a Synod to 
appear at Rome; but Conſtantius being perſuaded to be at the 
Conſecration of that Magnificent Temple which was built ac 
Antioch, by Conſtuntine the Great, there met 90 Biſhops, of 
which zo were Arians; and tho' the reſt were Orthodox, and 


voted for the Reſtoration of · Athanaſius, yet he was condemn'd | 


by the other with the Concurrence of the Emperor. 

In this Council a Creed was compoſed, intermix'd with many 
Errors; and the 25 Canons which were made in it, do rather 
concern the Diſcipline than the Doctrine of the Church. 

Milan, A. D. 355.] The Council of Milan was aſſembled 
under Conſtantine; it conſiſted of 300 Biſhops, the Emperor 
himſelf being Preſident, who accuſed Athanaſius in Perſon ; 
and the Weſtern Biſhops, then preſent, would have conſented 
to the Accuſation, if the Arians would have ſubſcrib'd ro the 
Nicene Creed, which the Chief of them refus'd to do. Then 
Follow'd the Degrading. of Biſhops, and ſeveral corrupt Eccle- 
ſiaſtical Determinations ; fo that this Council might rather be 
call'd an Aſſembly of wicked Perſons, than a Convention of 
Chriſtians. | 

Seleucia, 4. D. 363.] The Council at Seleucia was afſem- 
bled under the fame Conftantire. 

in the Second Council of E:heſus there were 128 Biſhops, of 
which Diaſtorus of Alexandria was Prefident ; this Council was 
allembled ro condemn the Hereſy of Eutyches, who affirmed 
that the Fleſh of Chriſt was not like ours, but fell from Hea- 
ven like the Rays of the Sun, and pierced the Virgin's Womb; 
fa he denied Two Narures in Chriſt Incarnate, and affirmed 
that his Fleſh was changed into a God: But Dioſcorus influencing 
this Aſſembly, Eutycbes was abſolved, and thoſe Biſhops who 
oppos'd it were diſcharg'd of their Places; and Flavianus, who 
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was the moſt violent in oppoſing it, was trodden to Death, and 
the reſt ſubſcrib'd very unwillingly ; for they were aw'd by the 
Soldiers, inſomuch that this was call'd the Synod of Thieves, 
and what they did was again undone by the famous Council of 
Calcedon. 

Conſtantinople, A. D. 730.] That Council held at Conſtan- 
tinople under Leo Iſaurus, and another held there under Conſtan- 
tins Copronimus were both rejected; for in both the worſhipping 
of Images was condemn'd. 

Piſa firſt, 4. D. 1409.] The firſt Council of Piſa is diſpu- 
ted, whether ir ought ro be accounted a General Council or nor, 
or whether it ſhould be rejected? Bellarmine himſelf is very 
doubtful of this Matter; there were preſent in it 23 Cardinals, 
Three Patriarchs, 300 Archbiſhops and Biſhops, 23 Abbots and 
Priors, and a great Number of other Divines and Ambaſſadors 
of Princes; and theſe met to reconcile the Schiſm between 
the Popes of Rome and Avignon, that is, between Benedict XII. 
and Gregory XIII. who both aſſum'd the Title of Popes at the 
ſame Time, and were both depos'd by this Council, and 
Alexander VIII. advanced to the Popedom. Bur this was re- 
jetted as an Aſſembly without an Head, becauſe it was call'd 
by the Cardinals in a Tumultuous Manner, againſt the Pope's 
Authority, although that Authority could nat well be had at 
that Time, becauſe there were Two who claim'd a Right 
to 17, | 

Piſa ſecond.] The other was held at Piſa, under Maximi- 
lian and the King of Fance, where ſeveral Cardinals met, who 
ſummon'd Pope Fulius to attend them, but he ſo little regard- 
ed their Summons, that he Excommunicated them and the 
French King; and having called an Anti- nod in the Lateran 
Palace, the Cardinals and Biſhops of his Party met there, 
where having made ſome Excuſes for himſelf in not calling a 


Synod before that Time, he ſoon after died, and Leo X. ſuc- 


ceeded, who continued that Lateran Council, and made ſeveral 
Decrees in it, to which the Cardinals at Piſa ſubmitted, but 
the French King refus'd ; and in Contempt of their Authorit 
coined Money with this Inſcription, Perdam Babylonem. This 
Council is likewiſe rejected by the Pope, becauſe it was call'd 
in an inſolent Manner by his Cardinals, and againſt his Autho-. 
rity. ö 
National Synods.] I ſhall now add a few Things concern- 
ing National Synods, which comprehend the Provincial Biſhops 
of every Archbiſhop ; theſe are not of that univerſal Autho- 
rity as general Councils are, for their Deerees are not binding 
out of their Limits; but, if conformable to Scripture, and con- 
firm'd by general Councils, they are in Force every whe: :. 
Theſe National Synods are Seven in Number, African, Britain. 
Baſtern, Fren b, German, ltalian and Spaniſh National Councils. 
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African Councils.] The African Councils were almoſt 20, 
of which 14 were held at Carthage, and amongſt them the Sixth 
is worthy of Obſervation, by which the Subtilties of the Pope 
were diſcover'd, in obtruding a Suppoſititious Canon of the 
Nicene Council, for receiving Appeals: In the Synod of Melivitis 
Pelagiariſme was confured ; and in the Synod of Hippo the Ca- 
nons of other Synods were collected, 

2Sz2tiſh Councits.] Amongſt the Britiſh Councils the moſt 

amous were held at Winchefter, under King Edgar, the Arch- 
biſhop Dunſtan then preſent, where a Wooden Croſs gave a 

Vote againſt the Marriage of Prieſts, if we believe the Monks 
who report this Story. 

Another at Oxford, under Stephen Langton, who divided the 
Bible into Chapters: Another at Clarendon, under Hen. 2. in 
which John of Oxferd was Prefident ; in this Council 16 Conſti- 
tutions were made, which the Romaniſts condemn. 

Eaſtern Councils.] Under the Eaſtern Councils the Gre- 
cians are comprchended. Ar Conſtantinople there were 33; that 
at 4rcyra determined the receiving and rejecting thoſe who fell 
away; that at Laodicea debated the worſhipping of Angels; that 
at Gangra was allembled abour the Reformation of Manners ; 
and in the Tyrian Council, Athanaſius was troubled and dit 
Charged. 

French Councils.]J In France there were held 15 Councils; 
in all which, Sacrilege and Saerilegious Perſons were condemn'd. 
At Arles the Clergy were directed what Diſcipline to obſerve 
in the Church. 

German Councils.] In Germany, there were 9 Synods held 
at Cologne; one in Bavaria, concerning the Sabbath; one at 
Mormes, concerning Decency in Eccleſiaſtical Affairs; one at 
Mentz, concerning Eccleſiaſtical Immunities; another held 
there againſt Godelſcalchus ; and in this, Prayers were enjoined 
for the Emperor and Empreſs, and the good Eſtate of Chriſti- 
anity ; at Aqurigrane, there was another concerning Eecleſiaſti- 
cal Orders; at Erford, another concerning Feaſt Days; another 
at Dort, againſt the Remonſtrants and Socinians. 

Italian Councils.] In Italy there were 115 ſuch Synods, 
amongſt which we muſt reckon thoſe the Chief which were aſ- 
ſembled about the Celebration of the Feaſt of Eaſter; thoſe 
which received Penitent Apoſtates into the Communion of the 
Church; which the Novatians always refus'd ; that aſſembled 
under Pope Celaſius of 70 Biſhops, wherein the Index Expurga- 
torius was compos'd, and the Canon Law tranſmitted to Poſte- 
Tity ; the Simceſſan Council, in which Pope Marcellinus was con- 
demn'd for Sacrificing to Idols; that aſſembled by Pope Fohn 
XXIII. ro Crown the Emperor Sigiſmund, but the Solemnity 
was ſpoiled by the frequent Appearance of an Owl in the Aſſem- 
bly; that at Papia which excommunicated the Pope, who had 
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excommunicated the Emperor ; and that at Brixia, which de- 
poſed the famous Pope Hildebrand. 

Spaniſh Counciis.] Of the Spaniſh Councils there were 25 
held at Toledo, in which many Things were religiouſly decreed, 
and chiefly againſt the Priſci//ianiſts ; in that at Eliberis, there 
were 81 Canons made, by which the Priſci{ianiſts were like- 
wiſe condemn'd ; in that at Caſar Auguſta it was order'd, that 
no Man ſhould aſſume the Title of a Doctor, unleſs he had 
taken his Degree; in that at Lerida, Marriage was prohibited 
in Lent; in that at Bracara, the Manichees pos, the PriſciHianifts 
were condemn'd ; in that at Matiſcon, the Vices of the Clergy 
were reformed, and the Payment of Tithes urged; in that ar 
Hiſpalis, the Conſecration of a Presbyter, by a Presbyier, is 
condemn'd. 

Beſides theſe Aſſemblies there have been ſeveral publick and 
ſolemn Meetings of Divines, which may properly be call'd Ec- 
eleſiaſtical Conferences ; ſome of which have been aſſembled by 
Authority, and ſome were arbitrary and voluntary Meetings. 

Thoſe aſſembled by Authority were held at Marpurge, Spira, 
Smalthald, Intermiſtican, Altenberg, Torge, Hetzburg; the Meet- 
ings at theſe Places were to compoſe the Differences amongſt 
Diſſenting Brethren. 

At Wormes, Ratizbone, Poſſiace, St. Germans, Mlompillier, Ox- 

ord, London; theſe were Meetings of Roman Catholicks. 

At Malburne, Wittenberg, Frankford, by Lutherans, Calviniſts, 
Zwinglians and Anabaptiſts. Remonſtrants, at the Hague. Anti- 
trinitarians, Diſciplinarians, at Geneva. 

Upon the whole Matter, it has been obſery'd by ſome of our 
* Divines, that nothing more expos'd the Chriſtian Religion, 
than the Violence, Paſſion, Malice and Oppreſſion, which pre- 
yail'd in thoſe Councils held by Conſtantine the Firſt, and other 
tucceeding Emperors, upon the Occaſion of the Arian Hereſy ; 
and generally ſpeaking, all ſuch Aſſemblies did ſignify before- 
hand, that ſome great and publick Evil was near, which requi- 
red a deſperate Cure; and therefore it uſually happens in ſuch 
Convocations as in dangerous Diſeafes, where the Advice of 
many Phyſicians is requir'd, who meet in the Siek Man's Cham- 
ber from ſeveral Parts of the City, and conſult and diſpute 
about the Diſtemper, bur ſeldom agree in the Remedy; then 
they come to a Majority of Votes, and all their Conſultations 
ending in the Death of the Man, his Misfortune may be en- 
grav'd on his Tombſtone, viz. Turba ſe Medicorum periiſſe ; ſo 
in thoſe Aſſemblies Men ſhew their Eloquence in many fine 
Speeches, and their Cunning in Cabals and Intrigues, but it 
often happens that the Reſult is not the Effect of Juſtice and 
Truth, but of the moſt powerful Faction amongſt them: This 
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was the Opinion of St. Gregory Nazianzen, who tells us, that he 
never knew any of theſe Aſſemblies bring Things to a Happy 
Concluſion, bur rather encreaſe the Eyil which they were 
call'd rogether to ſuppreſs. 


"i 4 
Curates. 


INCE in ſome Caſes Pluralities are allow'd, which muſt 
neceſſarily imply Non-reſidence upon one of the Two Bene- 
fices; 'tis requiſite that a Clergyman in ſuch Caſe, or if he is 
o!d and infirm, ſhould have a Curate to ſupply one of his 
Cures, | 

The common Uſage ts, that Licenſes are granted by the 
Chancellor of the Dioceſe, and taken (as the Biſhop of Worceſter 
obſerves) in the ſame Manner as St. Peter tcok the Fiſh, which 
nrſt came with Money in its Mouth; but this is not only con- 
trary to the Canon, but may be a great Inconvenience to the 
Church in general; for when ſo little Care is taken, the Peo- 
ple may have a weak and inſufficient Perſon ſet over them. 

Therefore the (a) Canon prohibits Curates to ſerve in any 
Place, without Examination and Admiſſion by the Biſhop of 
the Dioceſe, under his Hand and Seal, or by the Ordinary, ha- 
ving Epiſcopal JuriſdiGion ; ſo that the Law requires the Ap- 
proba:ion of the Biſhop to the Admiſſion of a Curate, and no 
ncumbent ought to take one without it. 

Tis true, many Licenſes are granted without the Biſhop's 
Hand and Seal, which, tho' not void, are irregular, becauſc 
expreſly againtt rhe Canon. 

And the ſame Learned Prelate tells us, that tis a Scandal to 
Religion and to our Church to put in Curates merely to ſatis- 
{y the Law; and that the looſeſt of all the Popith Caſuiſts look 
upon this as a very great Sin. 

Now, tis not only neceſſary, in reſpect to the Church, that 
the Curate ſhould be allow'd 4 the Biſhop, who tis preſumed 
will approve no other than a Perſon of tolerable Abilities to of- 
ficiate in the Holy Function, but 'tis convenient for the Cu- 
rate himſelf; for when he bath the Approbation of the Biſhop, 
he uſually appoints the Salary too; and in ſuch Caſe, if there 
ſhould be any Negle& of Payment, the Curate hath a proper 
Remedy in the Eccleſiaſtical Court, by a Sequeſtrarion of the 
Profits cf the Bencfice; but if he hath only a Licenſe without 
the Biſhop's Hand and Seal, then if his Wages ſhould not be 
paid, he muſt bring an Action at Common Law againſt the In- 
cumbenr, in which there are ſome Niceties which are not re- 
quired in the other Caſe; as firſt, he muſt prove the Agree- 
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ment; he muſt likewiſe prove that he ſubſcribed the Declara- 
tion according to the “ Act of Uniformity ; for tis expreſly 
required by that AR, that every Curate ſhall do it, or be l/s 
facto deprived of his Curate's Place. 

Theſe are the Remedies which he hath for his Salary; but 
before the Starute 29 Car. 2. he had nothing to do with the 
Tithes themſelves, and therefore Payment to the Curate was 
no good Diſcharge againſt the Impropriator; not for the Rea- 
fon given by (a) Mr. Noy, viz. That a Curate cannot preſcribe 
againſt his Maſter, becauſe he may remove him at Pleaſure ; 
which I deny; for if he is licenſed by the Biſhop, as he ought, 
he cannot be removed without his Conſent; but the Reaſon is, 
becauſe he hath a Right only to a Salary or Penſion, which 
may be recover'd as aboye-mention'd, 

But if the Incumbent ſhould die after a Curate is thus ap- 
pointed, and the Fruits of his Spiritual Promotion received, 
during the Time of the Avoidance, are not ſufficient to pay 
the Curate's Stipend, then by the Statute 28 H. 8. cap. 11. the 
next Incumbent is oblig'd to pay it within 14 Days after his In- 
duction. 

T admit that ſuch Curate hath no fix'd Eftate in his Curacy, 
but that the Biſhop may remove him at Pleaſure without any 
formal Proceſs at Law, tho' the Incumbent cannot; but this is 
ſeldom done, eſpecially where the Curates are ſuch who are 
called Perpetual Curates; for, as where the Tithes were aphro- 
priate, there were Vicays call d Perpetual, who were not endowed, 
bur had only Congruam Portionem allow'd them by the Biſhop ; 
ſo where the Tithes were impropriate and no Vicaridge endow- 
ed, as they are in many Places in England, the Lay-Impropria- 
tor is bound to maintain a Curate to perform Divine Offices, 
who is call'd a Perpetual Curate. 

"Tis true, he is no ſole Corporation, and therefore cannot 
take any Benefit of a Deviſe to him by that Name; bur if an 
Impropriator ſhould deviſe a certain Portion of Tithes to him, 
and to all that ſhall ſerve the Cure after him; tho' the Curate 
is incapable by Law of raking by ſuch a Deviſe, for the Rea- 


ſon above mention'd, and for that he hath no Succeſſion ; yet a 


(6) Court of Equity hath decreed that the Heir of the Deviſor 
ſhall be ſeiſed in Truſt for the Curate, for the Time being. 


It hath been obſerved before, that when the Biſhop approves. 


the Curate, he uſually appoints his Salary, which he might 
alter or increaſe, as he ſaw Occaſion ; but this muſt be under- 
food to be before the Statute for F augmenting Vicaridges and 
Curacies, for ſince that Statute theſe Perpetual Curates 
have a more fix d and eftabliſh'd Right to their Salaries ; for 
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many Eecleſiaſtical Perſons and others, fince the Reftoration, 
ha ve, upon renewing their Leaſes of Tithes, reſerv'd more 
than the ancient Rents, on purpoſe that the ſame might be ap- 
plied to improve poor Vicaridges and Curacies. 

But becauſe ſuch augmented Rent was not in ſome Leaſes 
made payable to the Vicars and Curates themſelves, therefore 
the Statute provides, that as well when tis made fo payable, as 
where tis reſery'd by Way of Enereaſe to the Leſſors, but in- 
tended for the Benefit of the Vicar or Curate, that it ſhall 
continue during the Leaſe and afterwards, in whole Hands fo- 
ever the ſaid Tithes ſhall be, and they ſhall be chargeable 
therewith, whether the ſame is reſerved or not ? 

For, by that Statute, theſe Curates are declar'd to be in the 
actual Poſſeſhon of ſuch augmented Rents, for the Uſe of rhem+ 
ſelves and their Succeflors, and may diſtrein, or have an Action 
of Debt to recover the ſame; ſo that they have a Right by this 
Statute to ſuch Salary, and cannot be depriv'd of it at the 
Pleaſure of the Biſhop, tho* the Curate is licenſed Ad noſtrum 
duntaxat benepla itum duraturum: Therefore, like other Incum- 
bents, they muſt be depriv'd by due Courſe of Law. 

And accordingly, Arno 34 Car. 2. the Dean of Lin oln ha- 
ving made a Leaſe for Three Lives of the Rectory of Man:feld, 
reſerving a Rent to himſelf and his Sueceſſors, and the Leſſee 
having covenanted to find a Curate, ſuch as the Dean ſhould 
approve, and to pay him 40 Marks per Annum ; the Curate, 
who was nominated by the Leſſee, approved by the Dean, and 
licenſed by the Biſhop to the Curacy of rhe Church of Mans- 
Feld, brought an Action of Debt for a Year's Penſion, and re- 
covered 1t. | 

It hath been a Queſtion, whether the Execntors of a Curate 
may be ſucd in the Spiritual Court for Dilapidations ? Some are 
of Opinion that they cannot, becauſe he is not properly an In- 
cumbent ; for he doth not come in by Inftitution and Induction, 


and therefore is not to be charged himſelf, nor choſe who re- 
preſent him. . 


Cure of Souls. 


HEN Chriftianity was firſt Planted in this Nation, 
the Biſhops were conftantly reſident at their Cathe- 
drals, and had ſeveral Clergy men attending them at that 
Place, whom they ſent to preach and convert the People, 
where there was the greateſt Probability of Suceeſs, and the 
Perſons thus ſent, cicher returned or continued in thoſe Pla- 
ces, as Occaſion required, having no fixed Cures or Titles to 


—— 
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particular Places; for being all entred in the Biſhop's Regiſtry 


(as the uſual Courſe then was) they could not be diſcharg'd 
without his Conſent. 


Afterwards, when Chriſtianity prevail'd, and many Chur- 
ches were built, the Cure of Souls was limited both as to Places 
and Perſons. | 

The Places are thoſe which we now call Pariſhes, the Extent 
whereof is certainly known, and the Boundaries are now fix'd 

by long Uſage and Cuſtom. | 

The Perſons are the Miniſters, who by Preſentation, Inſti- 
tution and Induction, are entitled to the Tithes and other Ec- 
elefiaſtical Profits ariſing within that Pariſh, and have the 
Cure of Souls who live and reſide there; and this the Cano- 
niſts call a Cure in 1 interiori tantum, and they diſtinguiſh it 
from a Cure of Souls in foro exteriori, ſuch as Archdeacons have 
to Suſpend, Excommunicate, and Abſolve, and which is ſine 
Paſtorali Cura; and from another Cure, which they ſay is in utrog; 
ſimul, that is, both in exteriori &, interiori foro; and ſuch the Bi- 
ſhop hath, who hath a ſuperintendent Care over the whole Dio- 
ceſe, intermix'd with Juriſdiction, 

It hath been obſerv'd by a late learned Prelate, that ſome 
People are againſt theſe Cures which are thus limited to Pa- 
riſhes, becauſe they have no Manner of Reſemblance to the 
firſt Gathering of Churches before the Nation was divided into 
Pariſhes; for before that Time, as it hath been already ob- 
ſerv'd, the Biſhop ar.d his Clergy lived in Common, and they 
had Liberty of Preaching where-ever they were ſent or call'd. 

Bur he tells us, the ſame Argument may be uſed againſt Do- 
minion and Property, becauſe tis not agreeable to the natu- 
ral State of Community; for Mankind, by an Original and 
Natural Right, bad a Freedom to poſſeſs themſelves of any 
Thing which they thought convenient for their Uſe ; but upon 
Increaſe of the People, great Inconveniencies attended this 
State of Nature, and then Property came to be eſtabliſh'd by 
Diviſion, which was found to be fo abſolutely neceſſary for the 
Publick Good; that it was not only continu'd in all ſubſequent 
Ages, but ſtrengthen'd by Laws and Civil Sanctions, in order 
to puniſh thoſe who invaded the ſeparate Rights of another, ei- 
ther by Force or Stealth. | 

And the Cate is che ſame in reſpe& to Cure of Souls; for up- 
on the Increaſe of Chriſtianity, there being many Inconvenien- 
cies found in an unſettled and ambulatory Clergy, the People 
being at a great Uncertainty where to go in order to hear Di- 
vine Service, and to partake of the Sacraments; when Chur- 
ches were built and liberally endow'd by our Anceſtors, it was 
then thought neceſſary to fix a Presbyter in a certain and de- 
terminate Place, to take Charge of the Cure of Souls within 


chat particular Diſtrict, where thoſe of his Pariſh might 2 
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the Service of God, and have Help and Direction in their Spi- 
ritual Affairs. 


Curſing and Swearing. 


"HIS is an Offence againſt God and Religion, and of all 
others the moſt extravagant and unaccoutable, becauſe 
it hath no manner of Advantage attending on it; whereas moſt 
2 Crimes have ſome immediate Benefit conſequential to 
them. ä 

There is a very good * Statute for puniſhing theſe Offences, 
ordaining, That if any Perſon ſhall profanely Curſe or Swear 
in the Preſence or Hearing of any Juſtice of the Peace, or ſhall 
be Convicted of it by the Oath of one Witneſs, or Confeſſion of 
the Party, before a Juſtice, Sc. he ſhall forfeit, to the Uſe of 
the Poor 1 s. if he be a Servant, Labourer, Common Soldier, 
or Scaman ; and every other Perſon 2 s. And for the tecond 
Oſfence double; for the third treble, to be levied by Diftreſs 
by the Juthces Warrant: And if there is no Diſtreſs, he ſhall 
be ſet in the Stocks one Hour, if above fixteen Years of Age; 
and it under, he ſhall be whipp'd by the Conſtable. 

This Act mult be read by Miniſters in the Church the next 
Sunday after every Quarter-day, viz. at Midſummer, Michael- 
mas, Crit mas, and Lady day, on Pain of forfeiring 20 5s. 

And any Juftice or Magiſtrate omitting his Duty in the Exe» 
cution of the Statute, forfeits 5 . 


Cuftom. 


f IS for the Publick Good and Peace of Mankind, that 2 

Time ſhould be limited for all Perſons to claim their 
Right, and be excluded for their Neglect; for otherwiſe Men 
might be difturb'd in their Poſſeſſions after many Years quict 
Enjoyment, when there is no Poſſibility either of defending or 
proving their Right. | 

Therefore with, us here in England, an immemorial Cuſtom 
bath the Force of a Law, and © Rights are eſtabliſhed by 
long and uninterrupted Poſſeſſions. 

Such a Cuſtom is called, by my Lord Coke, one of the Trian- 
gles of the Law; bur I think, in this, he ſpoke more like a 
Mathematician than a Lawyer; for tis generally agreed 
amonegſt Men of that Profeſſion, that Cuſtom is the Foundation 
of the Common Law. 


— 
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The Learned Biſhop of Worceſter gives an Account of ſeveral 
Eccleſiaſtical Corftitutions which are thus founded on Cuſtom, 
and by Conſequence are now become Part of the Laws of the 
Land; ſuch is the dividing the National Church into two Pro- 
vinces, and fixing an Archbiſhop in each, with a Metropolitical 
Power and Authority over all Eceleſiaſtical Perſons and Things 
in each Province. | 

Such is the ordinary Juriſdiction of every Biſhop over the 
Clergy in his proper Dioceſe, which ſome think to be as an- 
cient as Chriſtianity it ſelf; for as ſoon as Churches were built 
and planted in this Nation, Biſhops were placed oyer them, 
and the Clergy, who officiated in thoſe Churches, were ac- 
countable to their Spiritual Governors at every Viſitation, both 
for their Living and Behaviour; and the Biſhops, who were 
then the only Viſitors, might proceed againſt them for any 
Contempt of their Authority, or for their Misbehaviour in 
their ſeveral Places. 

Such was alſo the delegated Juriſdiction which is lodged in 

the Officers of Eccleſiaftical Courts, and the Manner of Pro- 
ccedings therein. 
And laſtly, Such is the ſettling the Boundaries of Pariſhes; 
for this was net done by the Legiſlative Power, or by any 
particular Law at once, but it was begun, continued, and 
tixed according as Men found it convenient in reſpec to 
Places, and as ſuch Diviſions ſeem'd juſt and reaſonable to 
_y on the Purpoſes for which they were originally de- 
ign'd. | | 

= for Cuſtoms of Tithing, I ſhall treat of them under the 
Title Tithes in the Word Cuſtom. 


Deacon. 


Do not intend to treat of the Original of a Deacon, which is 
as ancient as the Time wherein the Apoſtles lived, and fo 
1s the Antiquity of a Deaconeſs. 

This appears from the Title of St. Paul's 5 to the Philip- 
- pians, which was directed by him to the Biſhops and Deacons 

of Philippi, who, in thoſe Days, aſſiſted the Biſhop to inſpe& 
the Behaviour of the People, and to take Care of the Poor ; 
and Timothy tells us what 3 were requiſite for him 
who uſed the Office of a Deacon. 

But I ſhall take Notice of him as the third Order of the 
Clergy, and that he was anciently ordain'd in a different Man- 
ner from the Presbyters; for a Deacon might be ordain'd by a 
Biſhop alone, without the Aſſiſtance of the Presbyters. | 

Bur he is to be preiented by the Archdeacon to the Biſhop ; 
all the ancient Formularies agree in this; and the Reaſon is, 
becauſe the Archdeacon, having a large Jurildicion to viſit the 


Dioceſe, 
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Dioceſe, hath, by that Means, an rtunity to be acquaint- 
ed with the Clergy, and ſo to form a Judgment of thoſe who are 
qualified for this Office. 

When ordain'd, his Office was to take Care of the Orna- 
ments and Utenſils of the Church, to receive the Oblations of 
the People, to diſtribute the Bread and Wine to the Communi- 
cants, to read the Goſpels in ſome Churches, and baptize in 
— Places, and to preach, but not without Leave of the Bi- 

op. | 
He was likewiſe to diſtribute the charitable Gifts of the new 
Converts, which were plentifully given by them to the Apo- 
ſtles, for the Relief of the Poor; for tho' they might be de- 
ſign'd for ſome higher Miniftration, becauſe they were to be 
Men full of the Holy Ghoſt and Wiſdom, yer this was likewiſe 
a Part of their Office at their firſt Inſtitution, and it was oc- 
caſion'd upon the Complaint of the proſelyted Fews againſt thoſe 
who lived in Fudea, becauſe their Widows were neglected by 
the Apoſtles in this Diftribution, which took up fo much of 
their Time, that they were hindred in the very Exerciſe of 
their Miniſtry ; therefore St. Peter, in a Synod aſſembled at Fe- 
rmſalem, propoſed that they ſhould chuſe ſome of good Repura- 
tion to diſpoſe of thoſe Alms, and the Choice fell upon the ſe- 
ven Deacons. 

Though, by our Law, he is not capable of any Eccleſaſtical 
Promotion, not ſo much as to be admitted to a Donative, with- 
out being in Prieſt's Orders; yet he may be a Chaplain in a Fa- 
mily, or a Curate to another, or a Lecturer, but without a 
Title, and in this reſpe& his Office is a Step towards the Mini- 
try, and fo it was reputed by the ancient Fathers, and prac- 
tiſed in the Primitive Church ; for to them it ſeem'd neceſſary 
that a Deacon ſhould be a Probationer for ſome Time before 
he was admitted into Priefts Orders, which was uſually for the 
Space of a Year, and therefore a Man was to be ordain'd Deg- 
con at 23 Years of Age, and afterwards a Prieſt at 24 ; nct that 
it was ever accounted of abſolute Neceſſity there ſhou!d be the 
Interval of a Year between the conferring theſe Orders, for by 
Canon 32, if a Biſhop ſhall find good Cauſe to the contrary, 
a Deacon may be admitted into Holy Orders within that Time ; 
but regularly it ought to be a Year, and with great Reaſon, 
becauſe in that Time it may appear, whether the Perſon is fit 
to have the Cure of Souls entirely committed to his Charge : 
But by the ſame Canon tis expreſly provided that a Biſhop 
mall not make the ſame Perſon both a Deacon and a Prieſt in 
one Day. 

Tis true, the Qualification for both theſe Offices is the ſame, 
bur there is ſome Difference in reſpect to their Age; for a Dea- 
con may have a Diſpenſation for entring into Orders before he 
is 23 Years old, and 'tis Diſcretionary in the Biſhop ro admi; 


him to that Order at what Time he thinks fit; 3 
there 
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there can be no Faculty or Diſpenſation for entering into Prieſts 
Orders before 24, though this is likewiſe done Anno currente as 
they call it. | 

As in the Primitive Times, a Deacon was to read the Go- 
ſpels; ſo with us his Office couſiſts in reading Divine Service, 

atechiſing Children, Baptizing Infants, Burying, Marrying ; 
and before the Act of Uniformity he might be Incumbent on a 
Living with Cure, but not ſince; and the very Form of order- 
ing Dcacons expreſly mentions, that tis his Office to aſſiſt the 
Prieſt in the Diftribution of the Holy Communion ; and from 
hence a Queſtion hath ariſen, viz. that ſince by the Statute 
14 Car. 2. thoſe who are not Prieſts by Epiſcopal Ordination 
are prohibited to adminiſter the Sacrament of the Lord's Sup 
under the Penalty of 100 I. one Moiety to the King, the other 
to be divided between the Poor of the Place and the Profecu- 
tor; Whether a Deacon doth not incur that Penalty by diftri- 
buting Wine to the Communicants ? | 

But I think the bare Act of giving the Cup to them, with- 
out conſecrating the Wine, doth not make him an Offender 
within this Law, becauſe the Prohibition is, that no Perſon 
ſhall preſume to conſecrate and adminiſter the Sacrament, c. 


which Words comprehend the whole Solemnity of the Com- 
munion. 


Dean and Chapter. 


| Dean is an Eccleſiaſtical Magiſtrate, who is next, in De- 

2ree, to the Biſhop ; he is Chief of the Chat ter, and is 
called a Dean, becauſe he formerly preſided over ten Prebends 
or Canons; he is, by our Lew, a ſole Corporation, that 1s, he 
repreſents a whole Succeſſion, and is capable of raking an Eftate 
as Dean, and of conveying it to his Succeſſors; and therefore, 
if Lands are given to him, the Inheritance paſſes without the 
Word Succeſſors, becauſe, in Conſtruction of Law, ſuch Bodies 
never dic. 

But Chapters arc not capable to take by Purchaſe or Gift with- 
out the * Dean; yet if a Biſhop maketh a Leaſe reſerving Rent, 
and there is a Proviſo, that in the Vacancy of the See, the Reit 
ſhall be paid to the Chapter in jure ſuo proprio, this is good, for 
they are Perſons of which the Law takes notice, and are es- 
pable to receive Rent, though it may be a Queſtion whether in 
their own Right or not. 

As to his Original, tis thus: 

"Tis certain that Ecclefiaſtical Bodies of Men did anciently 
reſide with the Biſhop in his Cathedral, though not under the 


— 
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Denomination of Dean and Chapter; and thoſe Men were Part 

of his Family, and when he died they choſe another in his 

2 but they had no peculiar Juriſdiction in the Saxon 
imes. 

And ſo long as the Biſhop and his Presbyters liv'd together, 
at or near the Mother-Church, he always adviſed with them in 
Affairs of Moment relating to the Church; and afterwards, 
when more Churches were built in the County, and Chriſtia- 
nity ſpread it ſelf , there by a fixed and ſettled Miniſtry, in 
thoſe Places where Churches were built, the Biſhops had till 
a College of Presbyters with them in their Cathedrals, which 
were their ſtanding Council, and this was the Original of Dean 
and Chapters. 

Afterwards, when they got Poſſeſſions by the Endowment of 
Biſhops and others, then theſe Perſons aſſumed Names of Dig- 
nity, and obtain'd peculiar Juriſdictions, and fo were called 
Prior and Convent ; and when H. 8. transferr'd them to Dean and 
Chapter, the legal Rights which they had remain d ſtill, and 
they became a Chapter to the Biſhop. 

'Tis true, they might furrender their Lands, but they could 
not diffolve their Corporation; and this appears by the Caſe 
of the (a) Dean and Chapter of Norwich, who convey'd all 
their Lands to Ed. 6. and he, by Letters Patent, incorporated 
them by the Name of the Dean and Chapter of Trinity-Church in 
Norwich, ex fundatione Ed. 6. and regranted their Lands to them; 
then they made a Leaſe by their old Name, leaving out thoſe 
Words ex fundatione Ed. 6. and adjudg'd that the Leaſe was good, 
becauſe the Coporation was not diſſolv'd by the conveying all 
their Lands, for tho” they had none, they might ftill exerciſe 
Juriſdiction in confirming Leaſes, Oc. 

There are now Three, bur formerly there were Four Sorts 
of Deans. 

1. The firſt is a Dean, who hath a Chapter, as moſt Deans of 
Cathedrals have; but there are ſome Cathedrals which never 
had a Dean, as that of Sr. Davids and Landaff, where the 
Biſhop is Head of the Chapter, and in his Abſence the Arch- 
deacon. | 

2. There is another Dean without a Chapter, and not ſubject 
to the Biſhop's Viſitation, but hath a peculiar Court, in which 
he hath Eccleſiaſtical Juriſdiction; and ſuch is the Dean of Battel 
in Suſſex, who is preſentable by the Lord Montague, and comes 
in by Inſtitution of the Biſhop of Chichefter, and by Induction, as 
other Incumbents. 

3. There is another Dean who is not Preſentable but Dona- 
tive; he hath alſo a peculiar Court, and Juriſdiction within his 
Limits; this Dean is conſtituted by Commiſſion from the Arch- 
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biſhop of Canterbury ; and ſuch is the Dean of the Arches, the Deaw 
of Bocking, Ec. 

4. And there was another call'd Decanus Chriſtianitatis, or a 
Rural Dean, who had no Judicial Power, but was only a Sub- 
ſtitute to the Biſhop in granting Adminiſtrations and Probates of 
Wills; but his Office is now devoly'd on the Archdeacon and 
on the Chancellor, who — execute their Authority 
throughout the whole Dioceſe. | 

But becauſe Her Majeſty Q. Arne, by Her Letter to the Pre- 
ſident of the Convocation, dated 29 January 1710, ſignified 
that She had tranſmitted to him the Heads of ſuch Matters 
which She thought proper for their Conſideration ; and one was 
for the eſtabliſhing Rural Deans where they are not, and ren- 
dring them more uſeful where they are: I ſhall therefore give 
a ſhort Account of them as they were in former Ages. 

When the Number of Chriftians increas'd, and they were 
formed into Bodies reſiding in particular Diftricts or Pariſhes, 
the Number of the Clergy likewiſe increas'd in order to ſupply 
the ſeveral Cures in ſuch Places; it therefore was neceſſary 
that the Biſhops ſhould depute more Officers, beſides their Arch- 
deacons, to viſit thoſe Presbyters, and People who liv'd remote 
| from Cathedrals, that they might reform ſuch Things which 

; they ſhould find amiſs. 

For this Reaſon they appointed ſome grave and learned Di- 

vines, who were placed in the great and moſt frequented Vil- 

lages, to viſit a certain Number of Pariſhes, which were uſually 

Ten ; and the Reſidence and Care of theſe Men being alroge- 

ther. in the Country, they were from thence call'd Rural Deans, 

and by the Canonifts, e 

They were introduc'd at firſt into the Church upon the abo- 

liſning the Chorepiſcopi, and were nominated and appointed by 

the Biſhops; but by a Decree of Innocent III. not without the 
Concurrence of the Archdeacon ; neither could they be remoy'd 

without his Conſent ; and yer, after they were veſted with the 

Office, they deriv'd what Power they had from the Biſhop, 

and could do nothing without his particular Order or Commiſ- 

| fion, which was uſually to cite Offenders ro the Spiritzeal Courts, 


- 2 + oe 


to cenſure infamous Perſons, and to puniſh them either b 
Penance or Excommunication, and ſometimes to collect the 
Taxes impoſed on the Clergy in Convocation. 

But now there are very few in England, and they are almoſt 
uſeleſs where they are, being choſen by the Clergy at their Vi- 
ſitations, not to inſpe& their Lives, but ro feaſt them: "Tis 
rrue, in ſome Places, they have a Licenſe from the Biſhop, and 
are enjoin'd by Oath to inform againſt their Brethren, if there 
ſhould be Occaſion. 

Tho” if there was one in every Deanery appointed to viir 
that Diſtri, and to admoniſh Offenders, and cenſure them if 


they did not amend ; and, if that would not do, then to 3 
1 their 


1 
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their Superiors, that they might be puniſh'd according to the 
Eccleſiaſtical Laws, the Church might by ſuch Diſcipline re- 
ceive a great Benefit. 

In the next Place, I ſhall obſerve who may be made a Dean, 
and who not, and in what Manner he is made. 

Before the Act of Uniformity, Laymen were made Deans, as 
the Dean of Durham ; but it was not common, and it was for this 
Reaſon ſome Men were of Opinion, that a Deanery was not a 
Spiritual Promotion ; but now no Man is capable of that Dignity 
bur a Clergyman. | 

For a Dignity it is, becauſe he hath a Juriſdition, and a 
Writ brought againſt him as Dean is good without his proper 
Name; and we have my Lord Coke's Word for it, (b) that a 
Deanery is a Benefice with Cure of Souls, and that it had been 
comprehended under that Name in the Statute 21 H. 8. cap. 13. 
if it had not been for a ſpecial Proviſo in that AG, by which 
tis declar'd that it ſhall not. 

"Tis probable this Proviſo was inſerted, becauſe at Common 
Law, if a Man had a Beneſice, his Acceptance of a Deanery 
had made his Benefice void; but I am certain that the Authori- 
ties cited by my Lord Coke in the Margent of his third Inſtitute, 
(c) do not warrant it. | 

For in the Year Book 9 Ed. 3. 22. there was a Ouare impedit 
brought by the King againſt the Bjſbop of Norwich for diſturbing 
him to preſent to the Deanery of Norwich, and declares that ic 
= a Benefice with Cure of Souls ; but that doth not prove it to 

o. 

Anno 10 Ed. 3. 1. There is the like Declaration, but no Judg- 
ment in either, 

Anno 29 Ed. 3. 44. And in the Regiſter 53, there is not a 
Word to this Purpoſe, | 

Then as to the Patronage of a Deanery, (d) if tis of Canter- 
bury or York, it formerly belong'd of common Right to the Arch- 
biſhops ro Preſent upon an Avoidance, but by Compoſition the 
Dean may be clective by the Chapter, 

The ancient Deans were elected in the fame manner as Bi- 
ſhops, viz. by a Conge de eflire granted to the Chapter to chuſe, 
Ec. and thus the Deans of York and St. Paul's are elected; but 
ſuch Deaneries, which were tranſlated from Priories and Convents, 
and were made Donative after the Statute of Diſſolution, c. 
are now in the Gift of the King, and the Deans are inſtall'd by 
Letters Patent without Election or Confirmation; and ſuch are 
the Deans of Canterbury, Carliſle, Durbam, Ely, Norwich, Roche- 
fer, Wincheſter, and Worceſter, &c. 

Our Lindwood, and ſome other Canoniſts, give Precedence to 
the Archdeacon throughout the whole Dioceſe, except within 


8 
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the Verge of the Cathedral, and there he iz to give Place to 
the Dean; and I think fo he ought in all other Places, becauſe 
the Reaſon of the Canonifts in this Caſe is grounded on a Miſtake, 
for they fay a Dean hath no Authoricy but within the Pre- 
eincts of the Carh+*dral, which is not true; for if he is next in 
Degree to the Biſhop, and the Head of the Chapter, as certainly 
he is, his Authority muſt neceſſarily extend throughout the 
whole Dioceſe; and is plain it doth, becauſe the Law hath 
veſted him and his Chapter with Spiritual Juriſdiction of the 
whole ſede vacante of the Biſhop. 

And as he was next in Degree to the Biſhop, fo, in ancient 
Times, he and nis Chapter were the Council to him, not only 
in diſpoſing of the Revenues of the Church, but in Matters of 
Juriſdiction ; which, by degrees, devoly'd on the Biſhop alone, 
thro' the Negligence of the Dean and Chapter, who would not 
be at the Trouble to attend in ſuch Caſes, bur they ſtill conti- 
nued heir old ard undoubred Authority in all Things relating 
to the Endowments of the Church. 

Chavter.) The Chapter cuuſi'ts of Prebends or Canons, 
which are ſome of the chief Men of che Church, and therefore 
are call'd Capita fccleſie; tneſe, with the Dean, are the Bi- 
Boy's Council, with whom he may conſult in Eccleſiaſtical Af. 

airs. 

They are a Spiritual Corporation aggregate, which they 
cannot ſurrender without the Leave of the Biſhop, becauſe he 
hath an Intereſt in them; they may ſuc and be ſued, and if 
they commence an Action, the Defendant may challenge any 
1 who is of Kindred to a Prebendary, one of their own 
They, with the Deun, are to conſent to every Grant made 
by the Biſhop in order ro bind h. Succeſſors, for the Law did 
not judge it reaſonable to place nat Authority in the Biſhop 
alone. : ; 

They are Guardians of the Sp iritualities during the Vacaricy 
of an Archbiſhoprick, and they have Fower as ſuch, by Virtus 
of the Statute 25 H. 8. cap. 21. to grant Diſpenſatians. 

But Anno 24 Car. 2. a Queſtion did ariſe between the Arche 
biſbop of Tork, and the Dear and Chatter of Durham, who ſhould 
be Guardian of the Spiritualities ſede vacante there; the Arch 
bifſbop claim'd it by Preſeription, aud gave Evidence at à Trial 


at Bar, that anciently his Predecefſors had exerciſed JurifdiQtian 


there du ing the Vacancy; bur my Lord Hale was of Opinion, 
that de jure Communi the f Dean and Chatter are Guardians of the 
Spiritualities, Sc. as to Marrers of Juriſuf gion, and it being 
proy'd that the Uſage had been ſuch ever fince H. $8. the Jury 
gave a Verdict for the Dean and Cha, ter. 


———— 
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As a Corporation they have Power to make Leaſes, but they 
mutt take care to name themſelves right in ſuch Leaſes, for 
otherwiſe they will be void; as for Inſtance, if they are incor- 
2 by the Name of the (e) Dean and Chapter of the Col- 

ege of St. Mary of Eaton, and they make « Leaſe by the Name 
of the Dean and Chapter of the College of Eaton, this is void. 

One Biſhop may have two Chapters, as the Biſhop of Water- 
ford in Ireland, who had the Biſhoprick and Chapter of Liſmore uni- 
ted to that of Waterford in the Reign of H. 3. Now tho' tis 
regularly true, that in ſuch caſe both Chapters ſhould confirm 
the Biſhop's Leaſes, (f) yet becauſe fince the Union they had 
ſeverally confirm'd Leaſes, ſuch Uſage makes the Confirmation 
by one of the Chapters Good. 

So where a Parſonage in the Dioceſe of Wincheſter (g) was 
annex'd to a Prebend of Salishury, and the P y made a 
Leaſe of it for 99 Years, which was confirm'd by the Biſhop, 
Dean and Chapter of Salisbury, this was held good without the 
the Confirmation of the Dean and Chapter of Winton. 

The like Caſe happen'd between * Fay and Rider, Anno 14 
Car. 2. viz, a Prebendary of Salisbury made a Leaſe of a ReQory 
in the Dioceſe of Exceſter, which was confirm'd by the Biſhop of 
Salizbury, and the Dean and Chapter there, but not by the Biſhop 
of Fxon ; and this Leaſe was held good, becauſe the Rectory was 
made Parcel of the Prebendary of the Church of Salisbury, by the 
Grant of H. z. and the Biſhop of Exon then being; and tho” the 
Rector muſt be inducted by the Biſhop of Exon, yet he hath his 


InRirution from the Biſhop of Salisbury, and takes the Oath of 
Canonical Obedience to him. | 


Defamation. 


HIS is when a Man ſpeaks reproachfully of another, with 

an Intent to take away his Reputation, and *ris an Of- 
fence of which the Spiritual Court hath Juriſdiction to puniſh 
the Delinquent in order to reform his Manners. 

By the Civil Law the Proſecution, in ſuch Caſe, was left to 
the Choice of the Perſon defam'd, who might bring an Action 
againſt rhe Offender pro privato intereſſe, and ſo take ſome Sa- 
tis faction for the Injury done by way of Pecuniary Puniſhmenr. 

But that Law requires, that the Suit ſhould be commenc'd 
within a Year after the Words ſpoken, unleſs beyond Sca , and 
if ſo, then within a Year after his Return. 

If the Proſecution is not at Common Law, but in the Spiri- 
tual Court, then the Libel is brought ad vindictam publicam ©? 
pro ſaluis anima, and not for any Recompence by Damages, for 


K & _ 13. (7) 12 Rep. 71. (2) Cra Eliz. 587. 
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it is to bring the Offender to Diſgrace by open Penance ; but 
even in that Caſe tis often commuted for Money, and ſo the 
injur'd Party hath no manner of Recompence, only he hath 
his Coſts pro expenſis litis. 

It would be an endleſs Work to run thro” all the Caſes, which 
are diſpers'd in our Books, relating to this Matter, therefore I 
ſhall only ſay, that, where defamatory Words are puniſhable 
in the Spiritual Court, they muſt have theſe Inciden's: 

The Subject-Matter (5) concerning which the Words were 
ſpoken muſt be ſuch which is properly dererminable in that 
Court, as to call a Man Adulterer, Whoremonger, Heretick, 
Schiſmatick, Sc. | | 

Therefore ir muſt be merely Spiritual and not mix'd with 
any thing that is of Temporal Cognizance, for then the Courts 
of Common Law will prohibit the Eccleſiaſtical Judges. 

After a Sentence in the Spiritual Court (z) in a Cauſe of 
Defamation, and Coſts taxed, the Party brought an Appeal 
and then obtained a Pardon; and upon a Motion for a Pro- 
hibition it was held, that the Pardon was good either before 
or after the Libel brought, becauſe the Suit was only pro refor- 
matione morum, and ſo it is where *tis pros ſalute anime, but the 
Cofts are not pardoned, neither hath ſuch a Pardon any Force 
where the Party hath an Intereſt in the Suit. 


Delegates. 


HE ſame Statute which prohibits Appeals to Rome, doth 
provide, that if Juſtice ſhould not be done in the Areh- 
biſhop's Court, it ſhall be lawful for the Party to Appeal to 
the King in Chancery; (which before this Statute was uſually made 
to the Pope) and thereupon the Lord Chancellor iſſues a Com- 
miſſion under the Great Seal, directed to an equal Number of 
Civilians and Lawyers, who are to determine all Eccleſiaſtical 
Cauſes upon ſuch Appeals; and becauſe theſe Commiſſioners 
are appointed or delegated by the King's Wrir, therefore they 
are called a Court of Delegates. 

But ſuch Appeals muſt be from a Sentence given in the Eccle- 
ſiaſtical Court by the Archbiſhop, or his Official, either, 

1. In the Court of the Archbiſhop ; 

2. Or in a Pecuhar: ' 

3. Or from a Sentence in the Court of Admiralty. 

In all theſe Caſes the Lord Chancellor may grant a Com- 
miſſion of Courſe ; bur if the Sentence is by Virtue of a general 
Commiſhon from the King, then there lies no Appeal to Him 
in («) Chancery, but it mult be to Him generally, as ſupreme 
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Head of the Chur h, and this muſt be under his Sign Manual, 
before the Lord Chancellor can iſſue out a Commiſſion of Dele- 
ates. 
1 And ſuch a Commiſſon is not * abated by the Death of the 
Appellant, for tis to proceed in the Cauſe ana cum ſuis inciden- 
tibus vel annexis qualitercungue, &c. ſummarie & juxta juris exi- 
28 So that the Excleſiaſtical Law is appointed to be their 
uit, 


Deprivation. 


of 2 HIS is where a Man is made incapable of holding a Be- 
nefice, by ſome Judicial Sentence in the Spiritual Court 
which muſt be pronounced by the Biſhop himielf, and this is 
expreſly required by the (x) Canon. Deprivation may alſa be 
by a particular Clauſe in ſome AC of Parliament; but in the 
laſt Caſe tis provided by the Statute 13 Eliz, cap. 12. that no 
Title to Preſent by Lapſe ſhall accrew upon any Deprivation 
 ipſo facto, but after Six Months Notice given by the Ordinary 
to the Patron. 

The Canon Law allows many Cauſes of Deprivation; but 
thoſe which are allowed by our Law may be reduced to theſc 
Particulars, | 

F 1. Incapacity. 
2. Contempt. 
3 Crime. 


Under one of theſe Particulars all the following Cauſes of 
Deprivation are comprehended. 

Adultery. See Incantinen y. A Parſon was deprived for Adul- 
tery, and afrerwards, by a general Pardon, Adultery was par- 
doned ; this reſtored him to his Benefice without any Sentence, 
dcelaring the Deprivation void, 6 Rep. 13. Lat h 22. 

Articles of Religion. Not reading them within Two Months 
after Induction; and in fuch Caſe if there ſhould be a general 

Pardon, that will not reſtore him, for it extends only to Of- 
fences, for which an Indictment lies; and this Neale is not 
puniſhable in ſuch a Nature, but with the Loſs of his Living. 

Nor Subſcribing them upon taking a ſecond Living makes 
the Firſt void, without a Declaratory Sentence. 

Wilfully maintaining any Doctrine againſt them; but Notice 
is neceſſary to be given to the Patron, otherwiſe the (/] Bi- 
ſhop cannot collate by Lapſe. | 

Atheiſm. 


* 


* 2 Lev. 6. 1 Vent. 134. (x) Can. 122. () 13 Eliz. cap. 
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Canons. Non-conformity to them. 

Common Prayer. Refuſing to uſe it is (z) Deprivation ipſo 
facto; Preaching in Derogation of it; not Reading it within 
Two Months after Induction, 19 Car. 2. cap. 4. 

Dilapidation. "Tis the Opinion of (a) my Lord Coke, that 
Dilapidation is a good Cauſe of Deprivation, bur the Autho- 
rities which he hath cited in the Margent of his Book do not 
prom it; and 'tis probable that his Opinion might induce the 

iſhop of —_ to tell us that thoſe Authorities did got only 
ſhew what the Eceleſiaſtical Law then was, but that Dilapida- 
tions were allowed by the Common Law to be a ſufficient Cauſe 
of Deprivation. 

Now, the Caſes cited by my Lord Coke, are theſe, viz. 2 H. 

3. bur that was only the Opinion of Serjeant Tyrrwhit; for the 
Chief Juſtice Thirning being of Opinion, that if «a Biſhop or 
Archdeacon committed Waſte in cutting the Wood, which they 
had in Right of the Church, they were not puniſhable at Com- 
mon Law; and if fo, he 2 * of thoſe at the Bar, how 
they ſhould be puniſhed ? And I find Serj. Tyrrwhit anſwered, 
that they ſhould be deprived. 

In 9 Edu. 4. 34. Juſtice Moile held, That if the Son gave 
an Abbor 10 J. to pray for the Soul of his Father, and he hould 
ſpend the Money, yet he ſhould not be deprived, becauſe it 
was a Gift which he received in jure proprio; but if he had 
aliened any of the Abbey Lands, he might be deprived for 
thoſe he had in jure Domns. | 

in 29 Edw. 3. fol. 16. There is not a Word to the Purpoſe ; 
— in More 917. which is cited by the Biſhop of Worceſter 
ol, 61. | 

Drunkenneſs. After Admonition, by the (5) 78th Canon, a 
Clergyman is not to go into any Tavern or Alehouſe but for 
his honeſt Neceſſities. I find but one Inſtance in our Books 
of a Clergyman deprived for Drunkenneſs, and that was 
Anno 8 Fac. it was Parker's Caſe, and he could never get a 


Prohibition. e 
Ex ommunicated. For 40 Days. 
Forgery. 
Hereſy. 
Illiterature. Hob. 149. But there muſt be a declaratory Sen- 


tence. 
Incontinency. In this (c) Caſe likewiſe there muſt be a decla- 


ratory Sentence. 
Irreligion. 


— — 


(z) 1 Eliz. cap. 2. 5 Rep. Cawarie s Caſe. | (a) 3 Inft. 204. 
(b) 1 Brownl. 70. 2 Browal. 37. (c) Hob. 293. Cro. Eliz. 
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Layman. There muſt be a Sentence of Depri vat ion, and 
Notice to the (4) Patron by the Ordinary. 

Mala in ſe. Guilty thereof, Dyer 293. 

Married Pmeſts, This was a Cauſe of Deprivation before the 
Reformation, and therefore one was deprived in the Reign of 
Queen Mary, bur reſtored 1 Eliz, by Virtue whereof he was 
Incuinbent withouc any new Preſentation ; but in thoſe Days a 
Prieſt might keep as many Concubines as he would. 

Manyſlauphter. Convitted thereof in the () Temporal Courts, 
for the Ecciefiaftical Court hath no Juriſdiction in Capital 
Cales, and therefore the Sentence of Depriyation is grounded 


upon the Conviction in the Courts at Law. 
Murder. 


Nonage. Under 23 the Patron muſt have Notice, March 
119. 

Ordinary. Diſobedience to him, 2 Cro. 37. 

Perjury. Convicted thereof. | | 

Plurality. Tis void ipſo facto by the Statute 21 H. 8. (f) and 
therefore no need of a declaratory Sentence; but the Patron 
is to take No:ice of ſuch Avynidance. 

Sacraments. Not adminiftring in the Form preſcribed, 

Scandal. 

Schiſm. 

Sur;lice. Not wearing it. 

Simeny. This was a Cauſe of Deprivation before the Statute 

31 El. cap. 6. 

Terths. Demanded at the Churches or Houſes of Clergy- 
men by the (g) Collector, and not paid then or within 40 
Days after, and the Biſhop certifying this Default in the Ex- 
chequer. 

I hath been a Queſtion whether the Biſhop's Certificate is 
Peremptory in this (5) Caſe, and adjudged that *tis not, but | 
that it may be traverſed, becauſe he certiſies as an Officer, and | 
not as a judge. 

Then there are ſome Niceties in the Demand, and the Cer- 
tificate, viz, That it muſt be made by a proper Officer, having 
Authoruy from the Biſhop, and not by an Apparator ; neither 
can ſuch Officer appoint them to be paid to a Deputy, or at 
any other Place but the Houſe of the Clergyman, and they 
muſt be demanded in the Name of the Biſhop, and he muſt not , 
certify the Non-payment only, but the Place of Demand ; and | 


all this muſt be after the 40 Days are expired, for if he certify 
before that Time tis void, Savile 1, 26. 


(4) Dyer 293. 1 And. 16. 5 Rep. 102. (e) 2 Cro. 430. Hob. 


121, 288, Keil. 181. (F) Cro. Car. 357. (g) 26 Hen. 8. ca 
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But in moſt of theſe Caſes, if the Party Appeal to a Superior 
Court, the Sentence by that Means is ſuſpended ; and if tis re- 
verſed upon hearing the Appeal, the Clerk continues Incum- 
bent without any new Inſtitution. 

Yet if the Deprivation is for a Thing meerly of Eccleſiaſtical 
Cognizance, in ſuch Caſe no Appeal lies; and the Party hath 
no Remedy but by a Commiſſion of Review, which is granted 
by the King of meer Grace, Moor 781. 

In the next Place there is a Difference to be obſerved where 
a Benefice is only voidable, but not actually void before a de- 
claratory Sentence of Deprivation, and where tis made void 
ipſo facto by ſome Statute; for in the firſt Caſe the Party muſt 
be cited to appear; there muſt be a Libel againſt him, and a 
Time aſſigned both for the Proof and Anſwer to it, and Libert 
for Adyocates to Plead and except againſt the Proof, and af- 
ter all a ſolemn Sentence upon hearing the Allegations on each 
Side, which by Virtue of the (i) Canon muſt be pronounced by 
the Biſhop himſelf, with the Aſſiſtance of his Chancellor or 
Dean, and ſome of the Prebendaries, or of the Archdeacon 
and Two other grave Miniſters. 

But none of theſe Formalities are required where the Living 
is made ;pſo facto void; tis true, in that (&) Caſe the Ordina- 
ry muſt give the Patran perſonal Notice of ſuch Deprivation, 
before he can have a Title to Preſent by Lapſe, becauſe tis 
Penal both to the Incumbent and Patron, and tis not ſufficient 
to give Notice in the Church, or to fix it on the Doors thereof, 
but it ought to be vere proprie & perſonaliter EP non fide ; and if 
there ſhould be any Difficulty in finding our the Perſon who 
hath the next Preſentation (as it may happen) or the Patron 
who hath the Inheritance of the Adyowſon, the Biſhop in ſuch 
Caſe may award a jus Paironatus, and ſo give him Notice who 
is found by Verdict ro have the Right, if he can be found in 
that County where the (J) Church is; if not, then publick No- 
tice is to be fixed on the Church Door; but this doth not bind 
the Right of the (m) true Patron, if he that is found by the 
Verdict on the Fus Patronatus ſhould not be the Parſon. 

It hath been a Queſtion, whether the Archbiſhop hath Power 
to deprive a Biſhop for any juſt Cauſe, or whether it ought to 
be done in Convocation. | 

Thoſe, who deny the Archbiſhop's Power in this Caſe, do af- 
firm that he hath no ſuch Authority, either by the Canon, or 
the Statute Law. 

That the Canons are expreſſy againſt it; for thoſe direct that 
a Biſhop ſhall be deprived in a Synod of the Province, or if 


K 
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that cannot be aſſembled, then by the Archbiſhop and 12 Br 
ſhops ar leaſt, not as Aſſiſtants, but as Judges. 

Some Inſtances may be given of this Method of Proceeding, 
as early as the Td Century, in the Caſe of Fortunatus, whom 
ſome Schiſmaticks of Carthage had ſet up for Biſhop of that 
Place, in Oppoſition to St. Cyprian, who did not think fit to de- 
poſe him by his fingle Authority, but had it done in a full 
Council of the African Biſhops. 

So likewiſe Baſilides and Mavtialis were depoſed in that Age 
by another Council of Spaniſh Riſlo.s; and many more ſuch In- 
ſtances may be found in the Fathers, and all this was in Con- 
formiry io the ancient Canons of the Church. 

I ſhall not enquire whether theſe Canoe were ever received 
in England, but the Practice hath ' it them; for Bi- 
ſhop Bonner was deprived of his Biſhoprick be Commyſſoners ap- 
pet ed by the King: 

I know tis ſaid that ſuch Commiſſions were iſſued art that 
Time from the Crown, by Virtue of « Supremacy lolred in our 
Kings, beczue a Biſhop could no. be deprived in a Synod fo 
ſoon after the Refor mation; for the Popiſh Eiſhops 81d Clergy 
were then too num 10us ir tone +fſemblics for the Proceſtants, 
and therefore the- wow doo by tuch Commiſſions. 

But it was not ion aganift Renners Deprivation, that 
it was Uncanonic.i, » being dune by we King's Authority, 
bur becauſe ſome ot Commiſſioners were Laymen; and what 
if they were ? The Senter ge ſhall not be therefore void, for 
'tis not wholly an Eceleſiaſtieal Cenſure, ſo that none but 
Church-men muſt be concerned in ir, for 'tis of a mixt Nature 
that a Lay man may alſo join in ſuch a Cenſure. 

Beſides, fince a Biſhop is veſted with that Dignity by a 
Co:riſion from the King, is reaſonable that he ſhould be de- 
prived (where there is juſt Cawſe) by the ſame Authority, for 
though the Pope did formerly aſſume a Juriſdifition ro deprive 
Biſhops, it was by Uſurpation ; and what Power he had before 
the Reformation, the Kings of England have enjoyed, ſince 
they have been reſtored to their ancient Right; 


W:nton, 


Gardner, 2 ( 

And therefore not _ , 72 _— d _ efter, 
ly Bonner, but A Y arr Gras Cheſter, 
MF , Tunſtall, ſhopricks of Durbam, 

V- e, Exon, 


By Comm iſſioners appointed by the King: Tis true, all thoſe 
Sentences of Deprivation were afterwards repenled by Queen 
Mary, but it was not for being done by the legal Authority; 
for thar Queen made uſe oi the like Power to repeal them. 
The Objections were, that the Commiſſioners proceeded ex 


officio contrary to the King's Ecclefiaftical Laws, that [zterro- 
2 gatorieg 
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gatories were adminiſtred to Witneſſes who were meer Stran- 
gers to the Biſhops, and examined privately, and not on Oath; 
and that the Commiſſioners would not ſuffer them to croſs 
Examine thoſe Witneſſes, nor receive any Appeal, but de- 
prived them pendente appellatione. 

The Deprivation of Biſhops, Sc. is declared lawful by Sta- 
ture 39 Eliz. And it has been adjudg'd, that an * Archbiſhop 
may deprive a Biſhop, for Simony, Sc. for he hath Power 
over his Sutfragans, who may be puniſhed in the Archbiſhop's 
Court for any Offence againſt their Duty: That by the Com- 
mon Law, Archbiſhops are over Biſhops, as Biſhops are over 
the other Clergy ; and by allowing their Power to viſit, all is 
admitted; for he that may Viſit may Deprive, as well as 
Cenſure. 

And theſe are but ſeveral Degrees of Eceleſiaſtical Puniſh- 
ment. 


Dilapidations. 


T 1s not andy. he Intereſt of the Church in general to 

ſerve what belongs to it, for the Benefit of the Sueceſſors; 
but tis a Part of common Juſtice and Honeſty that it ſhould 
be ſo; and therefore the Old Canons, and particularly that of 
Cardinal Othobon, de Domibus Eccleſiarum reficiendis, f and our 
own Provincial Cor ftitutions require the Clergy ſufficiently to 
repair the Houſes belonging to their Benefices, which if they 
negle& or refuſe to do, for the Space of Two Months after 
Monition, then the Biſhop may caule it to be done out of the 
Profits of the Benefice; and by the Injunftions of Edw. 6. 
Anno 1 547. and of Queen Elizabeth 12 Years afterwards, the 
Clergy ure required to ſer apart the Fifth of their Revenue to 
repair their Houſes, and to keep them in Repair. 

The Canon Law having ſo well provided for the Reparation 
of Houſes belonging tn the Church, the next Thing to be con- 
fidered is, what {hull be accounted Dilapidations. 

And as to that, by the ſame Law, not only the Decay of the 
(n) Buildings, bur waſting the Woods, or any Eccleſiaſtical Reve- 
nues, or cutting down Timber, are held to be Dilapidations. 

Bur 'tis not fo at Common Law, for the Church is a Build- 
ing ; yet if 'tis in Decay, this is not any Dilapidation ſo as to 
charge the Incumbent, becauſe by the genera! Cuſtom of Eng- 
Ian, the Body of the Church is to be repaired by the Owners of 
Houſes and Lands, in the Pariſh, unleſs where a contrary Cu- 
ſtom prevails, 


— 


*I Salk. 134, 135. f Fol. 55. 2. (3) 2 Bulſt. 279. 
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that cannot be aſſembled, then by the Archbiſhop and 12 Br 
ſhops at leaſt, not as Aſſiſtants, but as Judges. 

Some Inſtances may be given of this Method of Proceeding, 
as early as the T''ird Century, in the Caſe of Fortunatus, whom 
ſome Schiſmaticks of Carthage had ſer up for Biſhop of that 
Place, in Oppoſition to St. Cyprian, who did not think fit to de- 
poſe him by his fingle Authority, but had it done in a full 
Council of the African Biſhops. 

So likewiſe Baſilides and Mavtialis were depoſed in that Age 
by another Council of Spaniſh Riſbo:s; and many more ſuch In- 
ſtances may be found in the Fathers, and all this was in Con- 
formiry to the ancient Canons of the Church. 

I ſhall not enquire whether theſe Canout were ever received 
in England, but the Practice hat inſt them; for Bi- 
ſhop Bonner was deprived of his Biſhoprick by Commiſſioners ap- 

peinted by the King: 
I know tis ſaid that ſuch Commiſſions were iſſued at that 
Time from the Crown, by Virtue of « Supremacy lo.\red in our 
Kings, beczu'e a Biſhep could no. be deprived in a Synod ſo 
ſoon after the Reformation; for the Popiſh Eiſhops and Clergy 
were then too numerous in thoſe ifſemblics for the Proteſtants, 
and therefore the- vo by tuch Commiſſions. 

But it was not Che ion againit Benner s Deprivation, that 
it was Uncanonic-l, . + being dme by the King's Authority, 
bur becauſe ſome of he Commiſſioners were Laymen ; and what 
if they were ? The Sentence ſhall not be therefore void, for 
'tis not wholly an Ecclefiaftical Cenſure, ſo that none but 
Church-men muſt be concerned in it, for *ris of a mixt Nature 
that a Layman may alſo join in ſuch a Cenſure. 

Beſides, ſince a Biſhop is veſted with that Dignity by a 
Con:miſion from the King, is reaſonable that he ſhould be de- 
prived (where there is juſt Cawſe) by the ſame Authority, for 
though the Pope did formerly afſume a Juriſdiftion to deprive 
Biſhops, it was by Uſurpation ; and what Power he had before 
the Reformation, the Kings of England have enjoyed, fince 
they bave been reſtored to their ancient Right; 


Heath, depriva ) 
eat were depriv 
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By Comm iſſioners appointed by the King: "Tis true, all thoſe 
| Sentences of Deprivation were afterwards repealed by Queen 
Mary, but it was not for being done by the legal Authority; 
for thar Queen made uſe of the like Power to repeal them. 
The Objections were, that the Commiſſioners proceeded ex 
officio contrary to the King's Ecclefiattical Laws, that Interro- 
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gatories were adminiftred to Witneſſes who were meer Stran- 
gers to the Biſhops, and examined 1 and not on Oath; 
and that the Commiſſioners would not ſuffer them to croſs 
Examine thoſe Witneſſes, nor receive any Appeal, but de- 
prived them pendente appellatione. 

The Deprivation of Biſhops, Sc. is declared lawful by Sta- 
tute 39 Eliz. And it has been adjudg'd, that an * Archbiſhop 
may deprive a Biſhop, for Simony, Sc. for he hath Power 
over his Sutfragans, who may be puniſhed in the Archbiſhop's 
Court for any Offence againſt their Duty: That by the Com- 
mon Law, Archbiſhops are over Biſhops, as Biſhops are over 
the other Clergy ; and by allowing their Power to viſit, all is 
2 for he that may Viſit may Deprive, as well as 
Cenſure. | 


And theſe are but ſeveral Degrees of Eecleſiaſtical Puniſh- 
ment. 


Dilapidations. 


T is not only the Intereſt of the Church in general to 

ſerve what 1 to it, for the Benefit of the Sueceſſors; 
bur tis a Part of common Juſtice and Honeſty that it ſhould 
be ſo; and therefore the Old Canons, and particularly that of 
Cardinal Othobon, de Domibus Eccleſiarum reficiendis, I and our 
own Provincial Conſtitutions require the Clergy ſuthcicntly to 
repair the Houſes belonging to their Benefices, which if they 
negle& or refuſe ro do, for the Space of Two Months after 
Monition, then the Biſhop may cauſe it to be done our of the 
Profits of the Benefice; and by the Injunctions of Ed. 6. 
Anno 1 547. and of Queen Elizabeth 12 Years afterwards, the 
Clergy are required to ſet apart the Fifth of their Revenue to 
repair their Houſes, and to keep them in Repair. 

The Canon Law having ſo well provided for the Reparation 
of Houſes belonging to the Church, the next Thing to be con- 
fidered is, what ſhall be accounted Dilapidations. 

And as to thar, by the ſame Law, nor only the Decay of the 
(n) Buildings, bur waſting the Woods, or any Eccleſiaſtical Reve- 
nues, or cutting down Timber, are held to be Dilapidations. 

Bur *tis not ſo at Common Law, for the Church is a Build- 
ing ; yet if 'tis in Decay, this is not any Dilapidation ſo as to 
charge the Incumbent, becauſe by the general Cuſtom of Eng- 
land, the Body of the Church is to be repaired by the Owners of 
Houſes and Lands, in the Pariſh, unleſs where a contrary Cu- 
ſtom prevails. 


—_— 
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Now the Waſte for which a Parſon is to be prohibited ſhould 
be fuch which goes to the Deſtruction of the Eftate, or Re- 
venues which belong to the Church; ſo that if a (o) Clergy- 
man ſhould dig a Mine in his Glebe, this hath been held to be 
no Waſte. 

As to Trees, Woods, Sc. belonging to the Church, Care is 
to be taken to preſerve them; for if they are felled for any o- 
ther () Uſe but for neceſſary Repairs, or for Fuel to be ſpent 
in the Manſon Houſe, the Court will grant a Prohibition. 

So if a Vicar cur down Trees in the Churchyard, a Prohi- 
bition lies to ſtay Waſte, and the (4) Churchwardens may hin- 
der him fiom carrying them away; this is accounted a Dilapi- 
dation, and by the Opinion of my Lord Cote, tis a ſufficient 
Cauſe of Deprivation. 

By the Canon Law alſo, Dilepidations are made a Debt which 
is to be ſatisfied out of the Profi:s of the Church; but if the 
Incumbent ſhould employ thoſe Profits for his private Benefit, 
then "tis to be ſatisfied out of his Perſonal Eſtate. 

But the Common Law prefers Payment of Debts due upon 
Contract, c. before this Debt for Dilapidations ; tho not the 
Payment of Legacies, 

The Proſecution for this Ofence may be cither againſt the 
Incumbent himſelf, or againſt his Executor or Adminiſtrator , 
and it was brought by Biſhop Bancroſt againſt the Son and Heir 
of his Predeceſſor, Biſhop Aylmer ; againſt whom he obtained 
a Sentence in the Arches for 4210 l. for Dilapidations in the 
Palace and Cathedral of his Biſhoprick ; and becauſe the Son 
had not a Perſonal Eſtate from his Father ſufficient to ſatisfy 
the Damages, the Lord Treaſurer Burleigh was defired to ex- 
hibit a Bill in Parliament for the Sale of ſo much of Biſhop 
Aylmer's Eſtate as might diſcharge the ſame. 

"Tis true, ſuch a Bill is very equitable, eſpecially when the 
Lands, which deſcend to the Son, were purchaled with that Mo- 
ney, which ſhould have been laid out in repairing the Church; 
and therefore the Heir compounded with Biſhop Bancroft, for 
a good Sum of Money to prevent the making a Law to 
him to pay the Whole. | 

The Proſecution likewiſe againſt the Incumbent is proper in 
the Spiritual Court, and the Remedy is eaſy, for the Biſhops 
may _ the Profits of the Benefice to Repair the Build- 
ings, Co 

If tis brought againſt the Executor, it may be allo in the 
Spiritual Court; but the Succeſſor may have a Special Action 
on the Caſe, upon the common Cuftom of England. 


(9) Sid. 152. (o) 2 Bulſt. 279. (7) 3 Bulft. 158. 1 Roll. 
Rep. 333. 
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Quod omnes (r) Præbendarii, Nectores, & Vicarii Regni Anglie, 
pro tempore Exiſtentes, omnes & ſingulas domus E adifi ia Pra- 
bendarum, Rect oriarum & Vicariarum ſuarum reparare & ſuſten- 
tare, og ea reparata & ſuſtentata ſucceſſoribus ſuis dimittere tenean- 
tur, c. ä 

Upon this Cuſtom ſeveral (s) Actions have been brought, and 
Damages recovered, which muſt be laid out within * Two 
Years afterwards upon the Reparations, or the Party forfeits 
double the Value to the King of ſo much as ſhall be received, 
and not ſo employ'd. 

But it hath lately been queſtion'd whether ſuch Actions will 
lay; it was Paſ. 2 Will. 3. in C. B. between Fones and Hi, the 
Chief Juſtice Pollexfen being of Opinion, that the Suit for Dila- 
pidations muſt be only in the Spiritual Court; and therefore 
cauſed the Rolls of thoſe Caſes mentioned by Sir Simon Degg, to 
be ſearched, but found no Judgments entered; ſo thoſe Caſes 
could be of no Authority to prove that the Action might be 
brought in the Temporal Courts, But Mich. 3 Fac. 2. in C. B. 
Rot. 332. intey Day and Hollington, there was a Judgment en- 
tered for the Plaintiff upon the Defendant's Demurrer to a De- 
claration for Dilapidations ; and in Fones's Caſe, he, having a 
Verdict, had afterwards a judgment, but there were only two 
Judges in Court. The like Action was brought about 3 Years 
afterwards in B. R. and the Defendant pleaded a Tender of 
10 l. which he alledged to be ſufficient, and ſo it was found at 
a Trial; but not thinking it enough, the Plaintiff began ano- 
ther Suit in the Eccleſiaſtical Court for the ſame Thing, to 
which the Defendant pleaded in Bar the Judgment obtained in 
B. R. and held good. 

Now leſt ſuch a Recovery ſhould be made ineffetual by 
any ſecret Conveyance of the Perſonal Eftate of the (t) In- 
cumbent, the Law hath provided, thatif any Clergyman makes 
ſuch a Gift of his Goods to defraud his Succeſſor, he ſhall have 
the ſame Remedy in the Spiritual Court againſt the Perſon to 
whom ſuch Conveyance was made, as he might have againſt 
the Executors of the deceaſed Parſon. 

"Tis to be obſerved, that the Perſon, to whom ſuch Gift or 
Alienation ſhall be made, ſhall make no farther Recompence 
than for the Dilapidations or Decays which have happened by 
the Fault or Default of the Incumbent : Therefore, when a Parſon 
is inducted, and finds the Buildings in Decay, and that his 
Predeceſſor did not leave a ſufficient Perſonal Eſtate to repair 
them; he may have the Defe&; ſurveyed by Workmen, and 
atteſted under their Hands in the Preſence of Two or more 


(r) Hern 136. (s) Pars. Counc. 80. * 14 Eliz. cap. Lt. 
() 13 Eliz. cap. 13. 
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eredible Witneſſes, which may be a Means to ſecure him from 
that Charge which might enſue, for the Fault or Negle# of his 
Predeceſſor. 


Diſpenſation. See Plurality, Commendam. 


HIS is a Term uſed among the Canoniſts, and it ſigni- 
fies a particular Privilege granted to a Perſon either to 
3 do that which by the Canon Law he was prohibited to 

Oe. | 

The firſt Diſpenſations were only Relaxations of that Pe- 
nance, which Perſons were to undergo who had tranſgreſſed 
againſt the ancient Canons of the Church, but not a total Re- 
leaſe of the Force of thoſe Canons, ſo that they ſhould be no 
longer binding upon the Conſciences of Men. 

But afterwards the Canoniſts made it to be a Licenſe for a 
Man to do that which he could not lawfully do without it, with 
a Non obſtante to the Canon it ſelf ; and the Biſhops did uſually 
diſpenſe with thoſe Canons which concerned Diſcipline, upon 
Pretence that the Intereſt of the Church might be advanced by 
it, and by this Means the Severity of the Primitiye Dilcipline 
was laid afide. 

This made the Biſhops of Rome, who were generally ambi- 
tious of Reputation, to ſtand up for the Ancient Canons; and 
they proſecured the Matter with ſo much Zeal, that they were 
eſteemed to be the Guardians of rhoſe Canons, till at laſt they 
aſſumed a Power over them, and then this Doctrine was ſtarted, 
that the Authority of diſpenſing with them was a peculiar Pre- 
rogative veſted in the Biſhop of Rome, and that no Inferior Bi- 
ſhop had any Manner of Power to diſpenſe. 

For the Canonifts ſay, that Pata in omribus pure peſitivis, & in 
quibuſiam ad us Divirum pertinent bus, diſſenſare poteſt, quia dici- 
tur omnia Fura habere in ſcrinio Pectoris ſui, quantum ad Interpreta- 
tionem & Difpenſationem. | 

Afterwards, by the Permiſhon of this State, and by open 
and ſolemn Deciſions in our Courts of Juſtice, made in Favour 
of the Pope's Diſpenſing Power, the Ecclchaſtical Laws here 
were almoſt made uſeleſs; and this was the Occaſion why the 
Parliament, Anno 21 H. 8. cap. 13. thought fit to reftrain and 
limit that Power, and they began in Caſes of Pluralities; for 
by the Canons of the Church no Man was to rake more than 
One Benefice with Cure of Souls, becauſe the ſame Perſon could 
not refide in Two Places at the ſame Time. 

But the Pope, to encreaſe his Revenue, did diſpenſe with 
Men to take Pluralitics withour Number or Value; and there- 
fore by that Statute the Acceprance of a ſecond Benefice with 
Cure of Souls, where the firſt was of the yearly Value of 8 }. 
was made void; and that any Diipenſation to the 2 

ou 


ſhould not only be void, but the Party procuring the ſame 
ſhoul4 forfeit 200. to be divided between the King and Pro- 
ſecu-or. 

About Four Years afterwards the (a) Parliament taking No- 
tice that the Nation was made Poor by Exactions of the Bi- 
ſhop of Rome, and that he raiſed great Sums of Money by Dif- 
penſations, they prohibited all Perſons to ſuc for them from Rome 
in any Caſes whatſoever ; and they veſted the Archbiſhop of 
Canterbury with a Power to grant the ſame in Things formerly 
uſed to be diſpenſed withal, but not otherwiſe, without the Ap- 
probation of the King and his Council. 

My Lord Hobart (5) tells us, that the Meaning of thoſe 
Words muſt be, that rhe Archbiſhop might Diſpenſe in «ll uch 
Spiritual Matters, which the Pope formerly did, Quaſi de jure, 
bot not in every Thing which he did generally, tor ne granted 
Diſpenſations againſt the Law of God, wiz. to Marry within che 
Prohibited Degrees, and likewiſe againſt the Laws of this 
Kingdom; as Re an Alien, who neither oke or un. ſtaod 
Engliſh, to have a Benefice here with Cure of Souls, though he 
never reſided upon it; and "tis nor ſufficient to ſay, that ſuck 
a Place may be ſupplied by a Curate, becauſe the C hunt mult 
be firſt legally fix'd in the Grantee, before it ſhall go in Depu- 
ration to another. | 

Bur tho the Pope did aſſume this Tronſcendent Aurhoricy, 
ver I find a Power was lodg'd in the Kings of Enlaxd lung 
before H. 8. to grant Diſpenſations in Eceleſiaſtical aus, as 
in Cafes af Appropriations, Commendams, Exemptions, Plu- 
ralities, Ec, | 

To InFance in ſome more particularly, viz. By the Canon 
Law every Spirtual Pertan is viſitable by his Dioceſan ; bur 
William, call d the Conquercr, exempted the Dean of Battel is 
Suſſex from Epiſcopal Viſitation, and ſo it continues at this 
very Day. 

And even at that Time, when the Pope was (as my Lord He- 
bart calls him) Demon Meridianus, and his Authority very great 
in this Kingdom, the Crown kept Foſſeſſion of that juſt } ower 
of Diſpenſing In Spivitualibus, as to retain a Benctice with a 
Biſhoprick, and to hold Two Living+, &c. | 

"Tis true, it was the Opinion of ſome (c) Parliaments in 


that King's Reian, that the Biſhop of Rome had deceived the 


People of England, by perſuading them, that he had an abſo- 
Jute Power to diſpenſe with Human Laws in all Spiritual Ca- 
ſes; that it was an Ulurpation which derogated from the Im- 
perial Crown, becauſe the King had no Superior here, and that 
the People were not bound to obſerve the Laws of any Foreign 
Prince or Prelate, but only the ancient and accuſtomed Laws 


— — 
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(4) 25 H. 8 cap. 21. (b) H o. 147. (e) 28 H. 8. cap. 16. 
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of this Realm; and that therefore it was both juſt and reaſon- 
able that the King and Parliament might diſpenſe with ſuch 
Laws, and accordingly they did diſpenſe with the ſame. 

For, tho' ſome of thoſe, which we call Eccleſiaſtical Laws, 
were at firſt made by a Foreign Prelate, yet, being eſtabliſhed 
here by a long and continual Uſage, they are now become the 
Laws of the Land, and not to be diſpenſed withal by that Pow- 
or by which they were originally made, but by the King him- 

(4 

And as He may diſpenſe with thoſe Laws, ſo He may par- 
don all Suits in the Eccleſiaſtical Courts, which are Pro reforma- 
tione Morum, or Pro ſalute Anime. | 


Diſſenters. 


HESE are Separatiſts from the Church, and the Ser- 
vice thereof; and in this Kingdom they have greatly 
encreas'd fince the Revolution. 

It is a Glory ro any Nation to have but one Religion, as 
well as one God, and one King ; in ſuch Caſe, there can be no 
formidable Factions, nor ſeparate Intereſts, deſtructive to the 
Society in general: Whereas when a Country is divided in its 
Religious Concernments, it muſt of Conſequence be divided in 
its Civil Rights; and hence Treachery, Baſeneſs, and Partia- 
lity are prevalent amongſt the Inhabitants, to the Injury of all 
thoſe who differ from them in Opinion. 

Both before and fince the Reformation, we ſ:em to have had 
but one Religion amongſt us: For tho' in the Times of Papacy, 
Complaints were often made againſt the Incrcachments of Rome; 
and in the Reigns of Edw. 3. and Hen. 5. Wickclif's Hereſy, as 
it was then called, had Footing in England; yet the Roman Ca- 
tholick Religion was only allow'd of here. And fince thoſe Times, 
in the firſt Year of Queen Elizabeth, a * Law was made, thac 
all Perſons ſhould reſort to their Pariſh Churches every Sun- 
day, or forfeic 1s. and by a ſubſequent Statute the Penalty 
was made zl. a Month, on Popiſh Recuſants: Nor do we 
read of any Meeting Houſes, or Conventicles-in thoſe Days. 

"Tis true, in the 35th Year of the Reign of Queen Elizabeth, 
Conventicles are mentioned in our 7 Statures; for it was then 
enacted, That if any Perſons above the Age of 16 Years, 
ſhould be abſent from the Church, wichour lawful Cauſe for a 
Month, or ſhould go to unlawful Conventicles, they were to 
be committed to Priſon till they conform'd ; which if they re- 
fuſed for three Months, being required by the Biſhop of the 


—_—_ 


(d) 5 Rep. 51. 1 Eliz. e. 2. 23 Eliz. c. 1. f 35 Elia. 
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Dioceſe, a Juſtice of Peace, or the Miniſter of the Pariſh, 
they were to abjure the Realm; and refuſing to depart, or re- 
turning without Licenſe, ſhould be guilty of Felony. 

This was a ſeyere Law againſt Recuſants not coming to 
Church: And in the 224 Year of King Charles 2. a * Starmte 
was made for ſuppreſling ſedirious Conventicles ; ordaining, 
that no Perſons hall be preſent at any Convenrticle, where 
there are five or more aſſembled, in any Houſe, c. on Pain 
of forfeiting 5 s. for the firſt Otfence, and 10 s. for the ſecond ; 
alſo Perſons preaching incur 20 J. Fine, and thoſe that ſuffer 
the Meeting to be held are liable to the like Penalty. Juſtices 
of Peace may break and enter ſuch Houſes, and ſerze Perſons 
aſſembled ; who neglecting their Duty ſhall forfeit 100 . 

But Anno 1 Will. Mar. an Act was made for exempting Pro- 
teſtant D:ſſ-nters from the Penalties of the before mention'd 
Laws, for Non conforming to the Church of Exeland; tho' the 
are to be qualified as by that Sratnte, call'd the Toleration Act, is 
requir'd: They muſt rake the Oaths of Allegiance and Supre- 
macy ; and ſubſeribe and repeat the Declaration made 30 Car. 2. 
c. 1. againſt Tranſubſtanriation, Invocation of Saints, and the 
Sacrifice of the Maſs ; which Declaration is as follows, viz. 


« A. B. do ſolemnly and fincerely, in the Preſence of 
« God, profeſs, reftify, and declare, That I do believe that 
« in the Sacrament of the Lord's Supper, there is not any 
« Tranſubſtantiation of the Elements of Bread and Wine into 

the Body and Biood of Chriſt, at or after the Conſecration 
« thereof by any Perſon whatfoeyer: And that che Invocation 

or Adoration of the Virgin Mary, or any other Saint, and the 
Sacrifice of the Maſs, as they are now uſcd in the Church of 
Rome, are Superſtitious and Idolatrous. And I do folemnly, 
in the Preſence of God, profeſs, teſtify, and declare. Trat 
I do make this Declaration, and every Part thercof, in the 
plain and ordinary Senſe cf the Words read unto me, as they 
are commonly underftood by Engliſh Proteſtants, withour any 
Evaſion, Equivocation, or mental Reſervation wharſnever ; 
and without any Diſpenſation already granted me for this 
Purpoſe, by the Pope, or any other Authority or Perſon 
whatſoever, or without any Hope of ſuch Diſpenſation from 
any Perſon or Autherity whatſoever; and without thinking 
that I am or may be acquitted before God or Man, or ab- 
ſolv'd of this Declaration, or any Part thereof: Although 
the Pope, or any other Perſon or Perſons, or Power what- 
« foever, ſhould diſpenſe with or annul the ſame; or declare 
© that it was null or void from the Beginning. 


* 22 Car. 2. c. 1. 1 W. & M. cap. 18. 
This 
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This Declaration any Diſſenter may be required to make, 
and ſubſcribe, by any Juſtice of Peace; and upon Refuſal, may 
be committed to Gaol till the Quarter-Seſſions; and if upon a 
ſecond Tender, at the Seſſions, he doth refuſe, he ſhall be 
taken for a Popiſh Recuſant Convict. Diſſenters are likewiſe 
to declare their Approbation of, and ſubſcribe the 39 Articles 
of Religion, except the 34th, 35th, and 345th, which concern 
the Traditions of the Church, Homilies, and the Conſecration 
of Biſhops and Miniſters ; and except theſe Words of the 2oth 
Article, That the Church hath Power to decrec Nites and Ce- 
remonies, and Authority in Controverſies of Faith. And the 
Diſſenters called Anabaptiſts are rolerated on the ſame Condi- 
tions; excepting that they are not oblig'd to ſubſcribe to the 
27th Article, concerning Infant Baptiſm. 

Bur the 2 inſtead of the Oaths, ſhall make and ſub- 
ſcribe the aforeſaid Deelaration againſt Tranſubſtantiation, S. 
and a Declaration of Fidelity to the King, and of his Supre- 
macy; and ſhall alſo tubſcribe a Profeſhon of their Chriſtian 


Belief in theſe Words : 


« I 4. B. Profeſs Faith in God the Father, and in Jeſus Chriſt, 
« his eternal Son, the true God, and in the Holy Spirit, one 
« God, bleſſed for evermore ; and I do acknowledge the Holy 
« Seriprures of the Old and New Teſtament to be given by 


% divine Inſpiration. | 


After Diſſenters have taken the Oaths, and made and ſub- 
ſcrib'd the a fore mention d Declarations, they ſhall not be liable 
to the Penalties of the S:atures, nor be proſecuted in the Eccle- 
ſiaſtical Court for Non- conformity: But then they muſt nor 
hold their Meetings, until their Place of Worſhip is certified 
to the Biſhop of the Dioceſe, or to the Archdeacon, or to the 
Juſtices of Peace at their Quarter Seſſions, and regiſter'd 
—_ and their Meeting-Houles muſt be open, not barr'd or 
ock'd. 

Laſtly, If any Perſon diſturbs them in their Worſhip, he ſhall 
enter into a Recognizance of 50 J. before one Juſtice, to ap- 


pear at the Seſſions, and being there convicted ſhall forfeit 201, 
to the King. | 


Divorce. 


HIS is a Separation of a married Man and Woman by 
] the Senreuce of an Eceleſiaſtical Judge, qualified to pro- 


nounce the ſame. 3 
Tho' the Sentence is now given by ſuch a Judge, yet origi- 
nally the Church had no Power to Divorce for inceftuous Mar- 


riages, and ſo to baſtardize the Iſſue ; for theſe were Acts to be 
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done by the Civil Powers, and by the Coercion of ſuch Laws» 
to which the Parties were locally Subject; the Church had on- 
ly Power to prohibit ſuch Perſons from receiving the Commu- 
nion with the reſt of the Chriſtians. 

But notwithſtanding the Spiritual Court hath now a Juriſ- 
dition in this Caſe, the Judge is reftrain'd in this Part of his 
Judicature by ſeveral Canons; as for Inftance ; | 

1. (e) He ſhall not give Judgment upon the Confeſſion of the 
the Parties alone, 92, any other Proof. 

2. (f) The Sentence muſt be pronounc'd in Court in 
the Seat of Juſtice ; but not without the Knowledge of the 
Archbiſhop, Biſhop of the Dioceſe, or Dean of the Arches. 

3. () And in all Sentences of Divorce, 4 Menſa & 


Thoro, the Parties give Bond not to marry during each other's 


Life. 

(hb) The Judge offending in the Premiſſes ſhall be ſuſpended 
ow ry Office for a Year, and the Sentence of Livyorce ſhall 

voi 

By the Laws of the firſt King of the Romans, a Man could 
not divorce his Wife, but either for Adultery, for endeayour- 
ing to poiſon him, for falſe Keys, or for drinking Wine, 
which was a Crime as Capital as Adultery ; and therefore 
Relations were oblig'd ro kif Women, to find whether they 
did ſmell of Wine; and *tis probable this might be the firſt 
8 of ſuch Salutations, which are continu'd to this very 

ime. 

But there are ſeveral Cauſes of Divorce, of which our Law 
takes Notice : 


I. Precontratt. 

2. Conſanguinity, Aſfinity, Impuberty. 

3. Frigidity. 

And theſe are, A vinculo Matrimonii. 

4. Aultery, Fornication, propter Sevitiam. 
And theſe are only, A Menſa & Thoro. 


In all thoſe Caſes where the Divorce is 4 vinculo Matyimonii, 
the Marriage was not de jure, becauſe it was void ab initio 3 
for where the Incapacity ariſes by reaſon of any Matter pre- 
cedent to the Marriage, there 'tis only de facto, and the Sen- 
rence of Divorce in ſuch Caſe is only Declaratory ; that the 
Marriage is diſſolv d, for it was abſolutely void before; (i) and 


either of the Parties might marry again, tho' the other was 


living. 
(e) Canon 195, F) Canon 106. (g) Canon 107. 
{h) Canon 108. (i) Cro. Eliz. 857, 858. | 


U 
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But tis otherwiſe where the Divorce is occafion'd Ex Cauſs 
* as in Caſes of Adultery, Fornication, Sc. for there 
the Marriage, being once good, or, as my Lord Coke (EH calls ir 
F. Nujti<, can never be diſſolv'd; becauſe ſuch ſubſequent 

auſe cannot affect the Bond of Marriage, tho' tis ſufficient to 
gr gat the Parties A Menſa & Thoro, which is in the Nature 
of a Temporal, but not a Perpetual Divorce; and if either of 
the Parties marry again, the other being living, ſuch Mar- 
riage is void; and ſo it was adjudg'd in the Caſe of Rye and 
Fulcomb. (1) 

And as a farther Confirmation of the Law in this Matter, it 
was adjudg'd about two Years afterwards, that a Divorce (n) 
Cauſa Adulterii is no Bar of Dower, which ſhews that the Mar- 
riage is not diſſolv'd. 

But tho' it ſtill continues, yet ſuch a Divorce 4 Menſa & 
Thoro doth protect each Party from being a Felon, tho* they 
marry again, the other being living; for Polygamy was not 
Felony till made ſo by the Statute Anno Fac. cab. 11. in which 
there is a Proviſo, that it ſhall not extend to Perſons legally 
divorced. 

"Tis true the Court, Anno 12 Car. Cro 461. doubted of this 
Matter in Foreft's Caſe, where the Divorce was Propter Sævi- 
tiam of the Husband, and the Woman married again, her firſt 
Husband being then alive ; but no Reaſon was given for this 
Doubt, only that many Inconveniencies might enſue Divorces 
upon ſuch a Pretence, and therefore they advise the Woman 
to get a Pardon, tho the Divorce in this Cale is grounded upon 
natural Right, and like a Divorce; for Adultery is never to 
be _ upon the Confeſſion of the Parties, but upon plain 
Proof. 

zecontract.] I ſhall now treat of the Cauſes of Divorce 
before-mention'd, and firſt of Precontract. X 

This makes a Nullity of the Marriage ab initio; but if a Man 
marrieth a Woman, who is () precontratted to another, and 
hath Children by her, they are his Children 'till the Divorce, 
and then they are Buſt.rds. 

A Precontrad is call'd a Marriage per verba de præſenti tem- 
fore; now if after ſuch a Contratt the (o) Woman marrieth ano- 
ther, the Man, with whom ſhe contracted, may compel her, 
by a Sentence in the Spiritual Court, to marry him, without 
making the other Man, whom ſhe actually married, a Parry to 
the Suir, and withour any Sentence of Divorce as to that Mar- 
riage; and if they mar:y after ſuch Sentence, their Children 
ſhall be Legitimate; and this was Bunting's Cale. 

Bur it was a very odd Opinion of Serjeant Windham, who 


1 


(&) z Inſt. 89. (1) Noy oo. Moor. (m) Noy 108. 
Godb. 4 b) 2 Inft, 93. (e) Moor 109. 4 Rep. 29. 
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held, that if a Man and Woman were contrafted, and after- 
wards the Man married another, and then the Women, with 
whom he firſt contratted, obtain'd a Sentence in the Spiritual 
Courr, declaring the Marriage to be void, and that he and 
the Woman with whom he firſt contracted were Man and Wife, 
that in ſuch Caſe they were Man and Wife without any farther 
Solemnity ; and this he telis us was the Opinion of Mr. Ney; 
bur Juſtice Twwiſden was of another Opinion, that ſuch Sentence 
did not make a Marriage. Sid. 13. 

Conf novmity and Ant.] Iſhall in the next Place treat 
of Conſanguinity and Affinity in the prohibited Degrees; one of 
which 1< a Relation arifing out of ?::arneis of Zlood, the other 
out of Marriage. 

Cajetan was of Opinion, that b T7 31h == ern tnp Marriage 
in Leviticus did not bir Uriſtian Church, becauſe they were 
only poſitive Precepts given to the Jews, and were binding to 
them only, but not to Chriſtians. 

But this ſeems to be a miſta ken Opinion; for Marriage was 
infti-uted in a pure State of Innocence, tho' it was afterwards 
corrupted by the inceſtuous Conſociations of Kindred in the 
very neareſt Degrees, which was diſpenſed withal in thoſe 
early Days, till the World was competently peopled ; for at 
firſt the Marriage of a Brother with a Siſter of the whole Blood 
was not thought unnatural but neceflary ; it was enjoin'd by 
the poſitive Command of God, which was to encreaſe and 
multiply; and if Adam's Sons had not gone in to their Siſters, 
I canro: fee how the World had been encreas'd; fo that Bro- 
2 marrying their own Siſters ſeems to be coeval with Man- 
kind. 

After the Flood many Marriages, which were afterwards 
prohibited by Moſes, were not only lawful, but rewarded with 

articular Bleſſings; as that of Abrabam with Sarah, who was 
his balf Siſter by the Mother's fide, which was expreſly prohibired 
in Leviticus () viz. Thou ſhalt not diſcover the Shame of thy Siſter, 
the Daughter of thy Father. 

And even Moſes himſelf was born of an ineeſtuous Marriage 
between Amram and Fo hobed (q), who was his Father's Sifter, 
which is within the Levitical Degrees (r). 

But that primitive Bleſſing which was originally given by 
God himſelf to Adam in Paradiſe, that he ſhould be Fruitful 
and Multiply, and repleniſh the Earth, was reſtrain'd by 
Moſes after the World was peopled, by laying down Rules 
and Prohibitions concerning the Degrees of Kindred and Af- 
finity, which he formerly and particularly gave to the Man, 
bur none to the Woman, yet the Reaſon of one extends to the 
other. . 


— — 1 
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Now tis to be obſery'd, that the Prohibition was given t 
the Man, becauſe in the Act of uncovering the Nakedneſs, Sc. 
he is properly the firſt Agent, and the Woman is only conſent- 
ing to it; for *tis as impoſſible that ſhe ſhould uncover his Na- 
kedneſs, as "tis for her to raviſh him. 

Some of theſe Rules are moral Precepts and declarative of 
the Law of Nature it ſelf, and by Conſequence were nor only 
obliging to the Fes, but to all Chriſtian People; as for inſtance, 
in the deſcending Line a Man is prohibited ro marry his Daugb- 
fer or Grand-daughter, and as to Nearneſls of Blood in that Line, 
the Prohibition goes no farther, but morally it extends to all 
others deſcended from him, tho' never fo remote; and rhe Rea- 
ſon is given by the learned Grotius, (/) becauſe, tho' the Wife 
is ſubordinate to the Husband by the Laws of Marriage, yet 
that allows io great a Familiarity between them as is not con- 
ſiſtent with the Duty of a Child co a Parent; and in the aſcend- 
ing Line the Prohibition goes nofarther than the Marriage with 
one's Mother in expreſs Terms, but all Degrees upwards in that 
Line are cqually prohibited, tho“ not expreſs'd, ſo that there 
can be no lawful Marriage cither in the deſcending or aſcend- 
ing Line of Generation. 

Now the reſt of the Levitical Prohibitions in Caſes of Mar- 
riage ſeem to be warranted by God himſelf; (/) for when a cer- 
tain Set of the unbelieving Phariſees were of Opinion, that 
they ought to keep the Law of Moſes, and ſome of chem who 
came from Fudea had taught the Gentiles that they could not 
otherwiſe be ſav'd, when theſe Men could not be convine'd ro 
the contrary by the Arguments of St. Part and Barnabas, they 
went together to Feruſalem, where a great Council of the Apo- 
ſtles and Elders were aſſembled to determine this Matter; and 
Peter, who was their Speaker, told the People, that theſe Men 
tempted God by their Opinions to put a Yoak upon the Necks 
of the Diſciples, which neither they nor their Fathers were 
able to bear; the Reſult of this Council was (as it appears by 
the Letter which they ſent to Antioch) that ir ſeem'd good to the 
Holy Ghoft, and to them, to lay upon the Gentiles no greater 
Burthen than thoſe four neceſſary Things ; 

1. To abſtain from Meats oftcr'd to Idols. 

2. From Blood. | 

3. From Things ſtrangled. 

4. And from vel, which our Tranſlation hath render'd 
Fornication, but in the Setwagint it fignifies any unlawful or in- 
ceſtuous Copulation. | 

It could not be fimple Fornication, becauſe, by the very 
Law of Moſes, that was ſatisfied by the Marriage of the Man 


(s) De jure belli, Lib. 2. cap. 5- (t) Ads 15. () 1 Cor. 
$, I, : z 
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with the Woman, and frequently by a pecuniary Compenſa- 
tion. 

So where St. Pau! in his Epiſtle to the Corinthians (u) con- 
demns the Marriage with bis Father's Wife, becauſe it was a 
Fornication not ſo much as named amongſt the Gentiles, this 
could not be intended of a ſimple Fornication, but of an ince- 
ſtuous Marriage. | 

Another of thoſe Prohibirions is, that a Man ſhall not diſco- 
ver the Nakedneſs of his Brother's Wife. 

"Tis to be obſery'd, that before this Prohibition, it was not 
only lawful, but a Man ought ro marry his Brother's Wife if 
he died without Iſſue, and the raifing up Seed to him was call'd 
the doing the Office of a Kinſman, as in the Caſe of Onan (x) 
before the Law. 

After the Law, this was ſo well known amongſt the Evange- 
lifts, that when the Sadducees (y) who denied the Reſurrection, 
told our Saviour that Moſes faid, if a Man died without Chil- 
dren, his Brother ſhould marry his Widow, and raiſe up Seed 
to his dead Brother; and having likewiſe told him, that one 
amongſt them had married ſeven Brothers ſueceſſively, and 
ask'd him whoſe Wife ſhe ſhould be at the Reſurrection? Our 
Saviour did not condemn the Cuſtom, or take notice that the 
Marriage was unlawful, but anſwer'd the Queſtion plainly, viz, 
That at the Reſurrect ion there «yas no Mavvying, Fc. 

But tho' this Law was not binding to the Jet, unleſs the 
dead Brother had no Iflue; yet tis obligatory to us Chrittians 
in the ſtrict Senſe and Acceptance of the Words; for St. Fobn 
Baptiſt told Herod, Matt. 14. 4. it was unlawful for him to marry 
his Brother's Wife. 

There is another Degree of Affinity which reſembles this, 
and 'tis where a Man marries his Wife's Siſter, this is likewiſe 
within the Livitical Degrees. 

But ſome Arguments have been invented to prove that the 
Reaſon is not the ſame in theſe Caſes; for the Text ſhews upon 
what account one Brother ſhall not marry the Widow of his 
deceas'd Brother, viz. becauſe he ſhould not diſcoyer the Na- 
kedneſs of his Brother's Wife. | 

Now that can be no Reaſon againſt a Man's marrying his 
Wife's Siſter, becauſe, it muſt be preſum'd, that he hath unco- 
ver'd his firft Wife's Nakedneſs before he married her Siſter. 

The Scripture which concerns this Caſe is in theſe Words, 
tiz. (a) Thou ſhalt not take to Wife ber Sifter to vex her and uncover 
ber Nakedneſs, beſides the other, in her Life time; which implies 
that it may be done after one Siſter is dead, for then ſhe cannot 


be ven d. 


(w) 1 Cor. 5. 1. (x) 38 Gen. 8. 25. Deut. 5, (y) 22 Mat. 22. 
23+ (a) Ley. 18. 18. . 
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It was the Opinion of Grotiut (5) that theſe Words ought not 
to be underſtood as an wackinire Prohibition that one Man 
ſhould not marry two Sifters, but that he ſhould not have 
them at the ſame Time ; and he tells us, that by an Apoſtoli- 
cal Canon (e) ſuch Marriages were not condemn'd as Sinful, 
but Inconverient, and the Puniſhment was that the Perſon fo 
marrying could not be admitted into the Order of a Prieſt. 

Cunaus * tell ns, that ſuch Marriages were forbidden to the 
Fecus, for no other Reaſon, but becauſe two Siſters never liv'd 
quietly under one Husband, as other Women did, who were 
not ſo nearly related. 

Pur tome ct Opinion that the ſaid Canon cannot be un- 
derſtood of having two Sifters at the ſame Time, for that was 
never permitted amongſt Chriſtians; therefore it muſt be in- 

terded of marrying one Siſter atrer the Death of another; and 
if that was lawful when hat Canon was made, why was there 
any Puniſhment inflicted for doing a lawful Act? If it was un- 
lawful at that Time, how came it to be lawful fince ? 

A Degree a little more remote, is the (d) marrying the Wife's 
Sifter's Daughter; there was a Libel in the Spiritual Court 
againſt the Parties thus married ; and they proceeded there to 
Excommunication ; but a Prohibition was granted, and the 
Defendant dewurr'd upon it, but it doth not appear what be- 
came of it by ſome of the Reports of that Caſe ; but Jones ſays, 
a Conſulration was granted; and my Lord Vaughan (e) tells us, 
that in the very like Caſe a Prohibition was denied, rhough 
this Marriage is not expreſly within the Levitical Degrees, but 
becauſe Marriages more remote are forbidden, the High Com- 
miſſioners gave Sentence of Divorce ( f\ in ſuch Caſe ; and up- 
on a Motion for a Prolibition upon the Statute 32 H. $. it was 
denied, becauſe the Court never prohibirs in Caſes of Mar- 
riage, bat where they are out of the Levitical Degrees, and 
this was Max's Caſe. "Tis true, Serjeant Mor hath reported 
the ſame Cate to tle ecarrary, viz. That a Prohibition was 
granted becauſe it was a Marriage not prohibited, but this 
might be upon the firſt Debate of the Caſe; for my Lord 
Vaurban tells us, that at firſt Prohibitions were granted upon 
the (2) Statue, in Caſes which were not ſpecifically mention'd 
in the 18th of Leviticus, but that upon Conſideration of the 
Degrees therein prohibited, Conſultations were afterwards 
granted becauſe ſome Marriages mult be prohibited which are 


1 —_— 
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(5) De jure belli, lib. 2. cap. 5. part 14. (c) Canon 18. 
9 Cunzvs de Repub. Hebr. lib. 2. cap. 23. (4) Sid. 424. 
Raim. 464. 2 Lev. 254. Jones 118. 3 Lev. 364. (e) Vaugh. 
206. 2 Vent. g. (f) Cro. Eliz. 228. Moor 90). 
(2) 32 Hen. 8. 
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not nominally expreſſed in that Chapter, as the Marriage of 
the Father with his own Daughter. 

Bur there is a late Authority in Print as to this Matter, 
viz. f where a Man married his firſt Wife's Siſter's Daughter, 
it was ſaid, this was exprefly againſt the“ Canon, which pro- 
hibits all Marriages within the Levitical Degrees, and expreſſed 
in a Table fer forth by Authority, Anno 1563. 

So where a Man married his Siſter's Daughter, this is within 
the Leviti-al Degrees; and this was (5) Sir Giles Alineton's Caſe; 
but Huntley tells us, it was the Daughter of his half Sitter, by 
the Father's fide, and that he was fined 10000 J. committed, 
excommunicated, and divorced. 

Anno 8 Will. 3. one Haynes, having married his own Siſter's 
Baſtard, was proſecute1 in the Spiritual Court for Inceſt, and 
the Court of King's Bench was moy'd for a Prohibition; up- 
on the Authority of my Lord Coke, who tells us one + Parſons 
married the Daughter of his firſt Wife's Sifter, and it was ad- 
judg'd a good Marriage, and not prohibited by the Leviti al De- 

recs. 

, Another Reaſon was given, becauſe a Baſtard Daughrer 19 
no Daughter, according to ther Rule in Law, Qui ex damnate 
coitu naſcuntur inter liberos non any eng As to Parſ 's Caſe, 
which my Lord Coke miſtakes for one Richard Parſon's Caſe, a 
Prohibition was granted; becauſe it did not appear in the 
Libel, that the Marriage was againſt the Law of God; bur m 
Lord Chief Juſtice Vaughan, who had ſeen the Record, tells 
us, that a Conſultation was afterwards granted; becauſe the 
Flaintiff in the Prohibition had not ſuggeſted, that the Mar- 
riage was out of the Leviti-a! Degrees; he only ſays it was ex- 
tra leges Leviticales, *, which 1s as if he had ſaid they were not 
under the Fewiſh Commonwealth, when he ſhould have ayerr'd 
the Marriage to be extra gradus Leviticales. 

However, that was a Marriage of his Wife's Sifter's Daugh- 
ter, but this was for marrying his own Sifter's Daughter ; — a 
Daughter ſhe is ſo as to make the Marriage inceſtuous, though 
being a Baſtard, ſhe is not a Daughter, ſo as to take an Eſtate of 
Inheritance by Deſcent from her Anceſtor. 3 

A Man married his great Aunt, being the (1) Widow of his 
Grandfather's Brother, by the Mother's fide, and this was not 
held ineeſtuous; but marrying with an Aunt is prohibited, 
becauſe tis a Contradiſtion that ſhe ſhould be inferior to her 
Husband in Point of Marriage, and ſuperior to him in Point of 
Parentage. | 


+ 2 Lut. 1077, * Canon 99. (b) Vaugh. 323. 4 1 Inſt, 235. 
, Vaugh. 248. (i) Vaugh. 206. 2 Vent. 9. 
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The Reaſon is not the ſame where the (H) Uncle married 
the Niece, becauſe he is ſuperior in both reſpe&s, but yet in 
ſuch Caſe a Conſultation was granted. 

But now by the Statute 32 Hen. 8. cap. 38. all Marriages are 
declared to be lawful berween Perſons who are not prohibited 
by God's Law to marry, and that no Reſervation or Prohibiti- 
on (God's Law excepted) ſhall impeach any Marriage within 
the Levitical Degrees, which are as follows: 


In Conſanguinity. In Affinity. 


SDS 


A Man muſt 
not Marry. 


His Son's Wife, 


or his Wite's 
Daughter, 


The Daughter 
of his Wiſe's 
Son or Daugh. 


(#) 2 Levin. 254. Raim. 464. 


in 
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In Conſanguinity. In Affinity. 


ws) — — her Aunt's Her Mo- 
ther s Bro- ther's Hut- 
— Husband. wad 
A Woman 
muſt nor 
Marry. 


The Son of 
herH:1sband's 
Son orDaugh- 
ters 


"Tis to be obſerved upon theſe Degrees, that in Aﬀinity the 
Man is prohibited to marry his Uncle's Wife ; the Text in Le- 
viticus is his Father's Brother's Wife; but to marry the Mo- 
ther's Brother's Wife is within the ſame Degree, and that is not 
prohibited. 

He is likewiſe forbidden to marry his Brother's Wife, which 
was not prohibited by the Fewiſh Law generally, but only in 
Caſes where the Brother died leaving Iſſue; for, if he bad 
none, the ſurviving Brother was commanded to marry the 
Widow. 

He is alſo prohibited to marry his Wife's Siſter ; but this 


was not forbidden to the Fes, but only during the Life of both 


Siſters, that the firſt Wife might not be vexed by her Husband's 
marrying her Siſter; for Polygamy was allowed amongſt the 


es. 

About 23 Years after the making the aforeſaid Statute, viz. 
Anno 5 Eliz. there was a Table ſet forth by the Queen, in 
which the Degrees of Marriage were contained; and about 40 
Years afterwards, viz. Anno 1 Fac. 1. all Perſons were prohibit- 
ed by the * Canon to marry within the Degrees prohibited by 
— 

* Can, 99. | 


the 
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the Law of God, and expreſſed in that Table, and that Mar- 
riages otherwiſe contracted ſhall be inceſtuous. 

In this Table, the Degrees of Conſanguinity and Aﬀinicy are 
likewiſe mentioned; it was fer forth by Archbiſhop Parker, and 
ordered to be publickly fixed in every Church at the Charge of 
the Pariſh ; and therein a Man is expreſly forbid to marry his 
Wife's Siſter, which Prohibition is confirmed by a Canon made 
in a Convocation lawfully aſſembled; and afterwards preſent- 
ed to the King for his Royal Aſſat, according to the Statute 
25 H. 8. and raihed by him under the Great Seal of England. 
So that ſuch a Marriage is againſt the Law of the Land, and 
ſo it was adju.'ge't in F Hi] and Gocd's Caſe. 

"Tis probable, the Statute before mentioned was not made 
vpon any Religious Conſideration, but in Compliment to 
Hen. 8. who had married his Elder Brother's Widow; and (as 
the Hiſtorics of thoſe Times mention) being very weary of her, 
defired a Divorce upon a Scruple of Conſcience, that the Mar- 
riage was unlawtul; and having procured the Opinions of ſeve- 
ral Divines in his Echalf, the Parliament made that Law to 
prohibit Marriages within the Levitical Degrees, which was a 
Confirmation of his Divorce; for this is the art Inſtance which 
can be given of the Parliaments medling with Marriages, in 
the Degrees of Kindred : | 

However, a Law it is, and my (2) Lord Coke, in his Expoſi- 
tion upon it, tells us, That all the Law of God, which pro- 
hibits Marriagzs, is contained in the Levitical Degrees, which 
muſt be a Miſtake; for Perſons precontracted, and thoſe who 
are naturally Impotent, are prohibited by God's Law to marry, 
becauſe the End of Marriage is fruſtrated, where there is a 
patural Impotency in either Sex, and yet ſuch Marriages are 
not prohibited by the Laws of My/es. 

AJAmpycecty.] Marriages infra nubiles annos are unlawful ; 
now the Age of Conſent for a Man i, 14 Years, and for a Wo- 
man 12 Yeurs; and therefore if Two are married before the 
Age of Conſent, and are divorced for that Reaſon after they 
come to full Age, the Woman may have an Aſſize for (a) Lands 
given to them in Frank-Marriage, which ſhews that the Bond 
of Marriage is diſſolved, for otherwiſe ſhe could not have an 
Aſſize apainſt her Husband. 

It was for this Cauſe that (Y) Kenn was divorced, and there- 
upon a Queſtion did ariſe, viz. He had Ifſue by his Wife from 
whom he was divorced, and afterwards he married again, his 
firſt Wife being living, and he had likewiſe Iſſue by his ſecon4 
Wife, which Marriage was by Sentence in the Eccleſiaſtical 
Court declared to be lawful after his Death; the Queſtion in 


_—_— 


+ Vaugh. 302. (z) 1 Inft. 235. (a) Br. Abr. fo. 224. Pl'ito 
6. (b) 7 Rep, 42. | f h 
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the Court of Wards was, Who ſhould be his lawful Heir? And 
it was adjudged that the Daughter of his ſecond Wife ſhould 
inherit; for though it was proved that he lived with his firſt 
Wife 10 Years before the Divorce, and were both of Age of 
Conſent, yet ſuch Conſent ſhould not be averred againſt a Sen- 
tence of Divorce, ſo long as it ſtood unrepealed; becauſe the 
Eccleftuſtical Judge had declared the Marriage void; and he 
is Judge as well of the Age of Conſent, as the Original Con- 
tra 

Tis true, ſueh Sentence of Divoree might be repeated after 
the Death of one of the Parties, in an Ad ion at Common Law, 
where the Conſent may be proved, when the Panties were of 
Age; for the Divorce for Impuberty is but Evidence, and not 
Concluſfive, becauſe the Matter is properly triable in the Tem- 

ral Courts. | | 
But tho' a Divorce * be repealed after the Death of the 
Parties, yet a Sentence of Divorce ſhall never be given after 
their Death, for that would be to baſtardize their Iſſue. 

Now, he who would baſtardize an (-) Heir muſt make the 
Marriage void, by ſome Judgment legally executed; but that 
cannot be done after the Death of one of the Parties, becauſe 
the Marriage is then determined. | 

Frigtdity.] This is a Term which relates only to the Man, 
who hath a perperual Inabilicy ro Generation; and tis called 
Arctitudo or Imporency, when it relates to a Woman. 

As to this Matter there happened a very remarkable Caſe, 
Anno 40 & 41 Elz. which was thus: | 

The Wife of one (4) Bury was divorced from him Canſa fri- 
giditatis, it appearing that for Three Years after the Marriage 
ſhe Remanſit Vir intacta propter perpetuam impotentiam of her 
Husband ; he afterwards married again, and had Children; and 
the Queſtion was, Whether they were legitimate or not? And 
e1judged that they were, becauſe born during the Coverture, 
and before any Divorce had as to the Second Marriage, which 
they agreed ro be voidable, but that it continued a Marriage 
till it was diſſolved. | 

My Lord Coke tells us, a Writ of Error was brought upon 
this Judgment, and that it was athrmed in the Queen's Bench 
upon great Deliberation; bur yet it ſeems to be a very hard 
Judgment, and the Diſtinct ion, which is there made, viz. That 
a Man may be Habilis e inhabilis diverſis temporibus, is not ap- 
plicable to the Circumſtances of that Caſe ; tis true, a Man 
mav be fn, where the Inability is Ex maleficio; but if a Man 
hath a Perpetual and Natural Impoteney, tis impoſſible he 


— 


Q w _ fo. 224. Plito 5. (4) Moor 225, And. 135. 
PTY , ſhould 


300 Divorce. 


ſhould be Habilis at any Time; and the Marriage in ſuch Caſe 
is not voidable, but void Ab initio. 


My Lord Anderſon, who reports this Caſe, ſers forth Part of 
the Libel in theſe Words, viz. That the Wife Nunguam Carna- 
liter cognita fuit (by Bury), aut cognoſci potuit, aut poteſt; idgz 
propter vitium perpetuum, & impotentiam generandi, quibus ante 
Matrimonium laborabat ; gue impotentia & vitium generationis nulla 
Medicorum Arte, aut temporis curſu corrigi vel tolli = « : And yet 
he tells us it doth not appear by any ſpecial Words what was 
the Cauſe of that Sentence; now it ſeems plain, that theſe 
Words muft import a Perpetual and Natural Impotency, and 
that he was divorced for that Cauſe ; and if ſo, the Sentence 
was wrong, becauſe he had Children by another Woman, 
which would be impoſſible, if he was Perpetud frigidus. 

But tis to be obſerved, that the Reaſon of the Sentence be- 
ſoremention'd is agreeable to the Civil Law, which requires 
that there ſhould be a Cohabitatian for Three Years, for the 
Trial of the Diſability, before any Proof is allowed to the con- 
trary, unleſs it plainly appears upon the Oath of able Phyſi- 
cians; and upon Inſpection of the Pertons, that the Impotency 
is not accidental, but natural and incurable. 

The Inſpection was introduc'd by the Canon Law; and if 
is favourable to the Man, there is no Occaſion of any other 
Proof, for he is to be inſpected firſt, and if there is no Doubt 
of his Ability, then the Wife is ſpared ; but if that is doubrful, 
— Wife is to be inſpected, if ſhe hath not been married be- 

re. 

To the like Purpoſe was the Lady Eſex's Cafe, who, upon 
her Petition to King James I. obtain'd a Commiſſion under the 
Great Seal, directed ro the Archbiſhop of Canterbury, and to 
Five other Biſhops, Cc. to proceed in a Cauſe of Nullity of 
Marriage, berwcen the Earl of F/ex and her ſelf, by Reaſon 
of his Frigidity. 

The Libel againſt him was, That for Three Years after the 
Marriage they did cohabir as Man and Wife; but that, before 
and fince the Marriage, he had a Perpetual Impotency, at 
leaſt in refpeQ to her. 

The Earl replied, that he was Frigidus quoad illam, but not 
28 to any other Woman, for he found that ſhe was not Apta to 
ka ve Children. | 

Thereupon the Commiſſioners appointed Three Ladies and 
Two Midwives to inſpect her, who returned that ſhe was Apta, 
and becauſe the Law preſumes that where there is Three Years 
Cohabitation after Marriage, Ft nl ad copulam, there muſt be 
Impotentia cbeundi in vivo, which Diſability, whether it proceeds 
from any natural Defe&, or by any other Accident whatſo- 
ever, yet if it precede the Marriage, it ſhall convict the Man 


of Impotency, and by conſequence make it void. This 
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This was the Caſe of Alpbonſo VI. King of Portugal, who was 
divorced from the Queen by a Sentence, which imports, that 
they had done their beſt to conſummate the Marriage without 
being able to ſucceed, and that the Fault was wholly in him, 
which proceeded from an Infirmity, which he had when he wag 
a Child, and was now incurable ; fo that the Imporeney being 
certain, here was no Occaſion of Inſpe Sion, or of Cobabiia- 
tion for Three Years, as a farther Proof, therefore be Mar- 
riage was declar'd to be de facto, and not de jure; and it was 
void. 

Adultery.] For Adultery there may be a Divorce, A Men- 
ſa & Moro, but the Marriage ſtill continues; therefore, if he 
(e) Husband after ſuch a Divorce releaſes a Bond made to his 
Wife before the Coverture, tis good. 

But yet after ſuch a Divorce, the (/) Wife may ſue alone 
in the Spiritual Court, for a Defamation ; and the Husband's 
Releaſe in ſuch Caſe is not good, becauſe the Suit was meerly 
for a Spiritual Matter, tis to reſtore her to her Credit and 
Reputation; and the Coſts are not given to recompence any 
Damage, but only Pro Exper ſis litis; fo nothing is veited in the 
Husband upon which this Releaſe might operate. 

"Tis true, if after ſuch a Divorce the Woman will ſue alone 
for a Legacy, the Releaſe of the Husband ſhall be good, be- 
cauſe the (g) Legacy was once veſted in him by the Inter- 
marriage; and the Suit brought by the Woman was for a real 
Intereſt in the Thing it ſelf, which ſhe had loſt by the Inter- 
marriage. | 

She may likewiſe bring a Writ of Dower after the Death of 
her Husband. 

St. Matthecy tells us, () That <choſoever ſhall put away his Wife 
(except tis for Fornication) and ſhall marry. another, conmitteth Adnl- 
tery; from whence it hath been concluded, that where the Di- 
vorce is for Fornication, the innocent Perſon might marry 

ain without being Adulterous. Ex 

But the Words of the other Evangelifſts being general, and 
without any Exception, are indefinitely againſt Marriages, at- 
ter any Manner of Divorce, as thus, (i) Wheſoevey Hall fut 
away bis Wife, and marrieth another, committeth Adultery; and 
avboſoever marrieth her co is put away cormitteth Adultery; and 
(D St. Paul tells us, That the Wife ſhould not depart from her Hu- 
band, but if ſhe departs let her remain urmarried. x 

Now the Anſwer to this may be. That where an inſpired 
Writer aſſerts a Thing fully in one Place, and not fo full in 


— 
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"= ih that muſt be expounded by the Place which is moſt 
ull. 

"Tis probable, that upon the Authority of theſe Scriptures 
the * Canon Law is againtt Second Marriage, after any Di- 
vorce, whilſt both Parties are living, by which Law there is a 
Reſtraint in the very Sentence it ſelf (v.) that the Parties te- 
parated 4 Menſa & Noro ſhall live chaſtly, and not marry du- 
ring each other's Life, and that no. Sentence of Divorce ſhall be 
pronounced, until the Party requiring the ſame ſhall give good 
Security and Caution to the Court not to break the ſaid Pro- 
hibition, and if the judge ſhall give Sentence in any other 
Manner, (1) he ſhall be ſuſpended from the Exerciſe of his 
Ochce for a Year, and the Sentence ſhall be void. 

Now, in all theſe Sen ences of Divorce, or rather Separa- 
tion 4 Menſa &* Moro, the Civil Law requires that there 
ſhould be this Clauſe, wiz. Dios J. S. ſcili et Partes las que 
cupiunt divortium, ratione Adulterit altegati Es probati, a Thoro & 
Menſa, ac mutua Colalitat:one, ac Ovſequrorum Conjugalium im den- 
ſione, donec, & quouſyue durxerint invicem reconciliandos, & non aliter, 
nec alio modo ſeparamus ; and not only the Security beforemen- 
tioned is to be given, but the Judge himſelf is requir'd ex- 
preſly to inhibit the Parties from marrying again, and to ad- 
moniſh them co live ſingly till reconcil'd ; and if they marry 
afterwards, tis accounted by the Canon Law to be Adulterous, 
and the Parties may be puniſhed in the Spiritual Court. 

But this Separation, «nilſt the Bond of Marriage ſtill con- 
tinued, was an Invention of the Canoniſts, for the ancient Fa- 
thers of the Church had no Notion of it; they were of Opinion 
that the Bond of Marriage was aGually diſſolved in Caſes of 
Adultery, eſpecially where ihe Woman was an Adultereſs, be- 
cauſe the End of Marriage being to aſcertain the Iſſue, and 
the Contract it ſelf being no more than a mutual Transferring 
the Right to each o nher's Perſon, in order to that End; there- 
fore, the bicabing that Contract doth naturally infer that the 
Marriage is diſſolved, and the rather, becauſe the End of Mar- 
rige it iclt is deftroyed, 

L fall conelude this Hezd with the famous Caſe of the Mar- 
chionel> of Northampton, who was convicted of Adul'ery in the 
Reign of H. 8. and the Marqueſs was divorced from her in 
te Beginnng of the Reign of Ed. 6 and thereupon a Com- 
mithon was granted, any airccted to Archbiſhop Cranmer, and to 
Nie o her Dizines, to certify whether ſhe continued his Wife, 

nocwitaſtandiug the Divorce A Aerſa © Thoro, and whether by 
the Word of Cod he might marry another, 

But before this Matter was determined, the Marqueſs mar- 
ried again; at which the Privy Council were offended, becaule, 


— 
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according to the Canon Law, the firſt Marriage was good, and 
continued after ſuch a Divorce. 

The Marqueſs inſiſted, that by the Law of God the very 
Bond of Marriage was diſſolved for Adultery, and that Mar- 
riage it ſelf was never thought to be indiſſoluble till the Church 
of Rome had made it a Sacrament, but yet that Church by the 
Help of the Canoniſts had invented ſuch Diſtinctions which 
made 1t caſy to be avoided. | 

That it would be very Inconvenient if a Marriage ſhould 
not be diſſolved for Adultery, becauſe then the innocent Per- 
fon might live with the guilty, or be tempted to commit the 
like Sin, if the Bond of Marriage ſtill continued. 

In ſome ſhort Time afterwards the Delegates gave Judgment 
in Favour of the Second Marriage; and amongſt other Things 
they founded it upon the Definition our Saviour made of Mar- 
riage, 

That Two ſhould be One Fieſh; ſo that when that vas divided, 
as it muſt be by Adultery, the Marriage it ſelf was diſſol ved. 

That St. Paul, ſpeaking of an Unbelicver departing from his 
Wife, tells us, that in ſuch Caſe the Believing Farty is nor un- 
der Bondage, which is an Intimation that the Bond is diſſolved 
meerly for forſaking his Wife; and if ſo, it mult certainly be 
diſſolved for Adultery. 

"Tis true, the (a) Sentence given by theſe Delegates, was 
about Four Years afterwards confirmed by a private AG of Par- 
liament, to which Two Peers and Two Biſhops diſſented; and 
the Second Marriage was declared to be good by the Law of 
God, any Canon or Ecclchuſtical Law to the contrary notwith- 
ſtanding. | 

Bur in the very next Year, viz. Arno 1553. that Act was re- 
pealed; and the Reaſon is mentioned in the Preamble, viz. be- 
caute it was obtain'd upon private Reſpects, and that it was an 
Incouragement for licenuous Perſons to procure Divorces upon 
falie Allegations. 

Porter PBatvifiam.] A Divorce Cauſa Setitis is grounded 
Ex jure Nature; for ſince Marriage was inſtituted in a State of 
Innocence, it muſt of Conſequence be for the mutual Com- 
fort and Help of each other, and therefore a cruel and ſevere 
Ulaze fruttrates ohe of the Ends of that State. 

The Spiritual Court hath a proper Jurif;ition in Caſes cf 
this Nature, and we have Inftances of Suits brought there by 
the Wife for a Separation, Pro ter Seviriam ; and in one “* Cais 
Sentence was given for the Husband againit the Wife, yer he 
was forced to pay all the Coſts for her; afterwards the Wite 
brought an Appeal, and becauſe the Husband would not appear 
and aniwer, and jay tur the tranſmuting the Record, bu was 


— — 
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excommunicated ; and the Court of Common Pleas doubted 
whether they ſhould grant a Prohibition, becauſe the Proceed- 
ings were according to the Courſe and Practice of the Eccle- 
ſiaſtical Courts. 

The Wife of one Porter was * divorced from him for the 
ſame Cauſe, but it was 4 Menſa & Thoro only; for this Sort of 
Divorce gives the Woman Liberty to live ſeparately from her 
Husband ; and *tis no more than a Proviſion for her Safety, 
and to a void his cruel Miſuſage, for ſhe cannot marry again du- 
ring his Life, without being in danger of committing + Felony. 

Laſtly, There is ſome Difference as to Lands and Goods of 
Perſons divorced. 

For if Lands are given to + Husband and Wife, and to the 
Heirs of their Bodies begotten, and afterwards they are divor- 
ced, they ſhall have only a Frechold for their reſpective Lives; 
bur their Children ſhall never inherit, for that is loſt by the 
Divorce. | 

if they are Joint Purchaſers, and afterwards divorced, they 
ſhall hold by Moities. 

As to Goods, if a Woman who hath a Perſonal Eſtate, mar- 
rie h and is divorced, ſhe ſhall have her Goods again; but if 
the Husband had diſpoſed or fold them during the Coverture, 
ſhe is without Remedy. 


Donative. 


HTS is a Benefice collated by the Patron to an Eceleſi- 
altical Perſon, without Preſentation to the Biſhop, or any 
Inſtitution by him, or Inquttion by his Order. 

But this Collation muſt be to a Prieſt lawfully ordain'd, be- 
cauſe every Donative mult be of a Parſonage, Vicaridge, or 
other Eccleſiaſtical Dignity, within the Statute 14 Car. cap. 4. 
and the Collatee ought to take the Oaths, and make the Sub- 
icriptions purſuant to that Statute, 

The Original of theſe Donatives was either, 

1. By a Royal Licenſe, Or, 

2. By ſome particular Privilege. 

As to the firſt, the King by his Letters Patent, may Li- 
cenſe any Perſon to found a Chapel, and appoint that it ſhall 
be a Donative, and not preſentable, and that the Incumbent 
ſhall be deprived by the Founder and his Heirs, 

As to the other, there have been peculiar Privileges granted 
to Lords of Manors, who had ſeveral Tenants living remote 
from the Church, to erect Chapels for them, and ſome for the 
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Conveniency of ſuch Lords and their Families, with Liberty co 

t in whom they would, ſo as he was a Man in Holy Orders; 
and the Biſhops in thoſe Days granted theſe Privileges to en- 
courage ſo your an Undertaking, which, having been continu'd 
Time out of Mind, do now turn to a Preſcription. 

There are ſome, but not many of thoſe Donatives in England, 
and they differ in every Thing from other Eccleſiaſtical Li- 
vings; as for Inſtance, 

They are not preſentable, unleſs made ſo by the Patron; (a) 
but if he will preſent to the Biſhop, and his Clerk ſhould be ad- 
mitted, inſtituted and inducted, upon ſuch Preſentation it 
ſhall never be a Donative afterwards, but ſubje& to the Juriſ- 
diction of the Ordinary, and in all other Caſes ſhall be like other 
Church Livings ; but this muſt be underſtood where ſuch Pre- 
ſentation is made by the rightful Patron ; for if 'tis done by a 
Stranger, tho” his Clerk ſhould be inſtituted and inducted, yet 
it ſhall not make it Preſentative, becauſe a Preſentation by 
Uſurpation in the Caſe of a Donative is void in it ſelf, for that 
is not preſentable, unleſs by the true Patron. | 

"Tis not ſubje& to a Lapſe, either to the Biſhop or the King; 
but the Patron may be compelled by Eccleſiaſtical Cenſures to 
fill che Church, and when *tis full the Incumbent muſt ſubſcribe 
the Declaration, and take the Oaths enjoined by the Statutes, 
G) as all other Clergymen are bound to do; and if tis a Bene- 

ce with Care of Souls, he muſt ſubſcribe the 39 Articles. | 

But it hath been a Queſtion whether a Donative can be a Be- 
nefice with Cure, &c. becauſe in the ſtrict Acceptation of the 
Word, it ſignifies a Living which is gain'd by Inſtitution and 
Induttion, which is agreeable to the C) Canon Law, viz. That 
all Eceleſiaſtical Livings ſhall be had by Inſtitution, either by 
the Biſhop or his Chancellor, or by thoſe who have Epiſcopal 
Juriſdiction ; and without ſuch Inſtitution a Benefice can nei- 
ther be lawfully had or retain'd ; but there are fome Inſtances 
ro the contrary, 

For the Church of the Tower of London is a Donative, and 
in the King's Gift; and 'tis a Benefice with Cure of Souls, 
and the Incumbent comes in without Inſtitution, &c. 
Neither doth every Inſtitution ſuppoſe a Cure of Souls, for 
the King hath ſeveral Donatives in Wales; (d) but yet the In- 
cumbenrs are inſtituted by their reſpe&ive Ordinaries. 

The Deans of Cathedrals do not come to their Deaneries by 
Inſtitution, and in that they reſemble Donatives, but they are 
not ſo, becauſe they are ſubje& ro Epiſcopal Vificarions ; be- 
ſides, their Grants of any of their Poſſeſſions muſt be confirm - 
ed by the Biſhop and Chapter, tho' the King is Patron of the 
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Deanery ; but Grants made by Incumbents of Donatives muſt 
be confirmed by the Patron. 

As to the Patron's being compelled to preſent by Eccleſiaſti- 
cal Cenſures, my Lord Rolls (e) tells us, it was adjudged to 
the contrary in Fairchild and Gayre's Caſe ; that the Ordinary 
may ſequeſter the Living in Caſe of Refuſal, and that he may 
deprive the Incumbent if he ſees juſt Cauſe ; in both which 
Points I think he is miſtaken. 

This Caſe is reported in ſeveral Books which I have peruſed, 
and can find no ſuch Thing (f), but rather the contrary ; for 
Juſtice Croke doth not mention either the Sequeſtration of the 
Profits, or Deprivation of the Incumbent : Brownl:-w hath 
tranſeribed this Caſe out of Telverton verbatim, where we 
find the Chief Juſtice Popham of Opinion, that if an Incum- 
bent of a Donative preaches Hereſy, the Ordinary may correct 
him, for his Perſon is not exempted from that Juriſdiction, 
tho' the Place is. | 

Bur the other Judges were of a contrary Opinion, viz, That 
his Perſon is privileged by reaſon of the Place; that the Patron 
and not the Ordinary may deprive him, if he hath a juſt Cauſe 
ſo to do; and fo 'tis in Serjeant Moor's Report, viz. That he is 
1ubject to the Viſitation and Correction of the Patron, but nei- 
ther of them ſpeak any Thing of a Sequeſtration by the Or- 
dinary. | 

TI. therefore the undoubted Right of the Patron to viſit 
and deprive ; and if the Incutnbent will reſign, it muſt be to 
him, and not to the Ordinary; and if he is diſturbed in col- 
lating his Clerk, he may have a Quare Impedit againſt the Bi- 
ſhop and the Diſturber, but that would be to admit himſelf 
our of Poſſeſſion, and therefore *ris more adviſable to try the 
Right in an Eje&ment, or in an Action of Treſpais, in which 
the Plaintiff muſt certainly recover, becauſe a' Donative can- 
nor be filled by Preſentation. 

Bur if ke ſhould recover in a Quare Impedit, the Writ muſt 
be 4ireQed to the Sheriff to put the Clerk in Poſſeſſion. 

Now this Right which the Patron hath to viſit comes thus, 
viz. If the King doth found a Church or Chapel, he ma 
exempt it from the Viſitation of the Biſhop, and in ſuch Caſs 
the Lord Chancellor may viſit by Virtue of a Special Commiſ- 
ion fer that Purpoſe ; but if he gives Licenſe to a Subject ro 
found a Church or Chapel, and exempt it from the Juriſ- 
Siction of the Ordinary; *tis viſitable by the Founder and 


Lis Heirz, and this was the Original of all the Donatives in 
England. 
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However, whether tis a Benefice with Cure or not, tis ſafe 
for the Collatee to * ſubſcribe the 39 Articles in his Preſence of 
the Ordinary of the Dioceſe, and likewiſe to read the ſaid Ar- 
ticles within two Months after he hath Poſſeſſion, and alſo to 
read the Morning and Evening Prayers in his Church within 
that Time, and to declare his Aſſent and Conſent thereunto; 
otherwiſe by the Statute 14 Car. 2. cap. 4. his Living becomes 
void. 

'Tis ſaid Marriages may be made there + without Licenſe ; and 
therefore, if any one ſhould libel againſt an Incumbent of a 
Donative, for ſuch Marriages ; tis a good Suggeſtion to alledge 
that the Church is a Donative, and that the Donor may appoint 
Commiſſioners De jure to viſit and inſpect, and that the Ordi- 
nary ought not to intermeddle. 

A Parochial Church may be Donative, and exempt from 
the Ordinary's Juriſdiction ; as the Church of + St. Afary le Bone 
in Middleſex, was adjudg'd to be in the King's Bench, Term. 
Mich. 22 Cay. 2. on the Incumbent's being cited into the Spi- 
ritual Court, to take a Licenſe from the Biſhop to Preach, . 
and it was ruled in this Caſe, That if the Biſhop viſit, the 
Court of B. R. will grant a Prohibition. | 

The Parſon is put in Poſſeſſion of a Donative by Gift in 
Woltings under the Hand and Seal of the Patron, drawn as. 

ollows : 


To all People to whom theſe Preſents ſhall come, I the Right 
Honourable T. Lord A. Baron of, &c. ſend greeting. Whereas the 
Church or free Chapel of B. in the Dioceſe of, &c. is now void, and 
of Right doth belong and appertain to my Gift : Know ye therefore, 
that I the ſaid T. Lord A. in Conſideration of the known Abilities, 
Learning and Honeſty of W. X. of, &c. Clerk, Have given and 
granted unto bim the ſaid W. K. the ſaid Church or Chapel of B. 
aforeſaid, with all Rights, Benefits, Advantages and Aviurtenances 
awhatſcever to the ſame belonging: And by tbeſe Preſents, I the 
ſaid T. Lord A. do indut# the ſaid W. K. to the Poſſeſſion of the 
ſaid Church or Chatel, with ail Rights and Appurtenances, In 
Witneſs whereof I have hereunto put my Hand and Seal the Day 
of, &c. in the Tear, &c. | 


Duplex yereia. 


S the Patron hath a Remedy at Law by Quare Impelit 

where a Biſhop refuſes to inſtitute the Perſon oreſented ; 
fo likewiſe the Clerk hath a proper Remedy in the Eceleſiaſti- 
cal Court; for he may complain to che Arches if he is refuſed 
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by a Biſhop, and to the Delegates where the Refuſal is by the 
Archbiſhop : And upon this Complaint, the Dean of the Ar- 
ches writes to the Biſhop in forma juris, which Writing is cal- 
led Duplex Querela. 

But becauſe by the * Canon the Biſhop hath 28 Days to in- 
form himſelf of the Suficiency of the Clerk after the Preſen- 
tation is tendered to him, therefore by the ſame Canon tis 
enjoined that a Duplex Querelz ſhall not be granted *cill that 
Time is expired, and Oath made thereof, and that the Biſhop 
refuſed to grant Inſtitution, or enter into Bond with Sureties 
to prove the ſame to be true; and this under Pain of Suſpen- 
fion of the Grantor from the Execution of his Office for 
Half a Year, to be denounced by the Archbiſhop, and that the 
Duplex Querela ſhall be void ; in which Canon there is a Pro- 
viſo, that the Biſhop ſhall not inftitute another in the mean 
Time with Prejudice to the Perſon preſented, ſub panda nulli- 
tatis. 

As to the Form of this Reſeript, and the Proceedings on it, 
*tis as followeth. 

"Tis to contain a Monition, that within five or nine Days 
the Biſhop ſhould admit the Party complaining, and alſo a Ci- 
tation for him to appear by himſelf, or Proctor, at another Day, 
in caſe he ſhould refuſe ſo to do, and then to ſhew Cauſe of his 
Refuſal ; there is alto an Inhibition to him purſuant to the Ca- 
non before-mentioned, not to admit another pendente lite. 

The Proceedings upon it are thus, viz. The Clerk who hath 
got the Preſentation muſt procure ſome Perſon to admoniſh 
the Biſhop to admit him within the Time mentioned in the 
Duplex Querela ; and three Days afterwards the ſaid Clerk 
ought to apply himſelf to the Biſhop and pray Inſtitution, and 
tender himſelf to ſubſcribe the 39 Articles, and to take the 
Oaths of Supremacy and Canonical Obedience ; and this he 
ought to do twice more, infra dies preſcriptos in duplici querelà, 
and if he cannor be admitted to the Preſence of the Biſhop, 
then he ought to make his Proteſtation in the Preſence of tome 
credible Witneſſes. 

The Biſhop, after ſuch Admonition, refuſing to admit the 
Clerk, may be cited by a Meſſenger to appear; and if that 
cannot be cone perſonally, then the 2 may acquaint 
the Biſhop's Servants, that he hath ſuch a Citation, ad In fan- 
tiam R. H. to inſtitute him to ſuch a Benefice. 

Then after the Day on which he ſhould have appcar'd, if he 
had been perſonally cired, the Court will decree a Citation 
ulis & modis, which muſt be pertonally executed if that can be 
done; if nor, then it muſt be fixed to the outward Doors of his 
Palace, Houſe, or Cathedral. 
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Afterwards the Day of executing the Monition and the In- 
hibition, the ſeveral Days on which the Clerk prayed Inſticu- 
tion, the Day of his citing the Biſhop, and of his Refuſal to 
admit, Sc. are to be certified by the Perſon citing ; and this 
is to be done on the back of the Duplex Querela. 

Then the Biſhop, after three Proclamations, 1s adjudged 
Contumax, and the Judge pronounces the Right of Inſtitution 
to be devolved on him, and decrees that the Clerk ſhall be in- 
- and that he will wrice to the Archdeacon to induc 

im. 

Then the Clerk muſt apply himſclf to the Archbiſhop to ex- 
amine him, and if he approves him, then he writes to the 
Judge, fat inſtitutio; but before he is inſtituted, tis uſual for 
the Clerk to give Bond to indemnify the Judge. 

If the Biſhop doth appear and allege a Cauſe of his Refu- 
fal to admit the Perſon, as -that the Church is full, or that 
the Perſon preſented is a S$imon.ack, unlearned, Ec. then the 
are to proceed to Trial; and if the Biſhop fails in his Proof, 
then the judge pronounces Sentence for his own Juriſdiction, 
and condemns the Biſhop in Cofts. 

But if the Biſhop will not defend the Suit, the pretended 
Incumbent may do it, and alledge that the Church is full of 
himſelf ; bur then the Judge muſt firſt pronounce Sentence for 
his own ſuriſdiction, becauſe the Biſhop hath alledged nothing 
to oppoſe it. 

if the Biſhop will allow ſuch Incumbent to defend the Suit 
in his own Name, then the Judge cannot decree for his own 
Juriſdiction until the Cauſe is determined. 

And in this Caſe where the Biſhop appears and refuſes to 
inſtitute, is not a ſufficient Cauſe for him to alledge that two 
Perſons are preſented to the fame Living, and fo the Church 
is become litigious ; becauſe, if it was ſo, he ought to proceed 
upon a jus patronatus to try the Right; but if not, and one of 
them appears to the Judge to be incapable, or otherwiſe de- 
fcient, he may admit the other without any Inquiſition upon 
a jus patronatus ; becauſe the Right of Inſtitution is pro Har vice 
devolved on him thro” the Negligence of the Biſhop. 

There are not many Inſtance» of this Way of Proceeding in 
our Books, ſome there are. Re” 

Sir Timotby Hutton's (g) Clerk was inftituted by the Arch- 
biſhop of Tork, and indufted by his Warrant upon the Refuſal 
of the Biſhop of Cheſter to admit him. 

"Tis true, there was another preſented to the Church wha 
ſued the Incumbent in the Delegates, ſuggeſting that his In- 
ſtitution was void, becauſe it was done by the Archbiſhop out 
of his Province in Time of Parliament at Weſtminſter, and 
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by Conſequence the Induction muſt be void; but a Prohibition 
was granted, becauſe the Church was full by Induftion, which 
is a Temporal Act, and which ſhall never be avoided but by a 
Suit in the Temporal Courts. 

Therefore a Duplex Querela will not be a proper Remedy 
where another Perion is inducted ; bur if two Patrons pretend- 
ing a Title () ro preſent, do each of them grant a Preſenta- 
tion to his Clerk, and the Biſhop refuſeth one, who brings 
his Duplex Querela, and upon that obtains Inſtitution and In- 
duction; and afterwards the Biſhop grants Inſtitution to the 
other, the Suit ſhall ſtill go on in the Spiritual Court to — 
niſh the Biſhop for a Contempt in granting Inſtitution after 
an Inhibition, and pendente lite; but quoad the Incumbency a 
Prohibition was granted. 

But in ſuch Caſe (0) if the Biſhop had refuſed both their 
Clerks, and then one of the Patrons had brought a Quare Im- 
wax againſt him, and pending that Writ a Duplex Querela had 

en brought by rhe other, and upon the Neglect of the Biſhop 
ro avpear, the Archbiſhop had granted Inſtitution to the 
Clerk of that Parron ; though he had been incumbent for fix 
Months, yer he ſhould be removed if the other Patron reco- 
ver in the Quare [mpecit becanſe he came in pendente lite. 

This way of Proceeding againſt the Biſhop is proper, where 
the Retufal is for Incapacity, or any other perſonal Defett in 
the Clark, becauſe thoſe are Cauſes which the Spiritual Judge 
may try. 

So if the Refuſal is upon Pretence that the Church 1s full, 


becauſe the Plenarty ariſing upon Inſtitution ſhall be tried by 
the Certificate of the Biſhop. 


Eccleſiaftical Laer. Sce Canons. 


HO' the Common Lav is diſtinct from the Eccleſtaſtical, 

yet tis not excluſive of it, for both are conſiſtent with 
the Rights and Liberties of the People, and both are eſta- 
bliſhed upon the ſame Foundation; for as the Common Law, by 
which our Civil Rights are determined, is made up of tuck 
Cuitoms which, by rhe general Conſent of the People, have 
Time out of Mind obtained the Force of Laws; fo the Ecile- 
faftica! Lacy is made up of ſuch Canons and Conſtitutions, which 
have been received and approved by the People, ard which 


by immemorial Practice have becn uſed in our National 
Church, | 
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This Church 1s divided into two Provinces, and govern'd by 
two Archbiſhops, who have a Right to conſecrate Suffragan 
Biſhops, to viſit each Dioceſe within their reſpective Pro- 
vinces in ſuch manner as is ſettled by Cuſtom, the Right of re- 
cerving Appeals in Eccleſiaſtical Cauſes, the Cuſtody of vacant 
Sces, Ec. | 

Then the Biſhops in each Dioceſe have a Right of Juriſdic- 
tion over their Clergy, which is as ancient as Chriſtianity it 
ſelf ; for as ſoon as a Church was built, there was a Biſhop ler 
over it, who had Authority to procecd againſt the Clergy ac- 
corcing to the Canons, 

And to ſhew that the Common Liw doth not exclude the Spi- 


ritual Law, tis to be obſerv'd, that, when it was reſtor'd to our 


Anceſtors by the Mana Charta of King Fohn, the very firit Pa- 
ragraph of that Charter ſeeures the Rights and Liberties of the 
Church, that is, as my Lord Coke (&) tells us, all their lawful 
Juriſdictions. 

Now admitting that by Mana Charta it appears, that tis 
the Fundamental Right of the People to be tried by their 
Peers, that is, by juries, which is not uſed in the Spiritual 
Courts; yet this is no Argument that the Proceedings in thoſe 
Courts are inconſiſtent with our Rights; for if it ſhould, the 
ſame may be alledg'd againſt the Courts of Equity and Admi- 
ralty, who do not proceed according to the Courſe of Common 
Law. 

Tis true, theſe Words in Magna Charta, Nec ſuper eum ihimus 
nec mittemus niſt per legale judicium Parium ſuorum, mult relate 
to Trials by Juries; but then theſe Words which immediately 
follow, viz. Vel per legen terre, muſt extend to any other cuſto- 
mary way of Trial allow'd by the Law of the Land. 

We often ſay, that ſuch a Thing is ſo at Common Law, by 
which we really mean, that it was fo according to the Feudal 
Law receiv'd here, which was originally irftitured to keep the 
People under a Military Service; and though i; was a Law 
which had its Riſe from Abroad, yet tis become Part of rhe 
Common Lax by being generally receiv'd here; as for inſtance, 
tis Part of the Common Law that Lands of Inheritance ſhall li- 
neally deſcend : This is agreeable to the Feudal Law, becauſe 
it was to go to him who was moſt likely to perform fome Milt- 
tary Service. 

I muſt confeſs, my Lord Ceke gives another Reaſon for it, (/) 
and tis a very weighty one; for he tells us, that Lands deſceni!, 
becauſe they are ponderous, which Reaſon would hold in Fal- 
land as well as here, but there 'tis otherwiſe, 

Tis after this Manner that ſeveral Canons made in Foreign 
Nations are now become Part cf the Laws of this Land, not 
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by Virtue of any Ye. from the Pope or any other Poten- 
tate, but by being receiv d Time out of Mind, and allow'd to 
paſs for Law among us; which, together with thoſe ancient 
Canons made in Provincial Councils at Home, and which have 
been receiv'd by « general Conſent, do make up the Body of 
the Eccleſiaſtical Laws of this Realm. 


Examination: Sce Biſboy. Exchange of Benefices : See Reſig- 


nation. 


Excommunication. 


I'S certain this is a Puniſhment which for many Ages 
hath been uſed in the Church by removing ſcandalous 
and wicked Perſons from receiving the Sacraments, and from 
the Fellowſhip of Chriſtians in general, and that the Sentence 
was uſually pronounc'd by the Biſhop himſelf; and after Spi- 
ritual Courts were eftabliſh'd, it was always given in thoſe 
Courts. 

Our Eecleſiaſtical Hiſtories tell us, that the African Church 
was the Glory of her Age whilſt ſhe kept her Diſcipline un- 
corrupt ; bur as ſoon as ſhe became remiſs in it, ſhe, by degrees, 
was over-run with more Heretiiks and Sckiſmaticks than any 
other Chriſtian Church, and at laſt wholly deſtroy d, ſo that 
where once Chriſtianity flouriſh'd in the greateſt Purity, there 
is not at this Day the leaſt Remains of it to be ſeen. 

And though, by the Depravity of this Age, this Diſcipline 
is ſo much deſpiſed, that tis look d upon to be no more than 
Brutum fulmen ; yet the Sentence it ſelf is not the leſs dreadful, 
for being contemn'd by Men of corrupt Principles, who had 
rather live in their Sins than be reform'd by Penance. 

"Tis a true Obſervation, that thoſe Perſons, who are the moſt 
profligate in their Morals, who make a Jeft of Religion, and 
who live ſecurely in Sin and Folly, are likewiſe the only Men 
who repreſent the Cenſures of the Church to be inſignificant 
Trifles, when the wiſer Part of Mankind do believe, that ſuch 
Cenſures are abſolutely neceſſary, even upon the Principles of 
Natural Reaſon; for they were praiſed by the Gentiles, who 
had no other Light to direct them, and likewiſe the Fe them- 
ſelves, to whom the Will of God was reveal'd, and atrerwards 
introduc'd into the Church by our Saviour himſelf. 

As to the Gentiles, it muſt be admitted, that Government is 
abſolutely neceſſary in all Manner of Societies, and that tis 
im poſſible they ſhould ſubſiſt, without a Power lodg'd ſome- 
where to puniſh thoſe Perſons, who break the Rules and Orders 
by which the Government ſhould be preſery'd. 

Therefore, among the Heathens, who had Forms of Govern- 
ment in their Idolatrous Aſſemblies, there are ſeyeral Inftances 
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of their Prieſts, excluding wicked Perſons from the Sacrifices; 


and this was only by the Inftigation of Natural Reaſon. 
Thus Lucan tells us of Peon, 


Solitus templis arcere nocentes. 


And Vireil's Prieſts, when they were about to ſacrifice to 
their Gods, made publick Proclamation to the People, 


Procul, oh procul efte prophani ! 
Toto ue abſiſtite Luco. 


And this Monrory Excommunication was held fo ſacred 
among them, that not a Man dar'd to be preſent at the Sacri- 
fice, who was conſcious to himſelf that he was then under the 
Guilt ot any notorious Crime. 

To come nearer Home, the Druids, who were the chief Pricſts 
among the barbarous Gaul, forbad thoſe Perſons who diſobey- 
ed their Decrees to approach their Sacrifices; and this was 
eſteem'd, in thoſe Days, to be the greateſt Puniſhment that 
thoſe Heathens could inflict on the Offenders, for they loft all 
Comer among Men, and were depriy'd of the Benefit of 
the Law. | 

Then as to the Fews, ſome Men are of Opinion, that what 
was done in the Patriarchal Times, was to be a Guide to them 
when they became the peculiar People of God: Therefore, the 
caſting Adam out of Paradiſe, the grievous Cenſure upon Cain, 
the Curie of Noah upon Cham, for deſpiſing his Father; and 
that of Facob upon his two Sons, Simeon and Levi, who had 
murther d the Shechemites : Theſe and many more Inftances 
ſhew that God would have notorious Offenders caſt out of his 
Preſence, and that ſuch were not worthy of the Company of 
his People. 

"Tis very true, there are not many Inſtances of Excommu- 
nications under the Ceremonial Law ; ſome there are, as that of 
the (a) Tribe of Benjamin, which was pronounc'd in a Reli- 
. gious Aſſembly to be accurſed, and the People oblig'd them- 

ſelves, by a ſolemn Oath, not to converſe with them. 

Now, the true Reaſon why we have ſo few Inſtances of Ex- 
communications under that Law, may be becauſe the Govern- 
ment among the Fews was then a Theocracy. There was no 
manner of Diſtinction between Temporal and Spiritual Courts, 
for the Prieſts were veſted with a Power to puniſh all Offen- 
ders; and ſome were puniſh'd by God himſelf in a peculiar 
Manner, viz. by ſtriking them with Leprofies, as he did Mi- 
riam, Uzziab, Gehazi, Sc. And this was an effectual Excom- 
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munication, becauſe, by the Fewiſb Law, ſuch leprous Perſons 
were always excluded the Congregation of the Faithful, 

Sometimes he puniſh'd Men with ſudden Death, as Corab and 
his Companions ; ſo that it was not neceſſary for the Prieſts 
always to interpoſe, and, by their Power, to Excommunicate 
immoral and ſcandalous Men, becauſe God himſelf often in- 
flicted the Puniſhment on them. | 

Beſides, whilſt the Jeu were thus govern'd, ail little Of- 
fences were expiated by Sacrifices, and the Prieſt reconcil'. 
the Offender to God and the Church; and where God did not 
immediately puniſh for great Offences, the Prieſt always pro- 
nounc'd his Sentence, which ſhew'd it was the Divine Will, 
that, whilſt the Jecut were under the State of Theccracy, lewd 
and vicious Perions ſhould be puniſh'd by thoſe who were the 
Governors of the Church. 

After the Birth of Chriſt, and when the Feu became Tri- 
butary to the Romans, we find that the chief Men among them 
2 whoſoever confeſſed Chritt ſhould be excommuni- 
cared. 

This made ſeveral of the Sanbedrim afraid, leſt they ſhould 
be caſt out of the Synagogue, and that was a Puniſhment by 
which Men were excluded from all Religious as well as Civil 
Conver'ation. 

I know Mr. Selen would have this caſting out of the Syna- 
gogue to be a Puniſhment inflicted by the Temporal Magr- 
ſtrate, and to be only an Interdi& from Civil Commerce, be- 
cauſe Temporal Affairs were tranſacted there. 

But the very Notion of the Word is enough to convince one 
thut the caſting our of the Synagogue was an Interdict from 
Religious Aſſemblies, becauſe at firſt that was a Place pecu- 
liarly ſet apart for Religious Worſhip, and always uſed for 
that Purpoſe, *rill the ems were made ſubjet to the Romans; 
and then ſome Cauſes, which they were unwilling to have re- 
dreſſed by thoſe Heathens, were privately derermin'd among 
themſelves in their Synagogues, and ſometimes Offenders were 
puniſh'd there by Whipping. 
Tho' this was contiary to the eſtabliſh'd Uſage and Cuſtom, 
for thoſe were certainly Places of Religions Worſhip ; our Sa- 
viour himſelf takes Notice, that the Phariſees ſtood praying in 
their Synagogues: And becauſe throughout the whole Land of 
Canaan there was but one great Temple, where all the Fews 
aſſembled ar ſome ſolemn Times in the Year, therefore it was 
neceſſary that the leſſer Places ſhould be fer apart for Reli- 
gious Worſhip all the reft of the Year, and thote were their 
Synagogues. 

Amongſt the Chriſtians there is a Church compoſed of a So- 
ciety or Corporation of Perſons converted at firſt by our Saviour 
and his Apoſtles, to whom he gave the Government of that 
Society, and Laws and Rules diſtinct from the Civil State; and 
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as in all other Governments, ſo in this of the Church tis natu- 
ral that a Power ſhould be lodg'd at firſt in thoſe Spiritual 
Governors, and afterwards in their Sueceſſors, to puniſh thoſe 
who tranſgreſs againſt thoſe Rules. 

Therefore, when St. Peter, in the Name of the reſt of the 
Apoſtles, acknowledg'd Chriſt to be the Son of God, he re- 
plied, thou art Peter, (which Word in the Original ſignifies a 
Rock) upon which Rock (that is, upon the Confeſſion of his 
Faith in Chriſt) he would build his Church; and then tells 
him that he would give them the Keys of che Kingdom of Hea- 
ven, and that whoſocver he ſhould bind in Earth ſhould be 
bound in Heaven. 

"Tis probable our Saviour might uſe this Metaphor of the 
Keys, becaule the Church is uſually compar'd to a Houſe, the 
Keys whereof belong ro him who hath the chief Care of the 
Family; ſo that the Keys, which he gave to St. Peter and his 
Succeſſors, was only a Power to admit ſome Perſons into the 
Church, and exclude others by Excommunicating them from 
the Company of the Faithful ; and fince he gave them no Tem- 
poral Power, tis evident they have no other Method to puniſh 
Otfenders, but by turning them out of the Communion of the 
Church: And this is not ſuch an infiznificant Puniſhment as 
ſome Men fancy; for our Saviour poſitively, and without a 
Metaphor, tells us, that wholoever Sins they remit ſhall be re- 
mitred, and wholeſoever they retain ſhall be retain'd. 

Now, the beſt Expoſitors of theſe Words tell us, that by the 
Pronoun (they) the Governors of the Church are ſignified ; that 
by Remiſſion is meant an Abfolution upon Repenrance ; and 
by Retaining we muſt underſtand a continuing Impenitent, and 
ſo not capable of a Pardon under the Guilt of Sins. 

So that where the Governors of the Church ground their 
Cenſures upon a Doctrine which is true, and if it appears ſo to 
the Perſon himſelf who is cenſur'd, and yet he will obſtinately 
deſpiſe it, in ſuch Caſe he deſpiſes the Miniſters of Chriſt who 
ſent them, in whoſe Name, and by whoſe Authority the Sen- 
rence was pronounc'd, 

It was a Sentence which expos'd a Man to more Tempora! 
Misfortunes, than any which was pronounc'd by Civil Magi- 
ſtrates, for their Judgments did not ſuppreſs the Accounts and 
Offices of Humanity, much leſs the Duties of Conſanguimity ; 
but Excommunication arm'd the Father againſt the Son, and 
the Children againſt their Parents; it ſtifled all che Senti- 
ments of Natnre; it broke all the Bonds of Friendſhip and 
Hoſpitality, and reduc'd the Criminal to the Condition of ſuch 
who were infected with the Plague; and as often as he went 
abroad, he was look'd upon as a Monſter: And yet tis cer- 
tain, that in theſe Primitive Times, when Diſcipline was vigo- 
rouſly exerted with Severity, the Church was then in the 
higheſt Reputation, and had no occaſion to be protected by 
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the Civil Powers; for the Purity of her Doctrine, eo- opera- 
ting with the Exactneſs of her Diſcipline, brought more real 
Proſelytes to her in thoſe Ages, than have been converted 
fince that Time. 

And it was by this Means that Calvin attempted to make 
Converts from the Church of Rome; for he took Care to efta- 
bliſh a Form of Diſcipline in Geneva, and ſuch a Conſiſtorial 
Juriſdiction, which had Power to exerciſe Canonical Cenſures, 
and puniſh even to Ex communication; and on all Occaſions he 
maintained the Right of his Conſiſtory with an inflexible Se- 
verity. 

This being the Original of Excommunication, I ſhall now 
ſhew that it hath been pruftiſed ever fince in the Chriſtian 
Cburch; and that St. Peter, to whom this Power was firſt given, 
was the firſt who executed it, upon Simon Magus, for his Hy- 

criſy; he was Baptized, and pretended to be a Believer, 

ut it was to no other Purpoſe, but that he might Purchaſe of 
the Apoſtles a Power of doing Miracles, for which he offered 
them Money, but St. Petey curſed him and his Money, and told 
him that he had neither Part or Fellowſhip with them. 

In like Manner St. Paul delivered Hymeneus and Alexander 
unto Satan; and ordered the inceſtuous Perſon at Corinth, who 
had brought ſuch a Scandal upon the Chriſtian Religion, to be 
delivered likewiſe to Satan; which was the Form of Excommu- 
nication then uſed, and for a long Time afterwards. 

The Apoftles, after they had planted Churches, took care to 
veſt the Biſhops, whom they placed there with this Power, and 
they executed it in the pureſt Ages, upon Cerdon and Marcion, 
and ſuch other Hereticks who lived ſoon after them; and this 
they did a long Time before the Empire became Chriſtian, and 
by Conſequence before they had any Power or Aſſiſtance from 
the Temporal Magiſtrate. 

It was then that the Nature of this Church Power was beſt 
underftood ; and as it was never uſed by the Apoſtles but up- 
on great and extraordinary Occaſions, as upon thoſe who 
preached another Goſpel, and upon ſuch who did not love the 
Lord; fo it was never praiſed by thoſe primitive Biſhops, 
but upon Apoſtates, Hereticks, and other very Scandalous 
Perſons, whom they would not ſuffer to be in their Commu- 
nion, till, by a ſober and ſolemn Profeſſion of their Repentance, 
they were re- admitted to ſome Part of Religious Worſhip ; bur 
they were nor ſuffered ro ſtand amongſt the reſt till they had 
paſſed through ſevera} Degrees of Penance, and ſo were gra- 
dually received into the Church. | 

So that this Power is for Edification, and not for Deſtructi- 
on, and never to be uſed but upon ſuch Sinners who are wilful 
and obſtinate, and who live in a deliberate Contempt of the 
Rules and Orders of the Church; and thoſe Biſhops, who were 
ar firſt veſted with this Power, and their Sueceſſors, for me 
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3 
A within the Bounds of their Spiritual Juriſdiction; 
— oy always obedient themſelves to Mag iſtrates, and never 
aſſumed any coerceive Power over the Eſtates or Bodies of 
Men. Pope Gregory VII. called Hildebrand, was the Firſt who 
made uſe of it, by depoſing Hen. 4. and this was not till the 


Eleventh Century, and in the Reign of our William, called 


We have a famous Inftance as to this Matter, in the Caſe 
of Paulus atenſis, who was gy from his Biſhoprick by 
the Council of Antioch, but he ftill kept Poſſeſſion of the Pa- 
lace; and the Fathers of that Council did not pretend to re- 
move him, for that was done by the Aſſiſtance of the Emperor 
Aurelian. 

And tis obſervable, that thoſe Biſhops had never rer 
Reverence, than when they alone exereiſed this Spiritual Power 
of Excommunication ; for then the Chriſtians paid them fo 
much Reſpect, that they never travelled into Foreign Parts 
without Credentials from their proper Biſhops; ſome of which 
were called Commendatory Epiſtles, and thoſe were granted to 
Perſons of Note and Diſtinction; ſome were called Communi- 
catory Epiftles, and thoſe were granted to ſuch Perſons who 
were in the Communion of the Church ; and ſome were called 
Epiftole Dimiſſoria, and thoſe were granted to the Clergy when 
they were to ſettle themſelves under another Biſhop, and all 
theſe Epiſtles were comprehended under the general Name of 
Litere Formate, becauſe they were written in a peculiar Form 
and Character. 

The Church at that Time had no Dependence on the State, 

it was a Spiritual Society by its ſelf, and as ſuch it ſubſiſted for 
ſome Ages, and whilſt its Cenſures were pronounced for great 
Offences they were eſteemed Divine, and were in order to re- 
form the Criminal, and to prevent the Judgments to come ; 
and if People were as really convinced now as they were for- 
merly, that there was no Salvation to be had out of the Com- 
munion of the Church, they would certainly dread Excom- 
munication, which deprives them of :hat Communion, as much 
now as they did in the firſt Ages of Chriſtianity. 
- "Tis a vain Objection to alledge, that, ſince the Empire be- 
came Chriſtian, the Civil Magiſtrate had « Power to puniſh 
all Crimes; ſo that now there is no Neceſſity of Excommuni- 
cation by the Church; for tis certain, that after Conſtantine's 
Time, the Biſhops did excommunicate without any Aſſiſtance 
from the Magiſtrate ; and Arrius himſelf was firft Excommuni- 
cated by the Biſhop of Alexandria, before any Application was 
made to the Emperor. | 

This was the conſtant Practice when Chriſtianity was en- 
couraged, and when it was under no manner of Perſecution; 
and in Conformity to this Practice it was declared by ſeveral 
Councils, that it was a Power legally velied 1: Bithops, but 

becauſe 


318 Excommunication, 


becauſe they might be ſubject to Miſtakes, therefore Appeals 
were decreed from their Cenſures to a Synod, but never to the 
Emperor. 

But as Animoſities about different Opinions enereaſed, and 
when Men became formed into Parties, then they excommu- 
nicated one another for little Matters, in which they differed, 
till at laſt Excommunication had not that Awe upon Men, as 
it had at firſt, and ſo by Degrees the Authority of the Sentence 
came to be deſpiſed. 

Then alſo the Spiritual and Temporal Courts did, by Turns, 
encroach upon each other, which was never attempred before. 

Tis true, Princes had put Reſtraints upon the Exceſs of this 
Power, by Eceleſiaſtical Courts, and particularly here in Eng- 
land; for William, called the Conqueror, would not ſuffer any of 
his Miniſters to be excommunicated, without Notice given to 
himſelf, becauſe it might probably fall upon a Perſon whoſe 
Service might be neceſſary to ſupport him in his new acquired 
Dominions. 

But when once Diſputes came to be managed by cunning Ci- 
vilians and Canoniſts, then various Cates of Excommunication 
were brought into the Spiritual Courts, diſtinct from the ancient 
Method and Practice, io that the Church hath long groaned 
under the Intricacies of the Canon Law. 

Excommunication was then divided into majorem ©* mino- 
rem; by the one the Party is deprived of the Sacraments, and 
dying under the Sentence is not to have Chriſtian Burial, but 
then by the (a) Canon he mult be denounced to be excommu- 
nicated. 

By the other he is deprived of the Sacraments and Divine 
Worſhip, and this later Sentence is frequently uſed for Obſti- 
nacy, Diſobedience in not 232 upon Citations, or not 
ſubmitting to the Injunctions of the Court, or for Coſts of Suit, 
Proctors Fees, or for ſome other ſmall Otfences; as for In- 
ſtance, in the (6) Reign of Edt. 3. the Biſhop of Hereford ex- 
communies ted every Man who ſhould Hunt in his Woods, 
Parks, Chaces or Warrens, in Malverne, and catch Hares, Co- 
nies or Pheaſants there; or elſewhere in his Dioceſe. 

This and many more Excommunications for ſuch frivolous 
Matters, made the People inſenſible of the Danger of ſuch 
Cenſures, the Contempt whereof hath gradually encreaſed for 
many Ages, inſomuch, that the Commiſhoners in Edw. VI's. 
Reign, who were to reform the Eccleſiaſtical Laws, amongſt 
the reſt, thought it proper to reduce Excommunication nearer 
to its primitive Inſtitution ; and therefore they were of Opinion 
that it never ought ro be denounced, bur for Obſtinacy in great 
Faults, and that the Judge who was to give the Sentence ſhoul4 
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be aſſiſted by a Juſtice of the Peace, and the Minifter of the 
Pariſh where the Offender lived, together with two or three 
more learned Presbyters, in whole Preſence the Cauſe was to 
be examined, and then Senrence might be given, and after- 
wards put into Writing, and tranimitted to the Minifter of 
the Pariſh, Sc. and ro ſome neighbouring Miniſter; and then 
no Perſon was to Eat or Drink with him, except his own Fa- 
mily, and if they did, being admoniſhed to the contrary, they 
were alſo ro be excommunicated; and if the Offender con- 
tinued 40 Days under the Sentence without ſhewing any Re- 
pentance, then the Biſhop was to certify it into the Chancery, 
upon which Certificate the Writ de Excommunicato Capiendo was 
to be iſſued, and always directed to the Sheriff, by Virtue 
whereof the Perſon was ro be raken, and commitred without 
Bail, until he ſhould Conform ; and he could never avoid this 
Sentence by an Appeal, becauſe the Legality of it is to be de- 
termined by an Eccleſiaſtical Judge. | 

Afrerwards, Arno, 22 Eliz. it was propoſed to a Convocation 
then aſſembled at Sr. Pax{'s, that this Church Cenſure might 
be reformed, and that no Perſons might be excommunicated, 
bur for great Crimes. 

"Tis true, Contumacy is a very great Crime, for tis a Diſobe- 
dience to Authority, and in that reſpect there is no great Dif- 
ference, whether the original Cauſe is Trivial or not; and 
therefore it was thought fit, that inſtead of Excommunication, 
ſome other Puniſhment ſhould be inflicted upon thoſe who were 
in Contempt, in diſobeying any Proceſs upon a frivolous Oc- 
caſion; and that was ro be fined and committed, if a Layman ; 
and Suſpenſion and Sequeſtration, if a Clergyman. 

Bur I do not find this proceeded any farther than a Propo- 
fal; fo there was no Reformgrion of this Chucch Cenſure, but 
it remains to this Day, as 1t was then. 

Before: I ſhall particularly treat of this Certificate, and the 
Wrir, which is grounded upon it, I mult take Notice of ano- 
ther fort of Excommunication invented by the Caronifts, which 
is mentioned likewile in our (a) Statutes, and that is an Ex- 
communication iyſo facto, which is major Exconmunicatio, for tis 
a Rule amoneſt them, that Excommunicatic ſimpliciter prolata in- 
tell cendum eſt de major. | 

Now, tho' in this Caſe the Party is both by the Canon and 
Statute really and in Fact excommunicated, without any for- 
mal Sentence; yet ſuch an Excommunication hath no Eff:& at 
Common Law, without a declaratory Sentence pronounced by 
an Eccichaſtical Judge. 

Ll grant, that ſome Sentences of Excommunication have been 
c ecounced in Parliament, as againſt the Infringers of Magne 


') 5 & 6 Edw, 6. Dyer 275. 1 Vent. 146. 


Chartay 


320 Ex communication. 


Cbarta, which, though done in a Secular Court, yet is not al- 
together the Sentence of Laymen ; for it might be their A 
ment to the Opinions of the Biſhops, who were then aſſembled 
in Parliament. 

_ So, ſtriking in the Church or Church-yard is Excommunica- 
tion ipſo facto, by the Statute of 5 & 6 Edw. 6. but this is not 
only a Confirmation of many Canons, but tends purely to the 
Peace of the Church. 

Upon the whole Matter, Excommunication is a Puniſhment 
which hath been always uſed in the Church to reform Offen- 
ders; tis neceſſary upon the Principles of Natural Reaſon, for 
it was practiſed by the Gentiles, who had no other Light to di- 
: ret them ; and though there are not many Inſtances of this 
Puniſhment under the Meſaical Diſpenſation, it was, becauſe 
the Government of the Fews was a Theocracy, and the Offen- 
ders were puniſhed by God himſelf. 

That under the Goſpel Diſpenſation our Saviour gave the 
Power of the Keys to St. Peter, that he might admit ſome and 
excommunicate others out of the Church; that St. Petey exe- 
cuted this Cenſure upon Simon Magnus, and that St. Paul did 
the like upon Hymenens and Alexander, and the inceſtuous Per 
ſon at Corinth. 

That the Apoftles veſted the Primitive Biſhops with this 
Power, which they practiſed in the firſt and pureſt Ages of the 
Church upon Hereticks, Apoſtates, and for other grievous 
Offences, and that whilſt the Biſhops exerciſed this Spiritual 
Juriſdiction only in extraordinary Caſes, the People did. nor 
only reverence their Perſons, but ſtood in greater Awe of the 
Sentence, by reaſon of the Authority of him who denounced tr. 

But when they aſſumed an exorbitant Power over the Per- 
ſons and Eftates of Men, when they called upon the Civil Ma- 
giſtrate to aſſiſt them, which afterwards was the Occafion that 
the Spiritual and Temporal Courts encroached upon each 
other in Point of Jjuriſdiction, when the Canoniſts had invent- 
ed ſo many ſorts of Excommunication that they made it intri- 
cate, and Animoſities enereaſing amongſt different Parties, that 
they excommunicated one another for Trifles: This was ſuch 2 
Derogation from its primitive Inſtitution, that the Sentence 
came to be deſpiſed by Men of diſorderly Principles, and not 
to carry that Awe with it as it did at firſt. 

However, the Church is ftill veſted with this Power, and 

icularly amongſt us; and the Temporal Courts never grant 
rohibitions in Cafes of Excommunication, 

This appears by the Parliament Anno 9 Edu. 2. in which it 
was enacted, That excommunicated Perſons ſhould not be re- 
plevied by the King's Writ; and by the Statute Circumſpecte 
agatis (a) which prohibits the Temporal Courts to puniſh the 
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Clergy for inflicting Penance enjoined by Prelates for Forni- 
cation, Adultery, Sc. and by the Charter of King Ed. 2. which 
declares that Letters ſhall never be ſent to the Ordinary to ab- 
ſolve any Perſon from Excommunicatwon, but where tis againſt 
his Prerogative. 

Ana tho' our Kings have ſometimes ſent their Mandatory 
Writs to Biſhops to compel them to reroke Excommunicati- 
ons, yet it was never done, but in Caſes where they had abuſed 
their Power to the Oppreſſion of the Subject. 

I hall now mention ſomething concerning, 

1. The Etic& of Excommunication by our Law. 

2. The Nature of the Certihcate or Significavit. 

3. The Writ de Excommunicato cabiendo. 

4. The Writ de Cautione admittenda. 
1. As to the firſt of theſe Parriculars 'tis held, that whilſt a 
Perſon is under this Sentence he cannot commence a Suit at 
Law; tho' he may defend any Action that ſhall be brought a- 
gainſt him; ſo he may Marry or make a Will. 

He may not enter the Church in Time of Divine Service, 
but he may hear the Word preached. My Lord Coke (b) ſeems 
to intimate, that an Excommunication is a greater Diſability 
than an Outlawry ; for if a Plaintiff who is an Executor is out- 
lawed, that cannot be pleaded to diſable him from proceeding 
in his Suit, becauſe tis the Right of another; but if he is ex- 
communicated, tis otherwiſe, becaule every Man who converſ- 
eth with ſach a Perſon is excommunicated himſelf. 

But this ſeems to be a Miſtake, for they are not excommuni- 
cated till admoniſhed not to converſe with him. 

So likewiſe where there are Three Execurors, (c) and one is 
excommunicated, and in an Action of Debt brought by them 
all, the Excommunication of one is pleaded in Abatement, this 
ſuſpends, but it doth not abate the Action. 

But regularly the Plea ought not to be concluded in Abate- 
ment qrod petit judi um de Breve (d) but thus, viz. petit judi- 
rium ſe reſpondere debeat, or thus, ſuper quod the Defendant petit 
quod log uela prad remaneat ſine die, becauſe, tho“ the Party is 
excommunicated, yet the Writ is not abated, for he may 
get pans and have a Re- attachment upon the fame Ori- 

wal. 
6 Now when an Exccmmunication is pleaded, the Significavit 
(e) muſt be ſet forth ſub pede ſigilli, tis the expreſs Text of Lit-_ 
zlet:n (F) unleſs the Writ had iſſued out of the ſame Court in 
which the Excommunication was pleaded ; and the Reaſon is, 
becauſe it may appear that the Perſon is certainly excommuni- 
cated; bur tis ſufficient to alledge that the Party was excom- 


. 
— 


(5) 1 Inſt. 134 (c) 3 Lev. 208. (4) Co. Lit. 128. 3 Lev. 
134. (e) 1 Lut. 17, 18. (f) * Se ct. 201. 
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municated (g) Et protulit bic in Curia literas Teftamentarias Epiſ- 
copi, & que notum faciant univerſis quod ſcrutatis regiſteriis, &c. 
though this is not ſo poſitive as if it had been pleaded under 
the Seal of the Biſhop. 

S , "ftcavit.} 2. As to the Significavit, When a Perſon 
1s cxcymmunicated it muſt be publiſhed in the Church by the 
Miniſter of that Place where the Party lives, he being required 
by an Inſtrument under the Seal of the Court fo to do; and 
it the Ottender continueth obſtinate under that Sentence for 
40 Days, then the Biſhop of the Diocefe certifies it to the 
King in Chancery ; which. if he refuſeth, he may be compelled 
by the Archbiſhop of the Province, and this is called the S'gni- 
«cauUT,. 

# It muſt be under the Seal of the Biſhop, and not of his Of- 
ficial, ( becauſe none can certify this Matter, but the Perſon 
to whom the Court may write to abſolve; yet in ſome Places 
it may be good by Cuſtom under the Seal of the Archdeacon ; 
— then it muſt appear that the Matter was within his Juriſ- 
diction. | 

Bur be it under whoſe Seal it will, it muſt expreſs the Cauſe 
for which the Perſon was excommunicated, that it may ap 
the Eceleſiaſtical Court had Juriſdiction (2); and therefore it 
it ſets forth, it was for not anſwering Articles, or for certain 
Cauſes, without mentioning what Cauſes, tis void for Incer- 
tainty. 

The Biſhop muſt ſer forth, that the Party (H) was Reſident 
in his Dioceſe at the Time of the Excommunication, and the 
Certificate muſt ſhew in what (/) Court he was excommuni- 
catcd, | 

It muſt likewiſe ſer forth the Day on (m) which he was ex- 
communicated, becauſe tis rraverſable : See more of this m 
Cabias following: 

Errommunicaco Capiendo.] The ancient Form of the Ca- 
pia: Excommunicat. Was thus: 

Rex, rc. Suſſex Vic falutem : Significavit nobis wenerabilis pater 
Fobannes Ciceſtriæ Ep*us per literas ſuds patentes quod F. O. de Paro- 
chia de H. * ſore Dicces propter ſuam maniſeſtam contumaciam Au- 
thoritate us Epiſcopi Ordinaria Excommunicatus eft, nec ſe vult 
per cenſuram Eccleſtaſticam juſticiart, quia vero poteſtas regia ſacro- 
ſanctæ Eccleſiæ in querelis tuis deeſſe non debeat, tibi precipimus quod 
ereæd J. O. per corpus ſuum ſerundum conſuetudi nem Angliæ Siftatur, 
ſonec ſanctæ Eccleſiæ tam de contemptu, quam de injuria ei ilasa 45 
eo, fuer t ſutisfattum, Teſte, Ec. | | 


(e) 1 Vent. 222. (b) $ Rep. Trollop's Caſe. (i) 1 Roll. 
Rev. 125. ( Moor 467. (1) Mocr 773. (m) 2 Cro. 82. 
* He muſt have an Addition according to the Siatute 1 H. 5. or be 
ſpall net imar the Penalties in the Aft 5 Eliz. cap. 23. 
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By this Writ it was in a Manner left to the Dilcretion of 
the Sheriff, whether he ſhould execute it ar nor, becauſe it 
was not returnable in any Court which might enforce ths Exc- 
cution, or puniſh the Officer for a falſe Return. 

Therefore Anno 5 Eliz, cap. 23. it was enacted, that every 
Writ de Excommunicato capiendo ſhall be awarded out of Chan- 
cery in Term-Time, () and made returnable in the King's 
Bench the next Term after the Teſte, there being always to be 
Twenty Days between the Teſfe and Return. 

That after tis ſealed ir muſt be recorded in B. R. for other- 
wiſe the Party may be diſcharged without pleading it; (o) then 
it muſt be delivered to the Sheriff to execute; which if he neg- 
le& to do, the Judge of the Court may amerce him, and e- 
ſtreat it into the Exchequer. 

But if the Defendant lives in Wales, or in a County Palatine 
or Cinque Port, then this Writ muſt be ſent by Mittimus out o 
the Chancery, to the chief Officer of that Place, to proceed 
and take him. | 
The Sheriff is bound to return this Writ, and if he makes 2 

falſe Return, he forfeits 40 l. to the Party grieved; if he re- 
turn Non eſt inventus, then a Capias iſſues out of B. R. return- 
able in Term-Time, and there muſt be at leaſt Two Months 
between the Tefte and Return thereof, and a Proclamation 
muſt be made either at the County-Court, Aſſine, or Seſhons, 
Ten Days at leaſt before the Return- Day; that the Defendant 
ſhould within Six Days after ſuch Proclamation render himſelf 
in Cuſtody in Pain of 101. and the Sheriff is to make a Re- 
turn of this Capias. 

If upon ſuch Return it appears the Defendant hath not ren- 
dered his Body, there ſhall iſſue another Capias out of B. R. 
with Proclamation as aforeſaid ; and, if uport the Return there- 
of, the Defendant doth not come in, the Penalty is 20 l. and 
ſo a Pluries Capias with Proclamation, c. and like Penalty of 
20 l. and fo infinitely with the ſame Penalty, until he render 
himſelf to Priſon, 

All this is required by that Statute, and likewiſe that the ex- 
communicated Perſon hath an Addicion in the Writ of his Qua- 
lity, and Place of Abode; bur if tis with a Nufer of ſuck a 
Place, then the firſt Capias with ProclamMion ſhall be, that che 
Significavit ſhall contain, without a Penalty, that the Defen- 
dant was excommunicated for ſame of theſe Cauſe, followings 


vx. 
1. For Hereſy. . 
2. Refuling co have his Child baptized (p). 


(n) 2 Cro. 567, Cro. Car. 582. (o) 1 Vent. 338. (p) 1 Rol. 
CD. 1/4. ; 
F T4 . I'9 
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3. To receive the Sagcrar nt. 

g. To come to Divine Service. 

5. For Error in Matters of Religion or Doctrine. 
6. For Incontinency, 

7. Uſury. 

8. Simony. 

9. Perjury in the Eceleſiaſtical Court. 

10. And Idolatry. 


If none of theſe Cauſus is contained 11 the Signiſfcavit, the 
De ſendant ſhall not incur the Penalties beforementioned; nei- 
ther if he is in Priſon, beyond Sea, ar Infant, one Non ſane 
Memory, or Covert; or if he is proclaimed in « County where 
he is not for the moſt part Reſident 

And if a Cp;as with Penalties ſhould iſſue aaainſt him, when 
there are none of the above Cauſes ir the Senificavit, the Court 
will grant & Su erſedeas upon Motion; but it he ſhould be ta- 
ken, then he cannot be qcharged wi. tout pleading it, I mean 
from the Penalties ; for tho' he doth plead ir, he cannot be 
diſcharged from his * Impriſonment by ſuch Plea, until Abſo- 
Jutjor.. Shore 1 7. 

Pri, the Plaintiff ought to take Care in ſuing forth a Capias, 
with a Penalty, where none of theſe Cauſes are mention'd in 
the Certificate; () for if he doth, the Defendant may have 
an Attachment againſt him, becauſe he is oppreſſed thereby, 
and put to Expences in pleading it. 

This Statute doth not take away an Excommunicato Capiendo 
at Common Law, but only enforces a Defendant excommu- 
nicated for one of thoſe Cauſes to render himſelf under Pain of 
theſe Forfeitures; and a Man may be excommunicated (7) for 
ſeveral other Nlatters befides thoſe mentioned in the Statute, 
and *'ris the uſual Practice fo to do; but then the Proceſs maſt 
he without Penalties; and if the Defendant doth not render 
himſelf into Cuſtody, the Court of King's Bench may award 
ſuch Proceſs In Infinitum, till he doth, or is taken. 

The Mother was f excommunicated for not contributing to- 
wards the Repairs of the Church in Deeping of Linrolnſbire ; the 
Son, in Conſideration that the Biſhop would abſolve his Mother at 
his Requeſt, promiſed to pay the Tax to the Churchwardens, 
who brought an Action againſt the Son for the Money, and had a 
Verdict; and tho' it was objected that there was no Conſidera- 
tion to raiſe the Promiſe to the Plaintiffs, for the Abſolution 
was not made at their Requeſts, but at the Inftance of the De- 
fentunt; yet ſince the Mother had a Benefit by it, the Court 


— 


—— 


#* Cro. Car. 196. 2 Jones 226. 2 Jones 89. 3 Mod. 43, 29. 

T atch 174. Contra, and 1 Bulſt. 122, () Latch 174. (r) Sid. 
i8t. f 2 Lev. 119. 1 Vent. 297. | 
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reſumed the Biſhop would not have abſolved her, but upon a 
Þromiſe made to pay the Tax to the Churchwardens. 

Ceutione Admittenda ] 4. The Laws of England take par- 
ticular Care of the Liberties of the People, as in all other 
Matters, ſo in this of Excommunication ; for if one excoq- 
municared is ia Cuſtody, and offers ſuthcient Caution to the 
Biſhop ro obey the Commands of the Church, and he refuſes 
to take ſuch Caution, and to certify it to the Sheriff, that the 
Defendant may be diſcharged, he may have a Writ (/) Ds 
Cautione Admittenda directed to the Biſhop, commanding him 
to do it. 

If the Biſhop ſhould ſtil] refuſe after this Writ is ſerved up- 
on him, the Defendant may have another Writ directed to the 
Sheriff, to warn the Biſhop in Perſon to take Caution ; and if 
he ftill refuſerh after ſuch Warning, the Sheriff himſelf may 
diſckarge the Defendant. 

But if the Biſhop is apprehenſive that the Defendant will be 
diſcharged by the Sheriff, then he may ſue forth a Writ di- 
rected to him, reciting the whole Matter, at the End of which 
Writ there is this Clauſe, viz. Tihi pracipimus quod itſum F. O. a 
Priſona pred niſs in "reſentia ina cauticne Pignoratica ad minus ei- 
lem Epo de ſatisfaciend obtu.erit nullatenus deliberes abſque an- 
dato noſtro ſeu ipfius Epiſcopi in hac Parte ſpeciali, Teſte, & 

This Cautio Pignoratica is one of thoſe Cautions allowed by 
the Canoniſts where there are Three in all. | 

I. Furatory, and "That is where the Party makes Oath he will 
obey the Sentence in ſmall Offences, and that he is not able to 
give any other Security. : 

2. Filejuſſory, and that is by giving Bond with Sureties; but 
it hath been a Queſtion in whole Name the Bond ought to be 
taken, Whether in the Name of the King or the Biſhop? "Tis 
uſually taken in the Name of the Biſhop (:); but it was ob- 
jected that ir ought not to be fo, becauſe, if che Biſhop ſhould 
die, the Penalty would go to his Exccutor, therefore it ought 
to be in the Name of the King, who is by Law entitled to it. 
3. Pigneratica, and that is by laying down Money or Goods 
as a Pledye. 3 | 

But if the Defendant, without any Caution, freely offers to 
obey the Sentence, and the Biſhop refuſeth to accept it, and to 
abſolve him, an Action on the Cale lies againſt him, or he may 
de indicted for it; and the Reaton is, becauſe the Party is dam-. 
nified whilft he continues under the Sentence which he is willing 
to perform, for all that Time he is diſabled to fue, or to have 
any Remedy fur an Injury done to him. 


— ___— 
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— 


J F. R. B. fol. 63. (#) 1 Bulit. 122. 2 Lev. 36. Raim. 
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Laſiy, An Action on the Caſe will lie for maliciouſly Im- 
pleading, or canfing another to be excommunicated in the Ec- 
clefiaſtical Court; for tho', in an Action between Party and 
Parry in that Court; if the Matter go for the Defendant, he 
ſhall not have an Action on the Caſe, becauſe in ſuch Caſe he 
will have the Cofts; yet where there is a Citation ex officio 
and tis proſecuted malicioufly, withour Cauſe, fo that the Par- 
ty 15 excommunicated, and taken upon the Capias, and com- 
mitted till abſolv'd; in fuch Caſe he ſhall have an Action, for 
in ſuch Suit he can huve no Coſts. 1 Vent. 86. 


Exemption : Set Monks. Compoſition Real. 


Farmes See Clergy. . 4 


INCE there is an Order of Men ſet apart to attend the 
8 Service of God, tis neceſſary they ſhould have a ſufficient 
aintenance to ſubſiſt; that ſo they might not be diverted 
from Religious Duries, in ſeeking a Livelihood by ſuch Profits 
which may ariſe by Bargains and Contracts, or any other Se 
cular Advantages, 

Therefore by the Statute 21 H. 8. cap. 13. Spiritual Perſons 
are prohibited to farm any Lands, either by themſelves, or by 
any other to their Uſe, upon Pain to forfeit 10 }. per Month, 
one Moiety to the King, the other to the Informer ; neither 
ſhall they buy and fell again for Profit any Cattel, Victuals, or 
Merchandize, upon Pain to forfeit treble the Value, to be di- 
vided as aforeſaid, _ 

Bur if they have not ſufficient Glebe or Demeſue Lands in 
Right of the Chureh, they may farm Lands for the Mainte- 
nance of their Families, and buy Cattel to ſtock the ſame. 

This Ad was made to encreaſe Devotion, and that the Cler- 
gy might not employ themſelyes in the ordinary Affairs of Life, 
bur be intent ppon Devotion, by which Means they were in all 
likelihood to be more reſpected by the Laity ; and they have 
been ſo conformable to this Law fince the Reformation, that we 
read of no Proſecutions againſt them upon this Account. 

Fis true, about fix Years after the making this Statute, there 
was an Action of Debt brought againſt a Vicar, for farming 
Land contra formam Statuti, Oc. 

The Defendant pleaded ror babuit vel tenuit Terras ad frman: 
contra formam Statuti, and it was held, that he might give in 


Evidence that he took Lands for the Maintenance of his Fa- 
willy. 


rag. ard Feaſts : See Holydays, Frſt- Fruits: See Annal. 
Clele. 
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HIS is the Land wich the Parſen or Viear hath in 

Right of the Church ; and, that there may be a perpo- 
tual Memory thereof, tis requir'd by the Canon, that the Bi- 
ſhops procure a Terrier ® to be taken of ſuch Lands by the View 
of honeſt Men within every Pariſh of their reſpective Dioceſe, 
by the Appointment of the Biſhop himſelf, whereof the Miniſter 
is ro be one, and this is to be laid up in his Regiſtry. 

As long as the Parſon keeps rhe Glebe in his own Hands he 
pays no Tithes to the Vicar, tho' he is endow'd of all the ſmall 
Tithes in the Pariſh ; but ir hath bern held, that, if he De- 
;mife the Glebe to a Lavman, the Tenant muſt pay the ſmall 
Tithes to the Vicar, anc rhe great Tiches to the Leſſor. 

So likewiſe where the Vicar I.cafes his Glebe, the Tenant 
muſt pay the great Tithes to rhe Parſon or Impropriator, and 
the ſmall Tithes to the Vicar; bar this muſt be underſtood 
where the Land was Tithable ar the Endowment ; for, if it was 
appropriated to a Priory, before rhe Vicaridge was endow'd, 
then, tho' the Endowment. was de minutis decimis of the whole 
Pariſh, the Vicar ſhall not have the Tithes of rhe Glebe there, 
tho' he had Leaſed the ſame, becauſe it was not Tithable at 
the Time of the Endowmenr. 

"Tis true, if Tithes have once been paid out of Glebe, de- 
miſed by a Parſon or an Impropriator, it ought to be fo as of- 
ren as *tis demiſed ; bur where ſuch Tithes are demanded, if 
they were never paid, then cither of them may preſcribe, thar 
he and all his Predeceſſors () have enjoy'd the Glebe-Land by 
themſelves, and by their Tenants, diſcharg'd of Tithes to the 
Vicar ; and ſuch a Suggeſtion ſhall he a ſufficient Ground for a 
Prohibition, and the rather, becauſe ſmall Tiches our of Glebe 
Land demiſed by an Impropriator are not payable De communi 
jure to the Vicar, becauſe Eccleſia aon debet decimari E clefie. 

But if a Parſon, where there is no Vicar (x), leaſes his Glebe, 
tis otherwiſe, eſpecially if he reſerve but a ſmall Rent; for 
in ſuch Caſe the Leſſee ſhall pay Tithes of the Glebe to the 
Parſon himſelf. 

Before the Statute 14 Ed. 3. cap. 17. a Vicar had no Manner 
of Freehold in the Glebe, and therefore he could not have the 
Writ of Furis utrum to recover what had been alienated by his 
Predeceſſor, which Writ is given to the Vicar dy that Statute. 


* Canon 87. () 2 Lur. 1062. Cro. El iz. 4 More 437. 
2 Nol. Abr. 335. (x) Owen 39. 1 Leon. 300. Cro. 
Eliz, 161. Noy. 35 | 
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It huth been ſaid, that during an Avoidance (5), the Fee- 
fimple of the Glebe is not in the Patron, but in Abeisnce, 
that is, tis only in Expectation, and not in any certain Perſon ; 
and this was Liteleton's Opinion ; the Reaſon which he gives 
why it ought to be ſo, 15, becauſe it ſhould not be ſubject to any 
Alienation or Diſcontinuance, which might be maile by the 
Poſſeſſor, fo a, to Bir the Succeſſor; for, fince the Parſon hath 
Curam Ani;zarum, the Law takes Care for him that he ſhonld 
not be deſtitute of that Maintcrar-e which ares from the 
Glebe. 

The Year-Book 8 H. 6. 24. is cited to prove this; but 
Serjeant Paſton argn'd there co id nat be an Eftare for Life, 
unleſs there was alſo a Reverſion Expectant upon ſuch Eſtate, 
which muſt be in ſome Body; and Sir William Babinrten, who 
ho was then Chief Juſtice of the Co:nmon Pleas, was of Opi- 
nion, that upon an Avoidance the Fee-ſimple doth rightfully 
belong to the Patron 


Fitzhevhert (z) ſays, tis in the Patron and Ordinary; and 


long before he wrote it was held, that they might charge it be- 


fore the Church was full (a) 

Bur after Induction the Freehold () is in the Parſor ; and 
tho' he cannot commit: Waſte, yet he may dig for Leo Ore, 
and ſhall not be prohibited. 

Neither ſhall he be charg'd for his Glebe to ſend out ether 
Horſe or Man to the Afilitia, becauſe tis a Spiritual Revenue, 
and held in pura & perpetua Eleemoſyna. 

Laftly, If a Parſon or (c) Vicar fows his Glebe, and then de- 
miſes it, and doth not Leaſe the Tithes with the L: rd; or if 
he ſell the Corn, and the Vendee cuts it, yet he muſt pay the 
Tithes to the Parſon, Ec. | 

So if the Paiſon ſhould die before the Corn is cur, his Exe- 
cutor ſhall have it; but if another is inducted, tl. Executor 
of the dead Man (4) muſt pay the Tithes of the Ce to him; 
but *ris othexwiſe, if the Corn was cur in the Life time of the 
2 Incumbent ; for in ſuch Caſe the Executor pays no 
Tithes. , 

But if a Parſon leaſes his Tithes, reſerving the Glebe, and 
then ſows it, he ſhall pay Titkes to the Leſſee. 

That the Executor of the laſt Incumbent ſhall have the Corn 
owed on the Glebe, appears by the Statue 28 H. 8. cap. 11. 
which gives Power to ſuch Incumbent to deviſe the ſame ; and 
dy the ſame AR tis provided, that the Succeſſor ſhall have the 


— ———— 


* 


{y} 2 Nol. Abr. 339. (z) F. N. B. 49. b. (4) Fitz. 
Abr. Tit. Annuity 33. 5 Rep. 81. b. (b) Sid. 152. 
':) 1 Rel. Abr. 635. Pliico 1. (4) 2 Bulſt. 1$4- 

Parſonage- 


Guardian of the Spiritualties. 329 


Parſonage-Houſe, and the Glebe not ſown, upon a Month“ 
Warning. 


Guardian: Sce Courts Fccleſtaſtical. 


Guardian of the Spiritualties. 


HIS is that Perſon or Perſons, if whom the Eccleſfiafti- 

cal Juriſdiction of any Dioceſe reſides, after the Death 

or Tranſlation of a Biſhop, or whilſt he is beyond Sea in any. 

— Employment for the Church or State; and if fuch 

erſon ſhould be an Archbiſhop, the Dean and Chapter are 

Guardians, Sc. If a Biſhop, then the Archbiſhop of the Pro- 

vince is Guardian of the Spiritualties, and he may commit this 
Juriſdiction to what Perſons he thinks fit. 

But this was denied by my Lord Coke, in the Caſe of Grange 
and Denny (e), in which Caſe there was a Dialogue between 
him and Juttice Dederidge concerning this Matter; the one af- 
nrming, that at Common Law rhe Dean and Chapter, Sede v1- 
cante of the Biſhop, are Guardians of the Spiritualties, bur 
that the Archbiſhops have ic by Way of Compoſition ; and he 
inſinuates that this was an Uſurpation; for in the ſame Page 
he tells us, that great Lords will encroach on all to get what 
they cau in their own Hands. 

Now, the Year-Book (f), which he there cites, proves no 
ſich Thing ; tor Thorp, who was the King's Serjcont, ſays po- 
fhrively, that the Archbiſhops are Guardians ot zbe Spiritual- 
ties, of comman Right, and that ſo was the Cuſtom throughout 
the Realm at that very Time ; and this was not denied by Pool, 
tho" he was of a contrary Opinion as to the Right; for he beld 
that to be in the Dean and Chapter, unleſs where it was in the 
Archbiſhop by Preſcription or Compoſition ; fo that it muſt be 
a mere Imagination of my Lord Coke, and without any Ground 
for ſuch an Opinion, that Archbiſhops are Guardians of the 
Spiritualties by Compoſition. | 

Therefore, where any Queſtion ariſes, during the Vacancy of 
a Biſhoprick, who ſhall be Guardian of the Spiritualties; the 
Archbiſhop always preſcribes to it as his Right; to did the“ Arch 
biſbep of York, during the Vacancy of Durham, who was oppo- 
ſed by tne Dean and Chatter; in which Caſe my Lord Hale was 
of Opinior, that the Righr may be in the Dean and L 
Cuſtom and Uſage, as to Furiſdifion, but that they ought tv 
call a neighbouring Biſhop to aſſiſt them in Ordination; and tho” 
it was plainly prov'd in that Caſe, that the Archbiſbops of York 
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did in former Times exerciſe JuriſdiQion, as Guardians of the 
Spiritualties Sede vacante Du, ham, yet they having for a long 
Time diſuſed the ſame, and the Dean and Chapter adminiſtring 
that Juriſdiction ever ſince H. 8. the Right was adjudg'd to be 
in them. | 

"Tis true, there are fome Deans and Chapters who claim 
this Juriſdiction by Virtue of ſome ancient Grants from the 
Kings of Exg lend, but tis a Juriſdiction which always ceaſes 
upon the Conſecration of a new Biſhop to the vacant See. 

But before the new Biſhop is conſecrated, they have Power 
to accept Preſentations, and to give (g) Admiſſions and In- 
ſtitutions to Benefices, within the Dioceſe; and by the Statute 
25 H. S. cap. 21. they may grant Licenſes, Diſpenſations, Fa- 
cultics and Reſeripts, in Caſes of Appeal, as the Archbiſhop 
might have done if living And by the Starute 13 Eliz. cap. 12. 
a Miniſter, during the Vacancy of the See, may declare his At- 
ſent and Conſent, and fubſcribs the Articles of Religion before 
the Guardians of the Spiritualties, and they have Power to cer- 
tify it under their Scal. 

Now, if it ſhould happen, that they ſhould refuſe to grant 
ſuch Diſpenſations, where by Law they may and ought to do 
it, then upon a Perition to the Lord Chancellor, by the Party 
gricv'd, he may iſſue out a Writ, requiring them under a Pe- 
nalty to grant the ſame ; which Writ begins thus, 

Georgius, & c. Venerabilibus © Epregiis Viris dominis Decano & 
Capitulo Eccleſse Cathedralis, ©* Metropolit Sancti Petri Eboracan', ad 
quos omni & omnimoda Furiſdictio Spiritual & Eecleſiaſtica que ad 
Arebhiep um Eboracen plena ſede pertinuit, ipſa ſede jam vacante no- 
tori s dignoſcitur pertinere, ſalutem, Ec. 

And if, notwithſtanding ſuch Writ, they ſtill refuſe, without 
ſewing any reaſonable Cauſe, then the ſaid Penalty is forfeitea 
to the King, and the Lord Chancellor iſſues out another Writ, 
directed to two Biſhops, or to ſome other Spiritual Perſons, as 
Mall be thought fit, to do what the Guartians of the Spiritual 
ries refus'd. 


Herefy. 


HIS is an Opinion contrary to the true DoQrine of the 
Chriftian Faith, and obſtinately maintain'd by ſuch who 
profeſs the Name of Chriſt. | 
Under this Title, I ſhall only ſtew what the Law was former- 
ly, as to the Puniſhment of an Heretick, and how it ſtands at 
this Day. | 


(a) 2 Rol. Abr. 223. 
3 Before 
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Before the Statute 2 H. 4. a Biſhop could not commit any 
Perſon for Hereſy : The Proceedings againſt him were by the 
Cenſures of the Church, in order to Conviction ; that is, the 
() Archbiſhop might convict him in a Provincial Convocation, 
and then he was to be deliver'd to the Sheriff, who, by Virtue 
of the King's Writ de Hæretico Comburendo, was to burn him. 

But it being found troubleſome to ſummon a Convocation up- 
on this Occaſion, that Statute provided that every Biſhop might, 
in his Dioceſe, convict an Heretick; and if this was done in 
the Preſence of the Sheriff, (which was uſual in thoſe Days) 
for the Biſhop would fend for him on Purpoſe, then, imme- 
diately upon Conviction, he was deliver'd to the Sheriff, wha 
burnt him, without the Writ De Haretico Comburendo; but if it 
happen'd (as ſomerimes it did) that the Sheriff was not pre- 
ſent at the Conviction, or if the Heretick was order'd to be 
burnt in a County, other than where he was convicted, 
in ſuch Caſes the Sheriff could not burn him without the 
Writ, e. | 

I do not find, that a Heretick convicted had any Way to ſave 
himſelf from the Fire, but by abjuring his Opinion, and this 
was only upon the firſt Conviction; for if he relapſed, and was 
convicted the ſecond Time, then he was certainly burnt. 

And this was William Sawtree's Caſc, who Anzo 2 H. 4. was 
condemn'd by Archbiſhop Arundel in a Provincial Council, for 
a relapſed Heretick, and a Writ was directed to the Mayor and 
Sheriffs of London to burn him ; and this was by the Advice of 
the (i) Lords Temporal in Parliament afſembled, and it was 
ſubſcrib'd per ipſum Regem & Concilium. 

This was the firſt Perſon who was burnt in England for He- 
reſy, upon a Sentence given in a Council, and by Virtue of 
the Writ de Heretio comburendo. "Tis printed in (k) Fitzber- 
bert; and Burning 1s there call'd the uſual Puniſhment ; which 
muſt relate to the Uſage beyond Sea; for it was ſeldom or ne- 
ver uſed here, tho” I admit Burning was the Puniſhment at 
Common Law for this Crime; but then the Proceedings 
againſt the Offender were in the Temporal Courts upon In- 
dictment, Sc. 8 

In the Primitive Church, this, or any other capital Pu- 
niſhment for Hereſy was condemn'd ; and we are told by Swl- 
pitius Severus, that when two —_—_ proſecuted the Heretick 
Priſcilian to Death, they were ſo far cenſur d for the Barba- 
ricy of the Ac, that many refuſed to hold Communion with 
them. | 

But Father Mainbourg held, that this Severity might be juſt- 
ly infliged on them; for tho' the Church admits of no bloody 


(b) Bro, Abr. Tit. Here. (i) 2 Rol.Abr. 226. () Anno 5 
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Executions, but is contented with the Mildneſs of thoſe Judg- 
ments which the Biſhops exerciſe, purſuant to the Canons; 


yet tis ſupported by ſuch ſevere Conſtitutions of Princes, be- 


cauſe the fear of Death doth often make Hereticks apply 
themſelves ro ſome Spiritual Remedies to cure their Errors by 
a fincere Converſion. 

Our King Fames I. was of the ſame Opinion, who wrote to 
the States, that if Voeſft/nus was convided of Hereſy, he ought to 
be burnt: Tis true, That long before that Time St. Auguſtine 
approved Penal Laws for Puniſhment of Hereticks, but thoſe 
Laws did not extend to Death, for PriſciFian, as above-men- 
rioned, was the firſt who was executed for Hereſy; and the 
Sentence againſt him was grounded upon a ſecular Conſtitu- 
tion, and not upon the Laws of the Church, which were 
againſt all manner of bloody Executions among themlelves ; 
bur yet the Clergy approved ſuch Executions when they were 
inflicted by the Laity for Eccleſiaſtical Offences, though they 
ſeemed to be always againſt them; for they required Princes 
ro make Laws againſt Hereticks, and commended the capital 
Puniſhments which were enjoined in ſuch Caſes; and yet when 
they delivered Hereticks to the Magiſtrates, in order to be 
executed, it was with a Proteſtation that they earneſtly wiſh- 
ed for their Amendment, and that they did nor deſire the Cri- 
minal ſhould be puniſhed with Death, bur rather that he ſhould 
find Mercy and live, when they knew he muſt certainly die; 
but to colour their Hypocrily, they left it to rhe Magiſtrate 
to act according to the Laws, for the good ci the Church and 
S'ate. 

The firſt Inftance that we find of burning was by Fuſtini- 
an II. in the eighth Century, who burnt all the Manichees in 
Armenia. But Amo 1198. about the beginning of the thir- 
tecnth Cemury, the Albigenſes in the South Parts of Fance, 
preaching againſt the Corruptions of the Popiſh Clergy, were 
for that Reaſon reputed Heretieks; and St. Dominick came out 
of Spain to convince them of their Errors, but without any 
Et, and therefore he perſwad<d the Magiſtrates to burn them. 

But as yet there was no Law for ir, therefore by the fourth 
Lateran Counc'l it was decreed, That Hereticks ſhould be de- 
livered to the Magiſtrates to be extirpated, which is a very 
ſoft Word for Burning, and if they negleged, then they were 
to be excommunicated. Princes were alſo depoſed by the 
Pope, and their Subjects abſolvec from their Allegiance ; and 
chis was ſo terrible to them, that chey choſe to deliver up 
their Subjects to this Death. 

In Wicklif:'s Time (J) a Bill paſſed the Houſe of Lords, but 
it was never ſent to the Commons, that, upon a Cerificate, 
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made by the Biſhop to the Court of Chancery, of the Names 
of ſuch of Wickliffe's Followers who preached without Licenſe, 
and drew great Aſſemblies rogether, the Chancellor ſhould 
iſſue out Writs to the Sheriff ro apprehend and commit them, 
there to remain till they jultify themſelves according to the 
Laws of the Church. 

But in the next Parliament, the Commons by (m) a Bill de- 
clared, that they never aſſented to that Act, and therefore 
deſired that it might be taken as void. 

My (n) Lord Coke tells us, that it was uſual in thoſe Days 
to engroſs all Acts of Parliament in Parehment, and to tranſ- 
mit them under the Great Seal ro the reſpedtive Sheriff of 
every County, in order to be proclaimed there; that this AR 
5 R. z. tho' it was only an Ordinance of the King and Lords, 
and not an AG of Parliament, for want of the Concurrence 
of the Commons, was engroſſed, and tent to the Sheritfs to be 
proclaimed ; but that the AR 6 R. 2. by which that Ora:- 
nance was declared to be void, was never engroſſed; it was 
then, and ever ſince kept back, as my Lord Coke ſays, by the 
Prelates ; and the Ordinance hath been continually printed in 
our Statute- Books, which muſt be very extraordinary, becauſe 
* ſuccerding Parliament hath taken Notice of this ſuppoſed 
Act. | | 

But when R. 2. was depoſed, then in Gratitude to thoſe Cler- 
gy who aſſiſted Hen. 4. in his Uſurpation, he got a * Law to be 
paſſed in both Houſes, to which he willingly gave his Aſſent; 
the Purport whereof was, That none ſhould Preach withour 
Licenſe, nor deliver any Doctrine contrary to the Determi- 
nation of the Holy Church; und if any Perſon was ſuſpeded 
of doing to the contrary, then he was to be committed by 
the Ordinary till he was either convicted or abjured his Opi- 
nion; and if he refuſed, or did relapſe after Abjuration, chen 
he was to be delivered to the Civil Magiſtrate ro be burnt ; 
bur firſt his Conviction was to be certified into the Chancery, 
upon which à Writ iſſued out to burn him. 

But Anno 25 Hen. 8. one Phillizs having complained to the 
Cemmons of his intolerable Uſage by the Biſhop of Londen, who 
had commited him only upon Suſpicion of Hereſy without 
any manner of Proof; and this Complaine being tent to the 
Lords, and they not regarding it, the Caramons ſent up a 
Bill, which in Effect was a Repeal of that Statute 2 Hen 4. 
ſetring forth that as yet there was no Declaration whar ſhould 
be Hereſy, but only in theſe general Words, viz. That it h 
an Opinion contrary to Scripture or Canonical Sant ions, then they 
ſhew that the Proceedings in this Caſe were without Prefent- 
ment, therefore it was provided that Hereticks ſhould be 


(mw) 6 R 2, () 3 liſt. 41. * 1 Hen. 4. C. 15. 
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(5-1. be burnt, but not without the Writ de Heretico combu- 
; aud that none ſhould be proſecuted upon any Canon 
Law, for ſpeaking or doing any thing againft ir. 

But now, by the Ad 1 Edw. 6. cap. 12. both theſe Statutes 
are repcaled; and there is no (a) Statute Law in Force againſt 
Hereticks, ſo that the Proceedings againſt them muſt be by 
the Cenſures of the Church only. By rhe Act 23 Hen. 8. cap. 9. 
*tis provided that Archbiſhops may cite for Hereſy in an 
Dioceſe within their Provinces, the Biſhop of ſuch Dioceſe 
couſenting, but if he refuſe, then to proceed againſt the He- 
retick. 

And it was very neceſſary that thoſe Statutes ſhould be re- 
pealed, becauſe, When Biſhops had Power to commit Men up- 
on Suſpicion of Hereſy, they did exerciſe that Power in a very 
extraordinary Manner; as for Inſtance; An Executor was ex- 
communicated at the Suit of a Widow, for denying her the 
third Part of her Husband's Goods. But in another Place (6) 
my Lord Coke tells us it was for not paying a Legacy ; and 
beirg under the Sentence, the Man declared that he did not 
fear it, for that he was not excommunicated before God, be- 
cauſe he had as good a Crop of Corn as any of his Neigh- 
bours ; for theſe Words he was committed by Archbiſhop 
Bouchier to Maidftone Gaol, as one non immerito de Hereſi ſuſ- 
petum ; but the Priſoner was diſcharged upon a Habeas Cor- 


tus, by the Court of King's Bench, and Sir John Markham the 


Chief Juſtice declared the Opinion of that Court, that it was 
not Hereſy againſt the Determination of Holy Church, and fo 
not within the Words or Meaning of the Statute. 

"Tis certain, that capiral Pumſhments may deter Men from 
propagaring Hereſies, and this may be the Reaſon why Calvin 
was ſo zealous with the Magiſtrates of Geneva to burn Serve- 
tus, who about the beginning of the Reformation revived the 
Arian Hereſy, by denying the Godhead of our Saviour: This 
Puniſhment did frighten Gemilis and Blandrata from Geneva, 
who were both guilty of the ſame Hereſy ; for which the one 
was afterwards behcaded in Swiſſerlaud, but the other was 
ſtrangled in his Sleep by his Nephew. 

Not long after the Execution of Servetus, there was one 
Caſtalio who wrote againſt it; and Beza anſwer'd him in a 
Treatiſe which he called, De Hereticis a Magiſtratu puniendis, 
wherein he maintains that the Magiſtrate may puniſh Herc- 
ticks with Death. 


— 
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This Doctrine hath ſinee been compared to the Invention 
of Bombs, which are of great Advantage to thoſe who firlt uſe 
them, eſpecially if at the ſame Time they are the ftrongeſt 
Party; but if they ſhould afterwards happen to be the weak- 
eft, then they are deſtroyed by their own Invention. 

Thus, tho” it might be a preſent Advantage to a prevailing 
Party to affert the Right of Magiſtrates ro puniſh Hereticks 
with Death; yet if that Side ſhould afterwards become weak, 
and the other ſhould prevail, they might maintain the ſame 
Right in their Magiſtrates to puniſh ſome of the weakeſt Side 
for Hereticks, eſpecially fince it was in the Power of the 
ſtrongeſt Party to declare what Hereſy is. | 

And this may be a Reaſon why the Parliament 1 Eliz. 
enacted that nothing ſhould be Hereſy but that which had been 
ſo adjudged by the Canonical Scriptures, and by the firft four 
general Councils, or by any other general Council, wherein 
the ſame was declared Hereſy, by the expreſs and plain Words 
of Canonical Scripture, or ſuch which ſhall hereafter be de- 
rermined to be Hereſy by the Parliament, with the Aſſent of 
the Clergy in Convocation. 

The Offender in this Nature, though convicted, incurs no 
Forfeiture of his Temporal Eſtate, becauſe the Procecdings 
againſt him are pro Salute anime. 

The Puniſhmene by Death was Arno 29 Car. 2. ca). 9. 
thought to be too ſevere, and therefore the Writ de Heretico 
comburendo was taken away ; and Hereſy is made puniſhable by 
the Eccleſiaſtical Laws, either by Excommunication, Depri- 
vation, Degradation, and other Cenſures, but not extending 
to Death. | 

And this was the Opinion of Mr. Furien, who, in his Apo- 
logy for the Reformation, affirms that Hereticks were not to 
be puniſhed with Death, and amongſt other Reaſons he al- 
ledges the Temper of our Saviour towards the Saddzcees, for he 
dealt with them with great Clemency, and did not blame the 
Magiſtrates for tolerating them. | 


Holidays. 


T NDER this Title, I hall ſnew che Practice of the Fore; 

Church, the Cuſtom of the Heathens, and the Utage' of 
the Chriftians under the Goſpel Diſpenſation, to oblerve cer- 
tain Feſtival Days in the Lear; and laſtly, in what Manner 
they are enjoined to be obſerved in cur Lax And, 

Firſt, As to the Ferifh Church, tis plain they had à Power, 
and did actually appornr ſuch Days to be obſerves, in order 
to magnify the Name of the Lord, and to gir: Taanks unite 
dim, and to zejoice for his Blefſtng:. 


Thus 
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Thus the Feaſt of the Dedication, both ot the “ Temple 
and the Altar, the Feaſt of the Tabernables and Trumpets, 
are expreſly mentioned in the Scripture ; and many more are 
to be found in (a) Siconius ; bur I ſhall inſtance in one more 
out of the Scripture, viz. Fifty Days after the Celebration of 
the Paſſover the Lord deicended upon Mount Sinai, at the Pro- 
mulgation of the Law, and that Dey was always commemora- 
ted in a peculiar Manner by the Fews. 

Secondly, As for the Heathens, who were guided only by the 
Light of Natural Reaſon, they obſerved ſome Days in the 
Year with diſtinguiſhed Solemnities; and theſe were ſuch in 
which they had received any extraordinary Benefits, and ſome 
to commemorate the Renown of their brave and heroick An- 
ceſtors. 

Thus the Pemans had their dies natales in great Eſteem, and 
the Chriſtians in Imitation of them (for certainly they were 
to be imitated in many good Things) did, on certain Days, 
commemorate the Lives and Deaths of the Apoſtles, Evange- 
I: its, and Saints, and not only ſo, but that by this Means they 
might imitate them in all Godlineſs and Works of Piety. 

Thirdly, This was an ancient Cuſtom in the Chriſtian Church, 
for the Apolltles rhcmſclves appointed the Firff Day of the 
Week to be obſerved in a ſolemn Manner, in Remembrance of 
the Reſurrection of our Saviour; and ſince ſuch tranſcendent 
Nercies were derived to us by his B:tth, Crucifixion, Refur- 
redion and Aicenfion, we ought not only ro acknowledge 
rhe ſame cvery Day of our Lives, but in a more peculiar 
Manner upon certain Days appointed for that Purpoſe by the 
Church. 

And it was very early that the Feaſt of Eaſter was kept, as 
1 St. Awuſtin tells ns, Ex Authoritate S$.ripturs & Univerſe Eccle- 
fie; and fo long allo as in the ſecond Centurv, there was a 
C:arention in the Churches of the Eaſt and Heſt, concerning 
the very Day on which it ſhould be celebrated, 

So for our Whitſurtide ; as the Fett oblerved that Day on 
which the Lord deſcerded on Mount Sinai, as before-mention- 
ed, which was Fifty Days after their Paſſ ver, ſo we celebrate 
the Fealt of Pentecoſt, becauſe the Spirit of the ſame God de- 
ſcended upon the Apoltlcs on that Day, being fifty Days after 
our Eafter. : | 

The next was Chr mat; and tho“ the Ancients diſagreed 
about the Time of our Saviour's Birth, yer they ſet apart 
one Day in the Year to commemorare his Nativity ; they 
I:kewiſe kept the Feaſt of the Epiphany : And we are told by 
Clemens Alex andrinus, who lived about the beginning of the 


* 6 Eura. 16. 1 Mac. 4. 59. (a) De Refublica Hebr. Lib. 3. 
cap. 16. f Epilt. 19. cap. 14. * 
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third Century, that the ancient Chriſtians kept no other 
Fealts; for they did not call the Apoſtles Saints, but plain 
Matthew, Mark, &c. "Tis true, they celebrated the Anniverſa- 
ry of their own Martyrs, by meeting year! their Tombs, 
and there they praiſed their Actions, and exhorte4 one ano- 
ther to imitare them in ſuttcring for the fake of their Re- 
deemer. 

Afterwards there were many Days obſerved by the Chriſtianeh 
which were ſpent in Acts of Piety, in Charity, and other 
Religious Exercites ; but not in Revelling and Drunkenneſs, 
as they are too frequently ſpent in our Times. 

And certainly the Chriſtian Church hath as great a Power 
to inſtitute theſe Feſtivals as the Feeviſh Synagogue had; for 
the Reaſon of ſuch Inſtitution is full the ſame, viz. ro praiſe 
the Lord in a more peculiar Manner for his Mercies, and for 
thoſe Examples of the bleſſed Saints and Martyrs, which he 
hath ſet before us for our Imitation. 

I know *tis objected, that the Fervs were directed in this 
Matter, by the immediate Appointment of God himſelf, that 
they might more truly perform the Services due to him; but 
if the Church appoints nothing which is either againſt the 
Scripture, or condemn'd by it, if it doth not make the Word 
of no Etfect by vain and ſuperſtitious Traditions, as * Fero- 
boam did, by inſtituting a new Paſchal Feaſt to be obſerved ac 
another Time and Place than where God has appointed it; 
then, though no ſuch divine Direction was given to the Chri- 
ſtian Church for the Obſervance of ſuch Days, that Church 
hath Power to appoint and enjoin the Obſervance of Feſtiyal 
Days, for the Reaſons already mentioned. | 

Beſides, the appointing ſuch Days to be obſerved is no more 
than the Appointment of ſome ſacred Actions to be performed 
ar thoſe Times, by which the Days are ſanctiſied, and not the 
Service by the Days; and in that Reſpet the ſacred Ceremo- 
nies may be called Circumſtantial, and ſubſervient to that 
Worſhip which is by Divine Inſtitution. 


About the beginning of the Reformation there were great 


Conrefts abroad concerning Holidays ; for Beza, in his Life of 
Calvin, tells us that the Church of Geneva aboliſhed all Feſti- 
vals, except Sundays ; but that the Canton of Bern at a Synod 


held at Larſan, eftabliſked them again, to which Calvin would 


never agree. f 

And if thoſe, who are ſo peeviſh with our Church, for in- 
ſtituting particular Prayers on ſuch Days, would but conſider 
how natural tis for us in our civil Concerns to commemorate 


thoſe Days in which we were delivered, by any unexpected 


Means, from Temporal Evils and Loſſes, or in which we re- 
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ceived any extraordinary Advantages, or Bleſſings relating to 
our Fortunes or Promotions here, they would not be ſo angry 
at our oblerving thoſe Days in a more ſolemn Manner, in 
which we were delivered from eternal Death, and made capa- 
ble of inheriting everlaſting Glory. 

Therefore, ſince we are more apt to be led by Imitatian 
than Inſtruction, the Church has thought fit to ſer apart cer- 
tain Days to commemorate the Births, Holy Lives and Deaths 
of thoſe Saints and Martyrs who had ſuffered for the Ciriſtian 
Religion; and theſe we call Holidays, and as ſuch they are 
enjoined to be obſerved, not only by the ancient + Canons, 
bur by thoſe of our Church, by which all Perſons are to celc- 
brate and keep the Lord's Day, and all other Holidays, ac- 
cording to the Rules and Orders of the Church of England, 
preſcribed in that Behalf, viz. in hw aring the Word read and 
taught, in publick and in private Prayers, in acknowledging 
their Sins, Sc. But there is no Rule given as to Abſtinence 
from bodily Labour. 

And by another “ Canon, the Common Prayer is appointed to 
be read on ſuch Days as are to be kept Holy; and the Minifter 
is Iikewite enjoined to declare to the People every Sunday, 
Whether there are any Holidays or Faſting Days in the Week 
following ; and if he neglect fo to do, and is admoniſhed by 
the Ordinary, and ſhall negle& a ſecond Time, he ſhall incur 
the Cenſures of the Law. 

The Scripture hath not determined the Number of Holi- 
days, this is left to the Church; therefore, in a Synod held at 
Oron, Anno 1222, Holidays were divided into three Sorts. 

1. Into thoſe which were to be obſerved with all manner of 
Reverence, and ſuch were all Sundays. 


2. Into thoſe wherein all manner of Servile Works of infe- 
rior Nature were to be refrained. 

3. Into thoſe wherein any Buſineſs might be done, after 
Mats was performed, and not before. 

And that the People might know what Days are ro be kept 
Holy, they are particularly mentioned in the Statute 5 & 6 
Ed. 6. cab. 3. and thoſe, and no other are ordered by that Sta- 
rute to be obſerved, which are as follow: 

All-Saints, Andrew, Annunciation, Aſcenſion, Barnaby, Eartholo- 
mee, Circumciſion, Epiphany, Eafter- Mcnday and Tweſday, Fames, 
Great and Leſs, Innocents, John Baptiſt, Fohn FEvangeliſt, Luke, 
Mark, 7latthew, Matthias, Michael, Nativity of Chriſt, St. Paul's 
Converſion, St. Peter, Philip and Facob, Purification, Sundays, Simon 
and Fude, St. Stephen, St. Thomas, Whitſon- Monday and Tueſday. 

The Statute: before mentioned tells us, that thoſe Days are 
not to be accounted Holy in their own Nature, but becauſe of 
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Holy Duties to be performed, and that they are not dedicated 
ro any Saint in particular, but only to God, in Re. nembrance 
of a Saint; and this may be ſufficient to remove thoſe ſuper- 
ſtirious Opinions which ſome Men have, relating to the Ob- 
ſervance of them. | 

This Act was repealed by an Act 1 M cap. 2. but that was 
repealed by another, Anno 1 Fac. 1. cap. 15. and from hence a 
a Quetties hath ariſen, Whether that Statute 5 2 6 Ed. 6. is 
now in Force, becauſe tis not revived by Special Words ? 
Tiis a Queſtion which is anfwer'd by my Lori * Cote, <>. 

that where a Statute which repeals another is repealed it ſelf, 
it makes the firſt Act which was repealed ſtill in Force. 

Bur admitting the Law ſhould be otherwiſe, yer fince the 
alen dur, pretixed to the Book of Common Prayer. mentions all 
thoſe Holidays, and directs that they ſhould be obſerved in the 
Church of England ; and fince that very + Kalendar is eſtabliſh- 
ed by the Act of Uniformity, 'tis therefore Part of tie Law 
of the Land: And it was the Opinion of that Parliament in 
which that Act paſſed, that thoſe who abſence themſelves from 
their Pariſh Church where Common Prayer and Preaching is uſed 
on thoſe Days, do ſchiſmatically abſtain from the ſame. 

Beſides, the Starute 1 Ex. is declared by this Act to be in 
full Force, and there the Liturey is eſtabliſhed. 

Now by the one, every Parithioner is enjoined to reſort to 
his Pariſh-Church on Holidays, under the Penalty of the Cen- 
ſures of the Church, and 12 d. for every Offence ; and by the 
other, there are Colletts, Ejiſtles, and Goſpels appointed to be 
read on cach Holiday. 

"Tis plain, that the Clergy and People are not very ſtrict 
in obſerving theſe Days, and there are no other Penal Laws 
ro enforce ſo neceſſary a Duty; but the Miniſters may be com- 
pelled to it by their Dioceſans, for they have the ſame Power 
to oblige them to this Duty, as they have to make them ob- 
ſerve the Sabbath. 

"Tis true, there is a Proviſo in the Stature of Ed. 6. bat 
Labourers and Fiſhermen may {upon Occaſion) work on theſe 
Days, either in or out of Harveſt ; and 'tis certain, that this 
Liberty is carried farther than ar firſt intended, and in a 
Manner to the total Prophanation of all Days fer apart for 
Religious Worſhip. 

And though ſome Perſons, through an immederate Deſire of 
Profit, and ſome for Pleaſure, have neglected to come to 
Church on theſe appointed Days, yet if the Cleray would 
conſtantly attend the publick Service, this might in Time thr 
up the People by their good Example to the Religious Obſer- 
vance of Holidays. 


A 23 Inſt. 686. Car. 4 ad. 4. 
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Laftly, Thoſe which I have mentioned are the ſtated Holi- 
days of the Church ; but there are ſome other Days which are 
to be obſerved by particular Ads of Parliament, as the Fifth 
of November (a), wiuch is a Day of Thankſgiving for the Diſ- 
covery of the Gunpowder Treaſon. | 

The Twenty-ninth Day of May (b), as an Anniverſary for 
reſtoring the Royal Family ; both theſe Statutes are appointed 
ta be read in the Church reſpectively on each of the ſaid Days, 
after Morning Prayer or Preaching. 

So the Thirtieth of Fanuary is a Day of Humiliation for the 
Murder of King Charles I. but this Act is not directed to be 
read in the Church. 


Hoſpitallers. 


HERE was an Order of Religious Knights eredted 

about the 17th Year of Ed. 2. who lived under particu- 
lar Rules, and of which the Grand Mafter and two Chaplains 
only were to be Eceleſiaſticks, and theſe: were called H»/pital- 
lers, becauſe they built an Hoſpital at Feruſalem to receive 
Pilgrims. 

Theſc Knights ſucceeded the Templars, who were fo called, 
becaule they had a Temple at Feruſalem tor the Purpoſe afore- 
ſaid ; but they being ſuppreſſed by a Council held at Vienna, 
in the Reign of Pope Cleent V. (c), their Lands here in Eng- 
land were transferred by the Parliament to theſe Heoſpitallers 
(d), who were allo Knights of St. Fobn of Feruſalem, and are 
ow thoſe which we call Knights of St. Fohu of Malta. 

This Order had large Endowments to ſupport themſelves, 
and entertain Pilgrims, and had alſo many Privileges granted 
to them by teveral Popes, of which this was one, viz. That 
their Lands ſhould be diſeharged from Payment of Tithes. 

There are none of this Order in Exgland, for it was diſ- 
ſolved in the Reign of H. S. of which I ſhall give a particular 
Account. | 

Several Abbots ſurrendred their Monaſteries to that King 
in the 29th Year of his Reign; and two Years afterwards an 
ACt paſſed (e) to confirm thoſe Surrenders, in which there was 
a Special Clauſe, that the King and his Patentees ſhould hold 
thoſe Lands diſcharged of Tithes in the ſame Manner as the 
Abbots held them at the Time of the Diſſolution ; and this Act 
extended to all Aonaſteries which ſhould afterwards be ſurrendered 
to the King 
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The Heſpitallers were not then diſſolv'd, nor until the Year 
afterwards, viz. by an Act made 32 H. 8. cap. 24. by which 
their Lands, and all the Privileges they had therein were given 
to the Crown; but in the Act there is no particular Clauſe to 
exempt them from Payment of 'Tithes, ſo that the Lands being 
granted (f) tothe King, and not ſurrendered, they are not com- 
prehended within the Letter or Meaning of the Act 31 II. S. 
and therefore ſhall pay Tithes. 

But my Lord Dyer (g) tells us, that An 19 Elis. upon Con- 
ſideration of this Statute, Judgment was given to the contrary ; 
and Anno 4 Car. 1. the like Queſtion came in Debate again, and 
it was held, that the ()) Exemption which the Hitlers had 
from Payment of Tithes was a Privilese, and tho' tis true that 
all Privileges arc Perſonal, and that when the Perſon or Corpo- 
ration to which they are annex 'd is either (i) dead or diſſolv d, 
that the Privilege is likewiſe gone; yet when tis given or tranſ- 
ferr'd to another by Act of Parliament before the Diſſolution 
of the Corporation it ſelf, they ſhall enjoy it. 

That this Privilege was given to the King by the Statute 32 
H. 8. and therefore not only he but his Patentee ſhould hold 
them diſcharg'd of Tithes ; becauſe tis not a perſonal Privilege 


in the King alone to whom it was transferr'd, but a real Diſ- 


charge of the Land it ſelf from Payment of Tithes, which ac- 
companies it in whoſeſocyer Hands it ſhall fall. 


In-ontizency : Sce Adultery, 


Incumbents. 


N Incumbent is properly a Clerk who is Reſident on his 

Benefice, and is fo call'd becauſe he doth or ought to 

bend all his Study to the Diſcharge of the Cure of the Church 
to which he belongs. 

And * Dr. Watſon tells us, that there are ſome Churches which 

have two Incumbents, each of which have the entire Cure of 

the Pariſh: Bur for the moſt part, where there are two Incum- 


bents, the one is a Rector, the other a Vicar; and tho' both 


are inſtituted equally ad Curam animarum, yet tis certain, that 
the Generality of theſe Rectors are not, by Law, oblig'd to 
any Duty, but the whole Care of the Pariſh is thrown upon 
the Vicar. 

Indeed, there may be two ſeveral Incumbents in one Church, 
one of the one Moiety, and the other of the other, and a Part 


(f) Moor 913. (g) Dyer 277. b. (0) Jones 182. 
Larch. 89. Bridgman 32. (4) 2 Brownl. 8. 20. F* Clergy- 
man's Law, pag 4. Gibſon's Cod. 863. . 
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of the Church and Pariſh allotted to each ; in which Caſe ir 


will be otherwiſe. 


Indicarnit. 


Y the Common Law, if the Incumbent preſented by one 
B Patren libell'd for Tithes againſt the Incumbent of ano- 
ther Patron, the Writ of Indicavit did lie, which is in the Na- 
ture of a Prohibition, and iſſueth out of the King's Courts at 
We min ſter; tis to be brought by the Patron of the Defendant 
in the Spiritzzal Court, and to be directed either to the Party 
himicit, or to the Eecleſiaſtical Judge where the Cauſe is de- 
pending; and 'ris ro prevent a Recovery in that Court till the 
Right is determin'd at Common Law. 

After this Writ was ſerv'd, all Proceedings in the Spiritual 
Court were ſtaid; but then the Patron might have a Writ of 
Right ge advcatione decimarum by Virtue of the Statute of W. 2. 
cap. 5. tho" not unleſe he claim'd the Advowſon in Fee; for 
if he was Tenant in Tail, or for Life, he could not maintain 
a Wrir of Righr, but in ſuch Caſe he was to appear upon an 
Attachment, and receive a Declaration, and then plead his 
Title, and fo to proceed as in other Prohibitions; and when 
Judgment was given at Law, the Cauſe was remitted to the Ec- 
pn Court, and determin'd there according as it was at 

aw. 

And it was not material at the Time of the making that Act 
(&) of what Value the Tithes were; but by the Statute Articul; 
Cleri (I) they muſt amount to the fourth Part of the Value of 
the Church, otherwiſe an Indicavit will not lie if brought by a 
common Perſon, neither will it lie if brought before the Libel 
or after the Sentence in the Spiritual Courr. 

Nor is it neceſſary that the Value of the Tithes ſhould be ſer 
forth in the Ixdicavit, for if they do not amount to the fourth 
Part, that muſt be ſhew'd on the other Side for a Conſultation. 

Bur all theſe Proceedings being now obſolete, I ſhall not en- 
large any more upon this Writ. 


Tnduttion. 


5 is HIS may be compar'd to Livery and Seiſin of a Freehold; 
for 'tis putting the Miniſter in attual Poſſeſhon of the 
Church, and of the Glebe Lands, which are the Temporalities 
thereof, + for before Induction he hath no Frechold in them. 


(Y) 2 Inſt. 364. (1) Cap. 2. + 4 Rep. 79, Plow. 
Com. 529. 
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It may be made by a Biſhop, or by a Dean and Chapter, as 
particularly by the Dean and Chapter of St. Paul's, and of 
Litchfield ; it may be done by the Patron himſelf, but not as 
Patron, bur by ſome other Authority, as if a Biſhop is Patron of 
a Living within his Dioceſe, in which Caſes it muſt be either 
by Preſcription or Compoſition ; thus the Lord Duke of Atoun- 
tague doth induct the Dean of Battel in Suſſex into that exempt 
Deanery. 

Bur the uſual Method is by Virtue of a Mandate, under the 
Seal of the Biſhop, to the Archdcacon of the Place; who ſeldom 
InduQts any Clerk in Perſon, but iſſues out his Warrant to all 
Clergymen within his Archdeaconry, requiring them or any 
of them to do it; then one of the Clergy, taking the Perſon to 
be inducted by the Hand, lays it on the Key of the Church, 
in the Door, and pronounces theſe Words: 

By Virtue of this Warrant, I induct you into the real and actual 
Poſſeſſion of the ReHory of H. ct all its Profits and Appurtonances. 

Then he opens the Door of the Church, and puts the Perſon 
into Poſſe fon thereof, who uſually tolls a Bell, which is ro 
give the Pariſhioners Notice that tom.: + ; *s doing in the 
Church. 

This Ceremony being over, the Perſon thus Inducted is then 
complecar Incumbent, and entitled ad Beneficium, that is, to an 
Eſtate in the Glebe and Tithes. 

Then the Inductor is to certify the Induction, which he en- 
dorſes on the Archdeacon's Warrant, and all who are preſent 
uſually ſet their Hands to it as Witneſſes. 

But if the Key of the Church cannot he had, the Clerk to 
be inducted may lay his Hand on the Ring of the Door, or on 
the Churchwall, or on the Fences in the Churchyard, and ei- 
ther of theſe is ſufficient. 

And if the Perſon, who hath Authority to indu&, ſhould be 
hinder'd by force from performing that Office, the Common 
Law hath provided a Remedy by the Writ, de vi Lai d amoven- 
ds, directed to the Sheriff, who, by Virtue rhereof, may * 
prehend the Parties, and bring them to the King's Bench to be 
nin'd; and there are Inſtances where, in ſuch Caſes, that 
Court hath granted Reſtitution; ſo is Williamſon's Cale, Anno 
38 Elz. where one was put out of Poſſeſſion by the Sheriff, and 
another plac'd in his Room, the Court of B. R. awarded Re- 
itirution, and Juſtice Croke cited a Precedent where it had been 
formerly done. ; 

So is | Robert's Caſe, where the Sheriff return'd non invent 
vim Laicam, nec armatam potentiam z yet upon Affidavit made 
of the Force by which the Party was put out of Poſſeſſion, the 
Court of X:ng's Bench granted Reſtitution. 
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Tis true, this is not very conſiſtent with what Serjeant“ Mor 
hath reported in the fame Book about 10 Years afterwards, 
where he tells us, that in ſuch Caſe the Court would not grant 
Reſtiruſion; and though the Writ is returnable in that Court, 


and, together with the Return, is there to be filed; yet he 


tells us, it was taken off the File; and upon Affidavit made, that 
the Shcrift had remov'd one by force, and put another in Poſ- 
ſeinon, the Return was filed in the Court of Chancery ; and that 
Court granted Reſtitution upon his Motion: And if a Court of 
Equity may doit, I can ſee no Reaſon why a Court of Law 
mould nor. 

There is a Note in Siderſin, that a Vi Laica amovenda is but 
a feeble Remedy, becauſe it doth not reſtore the Party to Poſ- 
ſeſhon ; tis probable this may be grounded on the Opinion of 
my Lord Coke, in 3 Bulft. 92. who tells us, that Reſtitution can- 
not be granted on Afidazits; for the Juſtices of Peace cannot 
grant it upon an Indictment for a forcible Entry, upon the Sta- 
tute 8 H. 6. which mutt be a Miſtake, either in him, or the 
Reporter; becauſe that Statute was made to Remedy the De- 
ſects of the former Statutes in this Caſe, but by that Statute 


they have ſuch Power. 


Bur to return; the Ceremonies before-mention'd are only to 
make the Induttion publick as it ought to be, that the whole 
Pariſh may take Notice of ir. 

The Perſon thus inducted muſt, within () two Months af- 
terwards, read the 39 Articles, and declare his unfeign'd Aſſent 
and Conſent to them after the Common Prayer is begun and be- 
fore tis ended. 

And hkewile within the ſaid two (n) Months, he muſt, up- 
on Sanday, read the whole Service for that Day out of the 
Book of Commen Prayer, and declare his Aſſent to it in that ve- 
Ty 3 to which he was inducted, which he mutt do in theſe 
Words : 

IP. S. do declare my unfeioned Aſent and Conſent to a and every 
Thing contain d and preſcrib d in and by the Book intitled, the Book 
of Common Prayer, and Adminiſtration of Sacraments, and 0- 
ther Rites and Ceremonies of the Church, according to the Uſe of the 
Church of England, together with the Pſalter or Pſalms of David, 
fointed as they are to be ſung or ſaid in Churches, and the Form cv 
Manner of making, ordering, and conſecrating Biſhops, Prieſts, and 
Deacons. 

The Perſon negleCing any of theſe Things, the Church there- 


by becomes void, and this he mult do zoties quoties he accepts 
any other Living. 


* 
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Indudction is a Temporal Act, and therefore if the Archdea- 
con ſhould either refuſe to induct a Parſon, (o) or to ſend his 
Warrant for that Purpoſe, an Action on the Caſe lies againſt 
him, in which the Plaintiff ſhall recover Damages, but cannot 
by a Verdict be inveſted in the Glebe or Tithes; he may like- 
wiſe be proſecuted in the Eecleſiaſtical Court, and there he 
will be compell'd by a Sentence to induct the Clerk. 

As to this Matrer, my Lord Coke calls an Archdeacon an Ec- 
eleſiaſtical Sheriſt, and tells us, he may be puniſh'd in the Spi- 
ritual Court, as well as by an Action at Common Law, for re- 
fuſing to induct a Clerk; but where the Thing to be done is 
meerly Spiritual, and no Temporal Damage can enſue to the 
Party, for the Neglect or Refuſal of the proper Perſon to do 
it, in ſuch Caſe an Action at Law will not lie, but he ſhall be 
puniſh d in the other Court. 

After he is inducted to the Church (þ), his Inſtitution ſhall 
not be queſtion'd in the Spiritual Court, becauſe the Church 
is then full; and if the Inſtitution is inſufficient, that may be 
ſhewn upon the Trial of the Induction in the Temporal Court, 
which will certainly be wrong, if the Inſtitution upon which 
"ris founded is ſo; neither hath any one a Right to the Tithes 
which ariſed during the Vacancy, beſides the new indufted In- 
cumbenr, for he hath then jus ad rem. 

But if the Authority of che Perſon who made the Mandate 
ſhould be determin'd * either by Death or Removal before the 
Clerk is inducted, then his Induction afterwards would be void; 
as if che Archbiſhop, during the Vacancy of any See, admits 
and inſtitutes a Clerk, and then makes a Mandate to the Arch- 
deacon to indutt him, and before tis executed a new Biſhop is 
conſecrated, the Induction afrerwards made by Virtue of that 
Mandate is void; becauſe the Archdeacon deriv'd his Autho- 
rity from the Archbiſhop, and ſuch an executory Power ceas'd 
upon the Conſeeration of the new Biſhop. 

But this Judgment was revers'd in the f Excheauer Chamber, 
becauſe the Archbiſhop hath a Sovereign Authority through- 
out his whole Province, and when he doth any Thing which 
a Provincial Biſhop ought to do, ſuch Act is not void but 

voidable. 

Beſides, his Mandate to the Archdeacon is to one who hath 
Authority to induct virtute Officii, and the Mandate it felf .is 
only to intimate that the Perion is inſtituted, and ro oblige the 
Archdeacon to indu& him under the Penalty of Eccleſiaſtical 
Cenſures; the Induction is only Miniſterial, tis the Inſtitution 
which is the Judicial Act, and which the Archbiſhop had an 
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undoubted Power to grant, for he is Guardian of the Spiritual- 
ties during the Vacancy ; and the Law is clear, that an Au- 
thority well commenc'd ſhall be perfected by the ſame Perſon. 
Having mention'd before that Induct jon is triable in the Tem- 
poral Courts, I ſhall give one Inſtance of it to confirm my Opi- 
nion, viz. A Perion was inftitured and induced to a Church, 
and another got a Superinftitution to the ſame Church; he who 
was firſt inducted Libels in the Eccleſiaſtical Court to let it 
aſide as ſcandalous to his Title; but it appearing that he who 
had got the Superinſtitution was likewiſe inducted, the Spiritual 
Court was prohibited to proceed for that Reaſon, which they 
2 have done if the Saperinſtitution had been only in Que- 
ion. 


Inſtitution. 


HEN the Ordinary hath admitted any Clerk to a Be- 
\ netice, he either grants him Inſtitution under his Epiſ- 
copal S-al, or ſends him to his Vicar-General, Chancellor, or 
Commiſſary to do it, which is uſually in this Form. 

Inſtituo te Rectorem Eccleſiæ de H. & habere curam Animarum 
Parochianorum, Fc. & accipe curam tuam & meam, by which 
Words it appears, that Inſtitution is that Ac by which 
the Biſhop doth commit to the Clergyman the Cure of the 
Church. 

And this may be done by the Biſhop under the Epiſcopal 

Scal, or any other Seal beſides that of his Office, and tho' he 
is not in his Dioceſe, for "tis the Act of Court which makes 
the Inſtitution, and the Inftrument under Seal is only a Teſti- 
monial of what was done there, to which Inftrument tome W it- 
neſſes ſhould ſubſcribe their Names. 
If Infticution 1s granted by the Vicar-General, or by any 
other Subſtitute, their As are taken in Law to be Acts of the 
Biſhop himſelf, and he muſt anſwer for any Irregularities com- 
witted by them. 

But the Biſhop is prohibited by the Canon (4) to inſtitute a 
Clerk, who hath been ordain'd by any other Biſhop, without 
ſhewing his Letters of Orders. 

By an Inſtitution the Clerk hath only (r) jus ad rem, and 
therefore he can do no Act to charge the Glebe, though con- 
firm'd by the Patron and Ordinary, till he is actually induced 
into the Living, for then, and not before, he hath a Freehold 

in the Glebe. 

But at Common Law an Infticution () even upon a wrong- 
ful Preſentation gave the Incumbent ſuch a Right, that if he 
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had been poſſeſſed of the Living by the Space of 6 Months, 
this was a Plenarty, and he could not be removed, becauſe he 
came in by a Judicial Ac of the Biſhop, who is intruſted by 
the Law to take Care in this Matter ; and fince by the Writ of 
Quare Impedit, it appears that the Law requires idoneam perſonam 
to be Incumbent in every Pariſh, when the Biſhop (t) hath ad- 
mitted one to be able, that implies he is Perſona idonea, and 
then the Law hath its final Intention, that is, the Church is 
then ſufficiently provided with a Clerk, and *tis plena & conſul- 
ta, which puts the righ:ful Patron out of Poſſeſſion; but he is 
not without Remedy, for he might have a Writ of Advowſon, 
and recover that of which he was deve ſted by this Uſurpation. 

But in ſome Caſes, an Inſtitution upon a wrongtul Preſent a- 
tion makes no Plenarty againft the true Patron, for ſo is the 4th 
Reſolution in * Green's Caſe, which was thus: 

F. Tenant for Life, Remainder in lee to another of a Ma- 
nor, to which an Advowſon was Appendant; the Tenant for 
Life preſented one Durſton, who was 1:uucted, and atierwards 
deprived, for not reading the 39 Articles, though Juſtice Yel- 
verton, Who reports the ſame Caſe, takes no Notice of the De- 
prication, but tells us. the Benefice was void for not reading the 
Articles; and that Durſton continued Incumbent during his Life; 
but both my Lord Coke and he agree, that che Patron had no 
manner of Notice of the Avoidance : Afterwards both the Te- 
nant for Life, and Durſton died, and then the Queen reciting 
Her Title to Preſent by Lapſe, preſented Baker, who was in- 
ducted; and he in Remainder preſented Green, who was likewiſe 
inducted ; and in an Action of Treſpaſs brought by Green, and 
a Special Verdict, he had judgment; becaufe the Inſtitution of 
Baker being upon a wrongtul Preſentation the Church was (till 
void, as to the true Patron; for the Queen's Preſentation was 
wrong, becauſe She preſented yatione Latſus, when She could 
have no ſuch Title without Actual Notice given to the Patron, 
and his Neglect to Preſent after ſuch Notice; and therefore the 
Church being void as to him, there was no Occaſion to bring a 
Quare Imfedit to remove Baker, but his Clerk might bring an 
Action on Treſpaſs, c. By which it appears, that ſuch an In- 
ſtitution giveth no Right, but only a Provihonary Poſſeſſion to 
entitle him to the Tithes, and other Profits, but the Incum- 
bent hath no Freehold or Intereſt in Law, either to bring an 
Eje&ment, or to have a Quare Impedit brought againſt him. 

The Books are plain, that upon an Inſtitution the Church 15 
full againſt a common Perſon ; and likewiſe againſt the King, 
if He hath no Title but what is derived from a Subject, be- 
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cauſe the Incumbent hath then a Freehold, which is begun, 
tho' not compleated till Induction. 

And it the Archbiſhop ſhould inhibit the Archdeacon to in- 
duct the Cicrk thus inſtituted, he may do it notwithſtanding 
ſuch Inhibition, and the Induction ſhall be good. 

And to give an Inftance that the Church is full upon an In- 
ſtitution, I will put this Caſe, gig. If the Grantee of the next 
Avoidance Pretents, and his Clerk is admitted and inſtituted, 
and ſhould die before he 15 indutted, he ſhall not Preſent again, 
for his Grant was ſatisſied by the Inſtitution of his Clerk, which 
proves that the Church was then full. 

But a bare Inſtitution without Induction doth not make a 
Plenarty againſt the King where he hath a Title to Preſent in 
his own Right, (7 or by Virtue of his Prerogative ; and there- 
fore if lits Pre:encee ſhould die before Induttion, he may Pre- 
ſent again, becauſe he had not the full and compleat Ettc& of 
his Preſentation. 

Now, thoug' it doth not make a Plenarty apainft the King, 
(x) yer it the Perſon thus inſtituted and not inducted doth take 
a ſecond Benefice, it ſhall make the firſt void, becauſe by the 
very Inſtitution he had accepted the Living; and the Words of 
the Statute are, viz. (Y) If a Parſon having one BRenefice cuitb 
Cure accepts another, &c, 

And if in ſuch Cate there ſhould be a Diſpenſation (2) to hold 
both the Livings, it will not ſerve, for coming after Inſtitution 
tis too late, becauſe the Church is full by it, and both the Pa- 
tron and Ordinary had executed their Authority, and ean ne- 
ver revoke it, the Inſtitution being Matter of Subſtance, and 
the Induction, which is to follow, is no more than a Ceremony, 
to give the People Notice of the Poſſeſſion. 

Veſides, by this very Act of the Biſhop * the Cure of Souls 
is transferred from him to the Clerk, though it doth not always 
follow, that an Inſtitution to a Benefice ſhould imply, that the 
Clerk hath curam animarum ; becauſe the King hath ſeveral 
Donatives in Wales, | which are not properly Benefices with 
Cure of Souls, but yet the Incumbents on ſuch Donatives come 
in by Preſentation and Inſtitution. 

If the Bifhop refuſeth to grant Inftitution, no Action (a) of 
the Caſe lies againſt him, the Party may have a Remedy in the 
Court of Audience by a Daplex Querela, &c. 

Laſtly, Inftitution it ſelf is properly Cognizable in the Ee- 
cleſiaſtical Court, but if after (6) Induction a Man is ſued there, 
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uppoſing his Inſtitution was void, that ſhall be tried in the 
Courts at Law, becauſe, by the Induction the Parion had a 
Freehold in the Benefice, which mult be tried at Common 
Law. 


Interdifts. 


S a Suſpenſion takes away one Perſon, ſo doth an Interdict 

a Mulrirude at once, from tne Communion of Chriſtians, 

and .oftentimes: the Ule of the Service and Sermons them- 
ſclves. 

The firſt Sort of Interdi& is called an Interdict of Perſons, 
and the Second an Interdic of Place; and both were frequent- 
ly exerciſed before the Reforn.ation upon whole Villages, 
Towns, Provinces and Kingdoms, till they ſhould make Satiſ- 
faction for Injuries done, or abſtain from doing them to the 
Church and Clergy. 

ln the Reign of King * Jin, this Kingdom lay under a 
Papal Interdict for above Six Years together, for no other Cauſe 
bur the King's refuſing to own Stephen Langton Archbiſhop of 
Canterbrr;, who was preterr'd to that See by the fole Authority 
of the Fope, in Oppoſition both to the King and Convent, who 
had long before jointly elected Dr. Gray Biſhop of Norwich, to 
the Archiepiſcopal Chair: And during the whole Time of the 
Interdict, nothing was done in the Churches beſides Baprifm 
and Confellions of dying People. 

So that this Interdict was a kind of general Excommunica» 
tion of a whole Kingdom. 


Juris Utrum. See Quare Im pedit. 


A Juris Utrum f lies for the Parſon of a Church, whoſe 
Predeceſſor hath alienated the Lands and Tenements be- 
longing to the ſame. | 

If a Man intrude into ſuch Lands after the Death of an In- 
cumbent, the Law hath provided a Remedy againit it by this 
Writ brought by the Succeſſor: So if a Parton be Diſleiſed of 
Lands or Tenements, which are Parcel of his Recory, and 
and then dies, his Succellor ſhall have this Wit. 

Bur if ſuch ſucceeding Parſon receive Rent 07 the Tenunr of 
the Land, which is aliened by his Predecetlor, be is debarr'd 
from bringing the Writ of Furis Utru; but in ſuch Caſe his 
Succeſſor ſhall have it. 


*Kuighton Anno 1299, + F N. B. 48. New Nat, Br. 10g, 
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And a Vicar may have this Writ againſt the Parſon for the 
Glebe of his Vicarage, which 1s Part of the ſame Church. 

An * Aſſiſe de Utrum lieth for a Parſon againſt a Layman, or 
econtra, for Lands doubtful whether they are Lay-Fee, or Free- 
Alms. | 

And this is the higheſt Writ a Clergyman can have for Re- 
covery of Glebe Land, c. in Right of the Church. 


Jus Patronatus. 


HERE two Perſons Preſent two Clerks to the ſame 
W Church, by different Titles, the Church is become Li- 
tigious; becauſe the Biſhop doth not know who 1s the right 
Patron, and by Conſequence cannot tell which Clerk to admit. 

S9 "tis if two Patrons Preſent one Clerk, becauſe the Biſhop 
cannot admit ſuch Preſentee generally, but mult admit him as 
the Clerk of one. 

But if Two Co-heireſſes Preſent ſeveral Clerks by the ſame 
Title, that is, where an Adyowſan deſcends to them, and they 
cannot agree to Preſent one and the ſame Clerk, ſo that they 
Preſent ſeverally, and this is found by a Verdict in a 7, 
Patronatus, the Biſhop is bound to admit the Clerk of the El- 
deſt; for the (c) Church in ſuch Caſe is not Litigious, nor if 
Tenants in Common Preſent ſeyeral Clerks, for the Biſhop 
may admit the Clerk of either, bur if they do not agree in 
their Preſenration within Six Months after the Avoidance, the 
Biſhop may Collare. | | | 

So if one Preſenr, and the Biſhop doubrs his Title, (as in 
ſome Caſes he may) then he may require to be ſatisfied in a le- 
gal Method; as for Inſtance ; if a Parſon is deprived, Notice 
muſt be given to the Patron, otherwiſe no Lapſe incurs, and 
if upon ſuch Deprivation the Biſhop ſhould Collate and Die, 
how ſhall his Succeſſor know, that Notice was given to the true 
Patron ? | 

And therefore the Law hath provided a Security for him, 
and that the Cure may not long be negleded, and this is by a 
Jus Patronatus, which may be brought at the Inftance of one 
or both Parties, that is, either by Patron or Clerk; but the 
Piſhop is not bound to award it ex effi io, but may ſuffer the 
Church to Lapſe; yet when he is required to do it, and refu- 
ſeth, he is a Diſturber, and in ſuch Caſe the Church ſhall not 
Lapſe, nor after à Verdict found upon a Fus Patronatus, be- 


cauſe the Biſhop ought to Preſent that Patron's Clerk for whom 
it was found. 


— 


F 1 Inſt. 159. (c) 21 H. 6. 45. 4. 


The 


Jus Patronatus. 351 


The — upon it are as follow ; The Biſhop iſſues 
forth a Commiſſion under his Epiſcopal Scal, directed to his 
Chancellor, or to ſome other Civilian, and ſometimes to Com- 
mon Lawyers, to enquire who hath the Right to Preſent to 
ſuch a Benefice. 

Theſe Commiſſioners have Authority to Summon a Jury, 
which is done by a Mandate under their Hands, c. direged 
to ſome Officer for that Purpoſe, half of which Jury mult be 
Clerks, and the other half Laymen ; but there is no Neceſſity 
that Six of each ſhould be the compleat Number, for they may 
cauſe more than Twelve to be Summoned and Sworn, ſo that 
they Swear no more Laymen then Clergymen. 

Bur Twelve is a Full Jury, and if they do not appear, the 
Clergymen may be puniſhed by Sequeſtration, and the Laymen 
by Excommunication. | 

If they appear, the Commiſhoners are in the firſt Place to 


Swear a Clerk, and then a Layman, till the whole Number are 
Sworn. | 


The Points which they are to inquire into are, 

1. Whether the Church is void. 

2. Who preſented laſt. 

3. Who is the rightful Patron to the void Church. 

4. Who ought to Preſent to the ſame. 

Theſe Articles are to be publickly read and delivered to 
them; bur tis requiſite thar the Jury ſhould find for that Pa- 
iron who preſented laſt, for if he is the true Patron it will ap- 
pear ſo upon the Trial of a Quare impedit; if he is not, then he 
preſented by Ulurpation ; and if his Clerk was Inducted, and 
the Church was full of him for Six Months, the Patron who 
had the Right mult recover it in a Writ of Right ot Advow- 
ton, before he ſhall Preſent again. 

After the Jury are Sworn, then Counſel is to be heard on 
both Sides, as at all other Trials, S., ro maintain the reſpee- 
tive Titles of the Parrons, 

Then the Jury give in their Verdict, and 'tis neceſſary this 
ſhould be done at that very Time, though the Committioners 
may give them longer Time to conſider of the Evidence; but 
if they will not agree, or refuſe to give a Verdict, or be equal- 
ly divided, or find a Special Verdict, the Biſhop may Diſenarge 
them, and cauſe another Jury to be Sworn, 

As to the awarding a Jus Patronat:s, tis not a Thing of Ne- 
ceſſity, tis no more than an Inqueit of Office, and for the Bi- 
ſhop's Security, that he may not be a Diſturber; for he may at 
his Peril take Notice which (x) Patron hath the Right, and ad- 
mit his Clerk accordingly, and this he may do even after a 
Verdict in a 7 Patronatus; but if in a Quare Iingedit brought 
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againſt him, Sc. the Title is found for the Plaintiff, this will 
make the Biſhop a Diſturber, for it ſeems to be Injuſtice, and 
againſt the true Intention of the Law, to admit a Clerk whole 
Patron's Title was not found by the Jury, but againſt him. 

Therefore a Verdict in this Caſe being only for the Safety 
of the Biſhop; and ſince it puts the Patron upon ſome Charge 
to ſatisfy him in the Right, he ought to receive the Clerk ac- 
cording to the Verdict; and it was my (y) Lord Hobart's Opi- 
nion, that if he doth otherwile, an Action on the Cale lies a- 
ogy him, in which Action the Patron may recover Damages 

or the Expences, and Delay occaſioned by this Means ; bur 
ſuch AGton will not lie, till he hath recovered his Title in a 

ware Impedit brought againſt the other pretending Patron and 
his Clerk, but not againſt the Biſhop, tor if he is named in 
that Action, no other will lie againſt him. 

As the Church may become Litigious by a double Preſentati- 
on, it may likewiſe be ſo by a Double Fs Patronatus, for the 
Biſhop may award Tuo Commithons of Enquiry at the In- 
tance of each of the Patrons, (tho' "tis not uſually done) and 
if in ſuch Caſe the Juries find diftinct Titles in each Patron, 
the Piſhop can have no Direction by ſuch Verdicts, but may re- 
fuſe each Clerk, and ſuffer the Church to Lapſe, 

So if a Verdict is given for one of the Patrons, and if before 
he Preſents his Clerk again to the Biſhop, as he ought to do, 
another pretending a Title ſhould Preſent his Clerk, the Bi- 
ſhop may award a new Jus Patronatus to determine the Right 
between the new and old Patron. 

Bur tho* the Clerk, for whoſe Patron the Verdict is found, 
and fo certified by the Commiſſioners to the Biſhop, ought to 
be preſented again to him for Admiſſion, it may be upon the 
former Preſentatton, and not a new one; and if he is negli- 

ent in this Matter for Six Months, the Church is lapſed. 

Upon the whole Matter, a Verdict in a Fus Patronatus is a 
good Warrant for the Biſhop to admit the Clerk of that Pa- 
tron for whom *ris tound, and it doth not bind the Right of 
the other Patron, for he may recover it in a Quare Impedit not- 
withſtanding fuch Verdict, and if he doth, the Biſhop is not a 
Diſturber, tho“ he hath admitted the Clerk of the other, be- 
cauſe rhe Verdict is his Security, and tis likewiſe ſome Evi: 
dence for that Clerk, that his Title was found to be the beit. 
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HE King is Patron Paramount of all the Benefices of 

England; therefore, if other Perſons, who are intruſted 
by the Law, do negle& their Duty in filling the Churches, then 
by the Natural Order and Courſe of Government the Right 
devolves on Him, who being veſted with the ſupreme Power, 
is to ſupply the Defects of others, and this is done by preſent- 
ing fit Perſons to void Churches. | 


Under this Title I ſhall trear, 

i. Of the King's Right to Preſent upon Lapſe, and in what 
Time it muſt be done. | | 

2. Whether there can be an Uſurpation on his Right to Pre- 
ient ; and whether he can Preſent by Uſurpation. 

3- Where he ſhall have a Writ to the Biſhop. 

4. Where his Incumbent ſhall be Outed. 
1 8 his Right to Preſent whilſt the Temporalties are in his 

ands. 

6. Of his Right to Preſent upon an Avoidance by Ceſſion. 

7. Where his Preſentation ſhall be void, and where it ſhall be 
revoked, | 
* An what Caſes his Lands are privileged from Payment of 
Ithes. | 


By the Statute 17 Ed. 2. cap. 8. tis en- Of his Bight 
adted, That if a Stranger Preſents to a to Pzcſent by 
Church, which is in the Gift of the King, Lapſe. 
and he ſhould recover his Right in a Trial 
at Law, tho” after tis lapſed to the Biſhop, that ſhall not pre- 
judice his Title, fo as he Preſents within Six Months after ſuch 
Recovery; from which it may be inferred, that if the King had 
not preſented within that Time, his Church ſhould Lapſe, 

My (a) Lord Coke tells us, That in the Reign of his Son and 
Succeflor, the Clergy pretended that Lapſe ſhould incur a- 
gainſt the King, which occaſioned that King to publiſh this 
Reſolution. | 

Quod ab exordio naſcentis Eccleſie in Anglia Reges ad omnia Eccle= 
ſtaſtica Beneficia Qualirercung; vacantia ad eorum Collationent 
ſpetantia quandocung; placeret eis jure Regio præſentarunt. | 

Now, the (b) Words Qualitercunq; vacantia ſeem to compre» 
hend as well ſuch Benefices to which he had a Right to Pre- 
ſent Jure Prerogative as by Lapſe, Oc. as thoſe which he had 
Pleno jure; and the Regiſter tells us, in ſuch Caſes Nullum tem- 
pus occurrit Regi ex conſuetudine hactenus obtenta in Anglia. 
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But the Law is otherwiſe ; for if the King had a Right to Pre- 
ſent by Lapſe, and ſuffers either the true Patron to Preſent, or 
any other by Uſurpation, and his Clerk ſhould be inducted 
and die, the Patron and not the King ſhall Preſent; for where 
the Law appoints a certain Time, both for the Commencement 
and Determination of the King's Title, if he ſuffer that Time 
to expire he hath loſt his Turn; as for Inſtance, in this ver 
Caſe the King's Title began upon the Neglect of the Archbi- 
ſhop to Preſent within his (-) Six Months; now, if he will ſuf- 
fer another ro Preſent, and the Clerk thus preſented doth af- 
terwards die Incumbent, then his Intereſt is determined; for 
the Rule Nullum tenpus occurrit Regi will not hold in ſuch 
Caſes, fince the King is to have but one Turn, and that muſt 
be the next. 

Tis true, where he hath the Advowſon in Fee, there he ſhall 
not be deveſted of his (4) Right, even upon à double Uſurpa- 
tion and Plenarty ; for it continues ſtill in him, and the Pre- 
ſentation by a Subject is but Matter In fait; which, tho' coupled 
with Inſtitution, which is a Judicial Ac of the Biſhop, yet it 
ſhall nor prezudice the King, becaule tis grounded on a Wrong ; 
yer ſuch Uiurpation will bind him qucad the Poſſe ſſion; but the 
Incumbent may be remov'd by a Qrare [mpedit, without put- 
ing the King (who is the true Patron) to his Writ of Right. 

I grant it was otherwiſe adjudged in the (e) Common Pleas, 
between the Kirg and Campion, againſt the Opinion of the 
(F) Chief Juſtice Auderſen; bur that Judgment was afterwards 
zeverſcd in B. R. 

"Tis made a Orerein (g) Dyer, if the King had a Title to 
Preſent: by Laplie, and afterwards the Biſhop grants Inſtitution 
to the Clerk of the true Patron, Whether that ſhall bind His 
Title or not? My (5) Lord Hobart was of Opinion that it did, 
becaute the Patron's Right always continued till the King's Li- 
tle by Lapſe ſhould be execu ed; and if he Preſents to the Bi- 
Mop, before the King Preſents his Clerk, he is bound to ad- 
mit the Preſentee. 

But the later Authorities are otherwiſe; for the (1) Title by 
Lapſe is io veſted in the King, that he may at any Time re- 
move the Incumbenr by a Quare Iampedit; but if he ould die 
Incumbent, then the King hath loft His Turn. 

And ſo it is if the Incumbent ſhould be deprived withour any 
(&) Covin, as it was adjudged in a Cale be-ween Queen Eliza- 
beth and the Biſhop of Ner<ich; tis true, in the very next Year, 
vr. Anne 32 Elz. it was adjudged otherwiſe, that io, if the Incum- 
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bent be deprived, it ſhould not bar the Queen of her Turn to 
Preſent by Lapſe, becauſe it was the Act of the Party, which 
was the Cauſe of his Depri vation; but the true Reaſon is given 
by (1) Gonuldsborough, viz. That the ſame Perſon who was de- 
as 6 was preſented again; and becauſe that look d like Col- 
uſion, it might induce the Court to give Judgment for the 
Queen. | 

Serjeant Moor, who reports the ſame Caſe, tells us, That (n) 
Colluſion ſhall not be intended, becauſe the Deprivation was a 
Judicial Act; and therefore the Court at firſt inclined againſt 
the Queen's Tirle, but afterwards gave Judgment for Her. 

The other Reporters do not mention that the Perſon depri- 
ved was preſented again, bur another; and yet the Queen 
had judgment. 

Juſtice Croke ſays, it would be inconvenient that the Queen 
ſhould loſe Her 8 by the AQ of the Incumbent, 
which occaſioned his Deprivation. 

Juſtice Owen and Leonard tell us, That the Deprivation 
might be by Colluſion, and Serjeant Moor ſays it might not; 
bur that Colluſion ought to be averred, and ſhould never be 
intended ; however, they all agreed that Judgment was given 
for the Queen; but it mult neceſſarily be upon a ſuppoſed Col- 
luſion; for it was adjudged contrary before, even in the Caſe of 
Deprivation, and ſo it was in the Caſe of Reſignation, which 
is the voluntary Act of the Party, as well as Deprivation ; 
which is occaſioned likewiſe by his own AG; and yet in ſuch 
Caſe it was held, That if the (2) Party reſigns before the King 
hath preſented upon a Lapſe, his Turn is loſt, for he hath it 
by Virtue of his Prerogative, Pro unica Vice tantum. | 

And tis for this Reaſon, that if the King hath Preſented by 
(e) Lapſe, and his Clerk is inducted, and afterwards loſeth his 
Incumbency by ili Pleading, in an Action brought againſt him, 
to try the Right; he ſhall not Preſent again, becauſe he had 
but one Turn, and that was executed. 

"Tis agreed that the King hath a Title ro Preſent by Lapſe ; 
but ir hath been a Queſtion, if he ſhould die before he Preſents, 
Whether his Sueceſſor ſhall be entitled to it? Or whether he is 
not barred by the Statnte 25 Ed. 3. cap. 1. by which tis enact- 
ed, That zeitber the Kino or his Heirs ſhall Preſent to any Benefice 
in the Right of anger, ebich happened in the Time of bis Proge- 
ritors, ſuving to him and his Heirs all Preſentments in another s Right, 
fallen or ta 7 in bis Time, or in Time to come. 

*ome of the Judges were of Opinion, that there was no ſuch 
Exception in the (p) Act, bur moſt of them were ſatisfied to the 
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contrary, and all agreed, that tho' he preſents by Virtue of 
his Prerogative, yet tis in the Right of the Patron. 

Laftly, If a Clerk neglects to read the 39 Articles, and con- 
rinucs in Poſſeſſion during his Life, the (3) Church by this 
Means would have been void; but then Notice muſt be given 
to the Patron, which was not done: The King Preſents on a 
ſuppoſed Title by Lapſe; but ſuch Preſentation is void, be- 
cauſe, as to the Patron, the Church is full, till he had Notice 
of the Avoidance. 

Tuhether there Next IT ſhall confider whether there can 
can be an Wfur- be any Uſurpation upon the King, ſo as to 
pation cen the bar his Right, and whether ho can Preſent 
Ling &c. by Uſurpation. | 

And as to this Matter it was formerly held, that if there 
were an Uſurpation upon his Right, he might Preſent after the 
Pearh of his Incumbent, without recovering that Right in a 
Wit of Advowſon, but he could not Preſent the Clerk of the 
CTiurper to the ſame Church, becauſe it was full of him, and 
he muſt firft be removed by a Quare Impedit ; tho' he might b 
hits Letters Patent confirm the Title of ſuch Incumbent, rec1- 
ung the Uſurpation, Sc. but then he muſt be compleat Incum- 
bent, for if he was only inſtituted and not indutted, ſuch Con- 
nir mation woulld not bar the King; but he might bring a Quare 
! mpedit, and remove the Clerk of the Uſurper, becauſe he 
u, in Polſeſtan when the Confirmation was made. 

But now the Law 1s, that there can be no Uſurpation upon 
the King, where he hath an Inheritance in the Adyowſon, ſo 
az to bar his Right; for the Law protedts it, that he can re- 
cerve no Prejudice by any Uſurpation. 

This was denied, (r) Anno 18 Eliz. viz. That the King had 
no Manner of Prerogative in this Caſe, tho' he claim in his 
own Right, becauſe tis neceſſary that the Church ſhould be 
full of ſome Body; and as he might gain the Poſſeſſion by a 
Preſentation, without a Title, ſo he might be put out of Poſ- 
feſhon by a double Uſurpation. 

Bur the Chief Juſtice Anderſon was of Opinion, that a double 
Uſurpation did not bind the King's Right, for as he could 
not be difleiſed of Land, fo he could not be put out of Poſ- 
ſeſſion of an Advowſon by any Uſurpation ; tis true, he ma 
be put ont of Pofl-(hon of thoſe Things which are Tranſi- 
rory, but not out of an Inheritance; and according to his 
Opinion, a Writ of Error was brought upon that “ Judgment, 
and it was reverſed in B. R. becauſe the Law fo protects the 
King's Inheritance, that no Wrong done by a Subject ſhall 
develt him of his Right; but in this Caſe 8 bring a 


(q) Yelv. 7. 6 Rep. 29. () Dyer 351. 2 Cro, 34. * Yelv. 
90. 1 Brownl!. 166. | 
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Quare Impedit, * for he cannot Preſent till the Incumbent is 
removed. 

As to the King's Preſenting by Ulurpation (a) there has been 
a Diſtinction made, that if he Preſents generally, without re - 
ciring any Title, it may be by Ulurpation ; but if he recnes a 
Title where he hath none, that ſhall never be taken to he by 
Uſurpation ; for he was miſtaken in his Title, an can do n 
Wrong to any Body C), ſo that the Ufurpation mult be in the 
Incumbent, who procured himſelf to be inſtituted upon ſuch a 
Preſentation (c), and he is the Wrong doer, and the Que 1: - 
pedit muſt be brought againſt him, and he may be removed 2: 
Years afterwards, for the Preſentation is void, and the trug 
Patron was never out of Poſſeſſion. 

'Tis true, the Court was of Opinion, that the King might 
Preſent by Uſurpation (4), and yet they hel-! that he could 
not do any Wrong, which ſeems to be a plain Contradiction ; 
but it was ſolved by this Diſtinction, diz. That it was not the 
Preſentation by the King, but the Inftiturion by the Biſhop 
which made the Uſurpation ; and yer they held that could not 
properly be a Wrong, becauſe it was a Judicial Act, 

If the King recover in a Ouare Impedit a- 
2ainſt the Incumbent, who claimed by Col- Where he (hall 
lation from the Biſhop, and hath another have a CUric to 
Quare Impedit depending againſt the ſame the Biſhop. 
Biſhop for the ſame Church; tho* theſe Suits 
are commenced upon ſeveral Originals, yet the King ſhal} not 
have a Writ to the Biſhop upon the firſt Judgment, until the 
other Action is determined, becauſe there are ſeveral Defects 
ſuppoſed to be in theſe ſeveral Actions, and he muſt recover 
a gainſt all before the Title can be apparent in him. 

It in a Quare Impedit (e) brought, it ſhould appear upon the 
Pleading, that neither the Plaintiff or Defendant have a Title, 
but that the Preſentation is in the King, the Court may award 
the Writ to the Biſhop for him, and that may be done without 
his Requeſt, becauſe the Judges are of his Counſel, 

This was my Lord Hobart's Opinion (f) in Colt and Clover 
Caſe; but that it would be. otherwiſe it the Verdict found a 
Title in the King, where he was no Party to the Action, be- 
cauſe tis out of the Iſſue, and mere Surpluſage, which might 
be anſwer'd by either Party. 

But if the King ſhould bring a Quare Impedit, and, upon () 
the Pleading, the Iſſue Gould be whether he had the hh , Ad- 
vowſon or not, and the Jury find that he had a Third Part and 
no more, but that it was his Turn to Preſent to that very 


* Rol. Abr. 372. (a) Hob. $02. (6b) Cro. Car. 592. (c) 
Hutt. 66. Vaugh. 14. (4) Sid. 162. (e) 1 And. 33. 1 Leon. 


23. Hob. 163. 2 Rol. Abr. 386. 
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Avoidance, altho' the Iſſue is found againſt him, yet he ſhall 

have a Writ to the Biſhop, becauſe the Matter found by the 

Jury was not quite out of the Iſſue, and it appeared by the 
erdict that he had a Title. 

So that the King's Title muſt appear upon the Record in 
Pleading, and not upon Evidence where he is no Party to the 
Action; and his Title thus appearing, the Court may award a 
Writ to the Biſhop to admit his Clerk. 

If the King ſhould Preſent by Uſurpation, 

U here his In⸗ and his Clerk ſhould be inſtituted, and then 

cumbent ſhall be a Quare Impedit is brought againſt him, (for 

Ouſted. it cannot be brought againſt the King) (h) 

and then he Preſents another who is inſtitu- 

ted and indufted, if the Plaintiff doth recover; this ſecond 

Clerk ſhall be cnſted by that Judgment, becauſe he came in 
before the firſt Clerk's Title was determined. 

So if ſuch Preſentee ſhould be inſtituted and inducted, and 
then reſigns pending an Action brought againſt him, and the 
King preſents another (i), and then the Plaintiff in the Action 
recovers, this laſt Incumbent ſhall be removed, tho' the Judg- 
ment was not had 'till fix Months after the Induction, becauic 
he came in pendente lite. | 

"Tis true, Serjeant Anderſon (k) and the Queen's Counfel 
Anno 21 Eliz, were of a contrary Opinion; and their Reaton 
was, becauſe this ſecond Incumbent, who came in by the Re- 
fignation of the other, was neither Party or Privy to the 
Action, but my Lord Dyer, who reports the Caſe, tells us, 
that their Opinion was not Law ; for if there are ſeveral In- 
cumbents ſucceſſive, and they come in pendente lite, they ſhall 
be ſeverally removed, and ſo my Lord Coke (1) ſays, that to 
his Knowledge it was adjudged. 

But eight Years afterwards, when Anderſon was Chief Juſtice 
of the Common Pleas, he took Notice what my Lord Dyer had 
reported of him, whoſe Book was printed bur four Years be- 
fore; and he tells us, it was his Opinion, that ſuch Clerks 
ſhould not be removed (mn), and that he was ſtiil of the ſame 
Mind, but with this Diſtinction, that if the Incumbent came 
in by Virtue of a Title Paramount to that of the Plaintiff in 
the Action, in ſuch Caſe he ſhauld nor be removed; but if he 
came under a Title which accrewed fince that of the Incum- 
benr, then he ſhould be removed. 

If the Plaintiff in a Quare Impedit (n) ſhould recover, and 
before he hath any Writ ro the Biſhop he ſhould be Outlawed, 
then the Incumbent reſigns, and the King, ſuppoſing he had a 


— 


„ 


(5) 6 Rep. cz. (i) 2 Rol. Abr. 391. (&) Dyer 364. 
() 1 Rol. Rep. 213. (m) Gouldſ. 105. () 2 Rol. Abr. 32 f. 
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Title by the Outlawry, Preſents him again, and he is inſtituted 
and inducted, and then the Outlawry is reverſed, the Plaintiff 
ſhall have a Scir Ea to have Execution of his Judgment, be- 
cauſe nothing was forfeired by the Outlawry, but the Preſenta- 
tion, and by the Reverſal the Party was reſtored to what he 
had forfeited, that is, to his Title to Preſent, and by Conſe- 
quence the King had none. | 

The Temporalties of Biſhops are ſuch Ok his Right to 
Lands and Lay Fees as have been annexed pꝛelent whillt the 
ro their Sees, either by Kings or other great Tempoꝛalties 
Perſons, and which they enjoy as they are are inhisbands. 
Barons of Parliament, and are diſtinzuiſh'd 
from the Spiritualties, which are thoſe Profits which they re- 
ceive as Biſhops, and not as Barons; ſuch are the Duties of 
Viſitation, or Ordaining and Inſtituting Prieſts, Sc. 

When theſe Temporalties are ſeiſed by the King, he hath 
the Priviſege to preſent to ſuch Benefices which become void 
during the Seizure ; and to ſuch which ſhall become void after 
the Death of any Biſhop, and before ſuch Seizure ; and like- 
wiſe to ſuch where the Biſhop in his Life-time had preiented 
or collared, if the Clerk was not inducted before his Death, 
becauſe the Church is not full aga inſt the King till Induction. 

And as he may Preſent in the Caſes (o) before-mentioned, fo 
he may revoke ſuch Preſentation ; and if the Preſentee ſhould 
afrerwards be inducted, and then the King ſhould confirm his 
Preſertation, reciting that he was Canonically Inſtituted upon 
it; tho' by this Means the Preſentce is reputed to be his 
Clerk, and ſhould die Incumbent on the Benefice ; yet the 
King ſhall Preſent again, for he was miſtaken in his Confir- 
mation, becauſe the Incumbent was never in upon his Pre/en- 
tation, that being revoked before he was inſtituted, and to the 
Confirmation is void. 

Therefore the new Biſhop ought to take Care that the King 
do Preſent upon ſuch Intruder, or by ſome judicial Act to de- 
clare that the Church is void, and ſo ſequeſter the Profits, if 
the King ſhould refuſe to Preſent. 

I have treated at large of this Matter un- Ok his Right to 
der the Title Ceſſon, and therefore ſhall only pzefſent upon an 
add in this Place, that the King hath a Right A yoidance by 
to Preſent in this Caſe ; but then he muſt Ceſſion. 
take Advantage of the firſt Avoidance (5), 
and not ſuffer another to Preſent, tor if ſuch Preſentee ſhould 
die Incumbent, his Prerogative ſhall not extend to give him a 
tecond Turn. 


(% Dyer 292, a. (9) = Cro. 691. 2 Rol. Abr. 343. Moor 399. 
Vaugh. 19. Caſes in Parliament 164. Cro. Eliz. 790. 
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This is a Prerogative which ates not only upon an 
Avoidance, but it — be 8 e : 
and therefore if the Benefice is to be held in Commendam with 
the Biſhoprick, and the Biſhop afterwards reſigns, or is tranſ- 
lated ro another Biſhoprick, the King ſhall Preſent, becauſe 
the Diſpenſation is determined by his Remoyal, and then the 
Church is void by his being made a Biſhop. 

But if the Biſhop dies () before Reſignation or Tranſlation, 
then the Church becomes void by his Death, and in ſuch Caſe 
the Patron and not the King ſhall Preſent ; becauſe the Com- 
mendam to hold his Benefice with his Biſhoprick was as advan- 
ragious to the King as a Preſentation ; it keeps the Church full, 
and by Conſequence there is no Ayoidance, upon which the 
Prerogative may operate, for the Incumbent is till in upon 
his old (7) Title, though made a Biſhop, ſo that the Avoidance 
may happen upon his Death or Reſignation, but not by his 
being made a Biſhop (s); bur this muſt be underſtood where 
he obtains a Commendam Retinere after he is elected, and before 
he is Conſecrated ; for if it comes after his Conſecration, it 
ſhall not amount to a Preſentation to ſatisfy rhe King's Turn, 
becauſe the Church is then actually void, and the King may 
Preſent. EE 

I ſhall conclude this Title with a Caſe which happened Ann» 
2 Mil. 3. (t), it was an Ejectment for the Rectory of Great 
Halſey in Oxfordſhire, of which one Redding was Incumbent, who 
in February, 1687, accepted another Benefice with Cure, Sc. 
withour a Diſpenſation ; ſo that the firſt Living being void, and 
neither the Patron or Ordinary preſenting in their reſpective 
Turns, the Title came to the King, and the Church after- 
wards became actually void; and the Biſhop collated the 
Plaintiff, who at a Trial at Bar was Nonſuit, becauſe he could 
not have a Title from the Biſhop after ir was gone from him 
grants. f he Preſ Church and miſtakes 
| It he Preſents to a Church and miſtakes 
mm his Title, *tis void; as if he Preſent Ratiore 
void and reb8s Lapſus, when it appears he had a Title Furs 
ked Pleno, 2 Cro. 252. 2 Nol. Abr. 350. 

: Anno 18 Eliz, It was made a Queſtion, 
that if the King's Preſentee upon a Lapſe (4) ſhould die after 
Inſtitution and before Induction, Whether he ſhould Preſent a- 
gain or not ? And it was adjudged he ſhould, becauſe he had not 
the Effect of his firft Preſentation ; for the Incumbent dyin 


before Induction, that was a Revocation of his Preſentment 
in Law, 


(4) Vaugh. 27. (r) Davis 77- (5) Vaugh. 20. (t) Jones 
and Haſcard, (2) 2 Rol. Abr. 353. 9 My 132. 
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So if he Preſent one, and afterwards (x) Preſents another, 

without any actual Revocation of the firſt Preſentation; yet 
this ſecond Preſentation is a Revocation in Law of the firſt, un- 
leſs it was obtain'd by deceiving the King, pending a Quare 
Impedit brought by him. 
If the King ſhould die before his Clerk is inſtituted, this is a 
Revocation in Law; but if he actually revoke it before Inſti- 
tution, and afterwards the Clerk ſhould be inſtituted and in- 
ducted before the Biſhop had Notice of the Revocation, yet 
the Preſentation is legally r2yvoked ; for Notice to the Biſhop is 
not material as to the Subſtance of the Revocation, tis only 
to make him chargeable as a Diſturber, if he proceeds to give 
Inſtitution after Notice. 

Laſtly, Such is the King's Prerogative, that he may revoke 
his Preſentation at any Time before Inſtitution, and ſome 
have held even after a Mandate for InduGion, if before tis 
executed. GED S 

He 15 Perſona Mixta, and as he is capable 1 
of having Tithes, ſa he may preſcribe In non NE. Yo C00 
de imando; but this is a Perſonal Privilege, vile — EO 
which nunguam egreditur Perſonam ; and there- a — of 
fore if he grant thoſe Lands to another, Tithes and what 
the Grantce ſhall not be diſcharged (), be- not , Ja 
cauſe a Subject cannot partake of the King's : 
Prerogative. ; 

But if he make a Leaſe of ſuch Lands, the Leſſee ſhall be 
diſcharged of Tithes, becauſe the Reverſion is in the King (z), 
and ſo the Privilege ſtill continues. 

There is a ſhort Note in Brownlow, That the Court was of 
Opinion, if the King hath ancient Foreft Lands diſcharged of 
Tithes, and he grants thoſe Lands to another, that the Grantee 
ſhall be dicharged of Tithes ; which is contrary to the later 


Authorities, 
Lapſe. 


HEN a Patron negle&s to Preſent a Clerk to a Bene- 
vw fice within fix Months after 'tis void, then 'tis lapſed 
to the Biſhop; and if he doth not collate within fix Months 
following, it lapſes to the Archbiſhop ; and if he negle&s to 
collate within his fix Months, it Japſes to the King. ; 
And here I ſhall treat, | 


1, Of rhe reſpeftive Rights of the Ordinary, and of the 
King to Preſent by Lapſe, and in what Cate ir muſt be done. 


(x) 2 Rol. Abr. 354. 1 And. 38. Lane 103. ( Moor 486. 
Jones 387. Stile 137. Cro. Eliz. 785. (z) Het. 60. * 23 
; 2. ere 
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2. Where the Biſhop ſhall be entitled to collate on a Lapſe, 
and ee not. 

2 Where after a Lapſe incurred, the Biſhop ſhall have no 
Beach by it. 


4. How the fix Months ſhall be computed, and from what 
Time. 


My Lord Hobart tells us, that a Lapſe is Of the reſpective 
not an Ivrereſt vetted in the Perſon, but a Rights of the 
Truſt in Law, to do that for the Patron Mzdinary and 
whien tis ſup,oſed he would have done him- the Queen. | 
ſelf (a), but had neglected it, and therefore 
that a Collation by Lapſe is Jure Devoluto, and in Right of the 
Parron. 

But this is denied by the Learned Biſhop of Worceſter, viz. 
That the Ordinary in ſuch Caſe Preſents Fare Pleno, becauſe 
the Whole Higceſe at firſt was under the Care of the Biſhop ; 
ard i was a particular Indulgence to Patrons, that they had 
any Nane to Prefent to vacant Churches; which if they ne- 
gledted, hen it returns to the ancient Right, and the Biſhop 
P. efer's. is havin an lmerett in it, and not otherwiſe. 

's true, chere is aiterwards a Devolution allow'd by Our 
La v, ard that is from the Bithop to the Metropolitan, not as 
Crdinary, hut as >upertor, which is diſtin& from that Right 
„„ de Eifhop hath by Lapſe. X 

I gran: wat che Archbiſhop in fome ReſpeAs may be ſaid to 
F: i +0 4inary of the whole Province; but that is to ſupply 
1b e Def. ©) aof his Suffragans, and not in ReſpeC of any imme- 
Gat zur hetdction. 

In ihe ſame Manner it devolves to the King, who, Fure 
Corone. is o foe all Places ſupplicd wich Perſons fit for them, 
and 11 ste cnernftet by Law nezlett their Duties, then by ihe 
nr... Order of Things it falls to the ſupreme Power, waich 
is to tuapply the DefeSs of all others. 

Some have been of Opinion, that before the Conneil of La- 
teran there was no ſuch Thing as a Lapſe to the Biſhop ; but 

Lot if the Patron neglefted to Preofent, in ſuch Caſe the Biſhop 
Was to provide one to ſerve the Sure, and the Patron might 
Freſont at any lime. 

bis was the Opinion of Mr. Selen (b), and my Lord Coke, 

..75 cires Braten and Fleta to maintain it; he would not men- 
* Britten probably becauſe he calls it the Council of Lyczs, 
neh he did miſtake for Lateran. 


— 


(a) 1'nu. 54. (b) Seld. Hiſt. Tithes 389. 2 Inſt. 361. Bract. 
371. let lib. 5 Cap. 14. | 
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It had been more to the Purpoſe if he cited the Conſtitution 
of Pope Alexander III. which he ſent hither to this Effect, vir 
That if Difference happened about the Right of Patronage, 
the Biſhop might ſequeſter the Proſits, without fixing any Time. 

But there is nothing in theſe old Law-Books to juſtify an un- 
limited Power, which the Patron had to Preſent before that 
tos» wh the Words tend almoſt to the ſame Senſe in both thoſe 

4 

Cum propter lapſum temporis de Conftitutione Laterenſs ſs partes 
ſuerint diſcordes ultra ſex Menſes, pertinebit ad Ordinarium colla- 
tio, niſi partes conſentirent de unica Perſona idonea preſentanda ; 
which is no more than if a Diſpute ſhould happen about the 
Right of Patronage, the Biſhop might collate fix Months after 
the Avoidance, it doth not ſay that the Patron might Preſent 
at any Time. | 

And this agrees with the Regiſter (c), which is the moſt 
ancient Book of the Law, where we have a Writ of Prohibition 
to the Biſhop of London, ſignifying that it was according to the 
Law ard Cuſtom of England, that Biſhops ſhould not Preſent 
by Lapſe before ſix Months are paſt after the Avoidance, and 
that they had not uſed fo to do, aliquibus temporibus retroactis. 

St. Germin (d), who wrote Anno 23 H. 8. is of the ſame Opi- 
nion, that by the Common Law all Patrons, as well Lay as 
Spiritual, had fix Months to Preſent before a Lapſe ſhould 
incur. | 

"Tis generally true, that after an Avoi- Where the Bi⸗ 
dance for fix Months, and no Preſentation ſhop (hall ve enti- 
made to the Biſhop, he hath Power to col- fled to collate bp 
late to the void Church by Lapſe ; but there Lapſe,andwhere 
arc ſome Caſes where a Lapſe ſhall not in- not, 
cur after ſuch an Avoidance. 

He may collate by Lapſe (e), where two Patrons pretend a 
Right, and one ſues the other without naming the Biſhop, and 
recovers, and the fix Months paſs pending the Action ; for in 
ſuch Caſe the Biſhop was in no Fault, 

So if after ſuch a Recovery the Defendant brings a Writ of 
Error upon the judgment, and the fix Months expire before 
the Errors are determined. 

So if a Quare Impedit (f) is brought againſt the Biſhop and 
Patron, who never preſented any Clerk to him; if the fix 
Months expire, the Biſhop ſhall collate, tho' his Title accrew- 
ed by Lapſe, E the Writ, for he was no Diſturber (), 


and tis unreaſonable he ſhoul4 loſe his Title by a fraudulenc 
Ad ion brought againſt him. 


— 


(c) Reg. 42, b. (4) Dr. and Stud. 116, b. (e) 2 Rol. Abr. 


365. Hob. 201. 2 Cro. 93. (f) Hob 270. 2 Rol. Abr. 366. 
(2) 2 Rol. Abr. 357, 367. | if 
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If his Title ſhould accrew in the Viſitation of the Archbi” 
ſhop, and whilſt the Ordinary is inhibited, by which Inhibition 
all Ads of Juriſdiction are for a Time ſuſpended, tho* he can- 
not inſtitute a Clerk himſelf, yet he ought to Preſent him to 
the Archbiſhop, who is to do it, 

So if the Biſhop (hb) collate, and before his Clerk is in- 
—_ the Patron preſents, in this Caſe the Biſhop may refuſe 

im. 

But in theſe Caſes following a Lapſe ſhall not incur after Six 
Months Avoidance, viz. 

If the Biſhop refuſe a Clerk without a Cauſe, and then the 
Church becomes litigious, no Laptc ſhall incur: So tis if he re- 
ſuſe to examine a Clerk preſented (). 

Ii a Quare imjedit is brought againſt a Biſhop, Patron, and 
Clerk, and the Biſhop claims nothing but as Ordinary, and 
the Plaintitf recovers; and then the Patron and Incumbent join 
in a Writ of Error upon that judgment, pending which Writ 
the Biſhop dies, and another is conſecrated, then the Incum- 
bent takes another Benefice with Cure, ſo that the firſt is void, 
and the ſix Months paſs, and then the Judment is affirm'd, the 
Ordinary ſhall not be entitled to Preſent by Lapſe. 

In ſome Caſes the Biſhop ſhall have no Be- 

Where after a nefit after a Lapſe incurr'd ; as if the Pa- 
Rapſe the B ſhop tron Preſents before the Biſhop collates, he 
fhait have no is bound to admit his Clerk, becauſe he is 
Benefit by if, only to ſee that the (a) Church is ſerved, 

| which is now done by the Patron himſelf. 

So tis if the Lapſe devolves on the Afetropolitan, and before 
| ——ͤ— the (6) Patron Preſents to the Biſhop of the Dio- 
ce ſe. | 

And it the Ordinary negle&s, and within his fix Months the 
„) Archbiſhoy ſhould collate; yer, if within that Time the 
Patron Preſents, his Clerk ought to be receiv'd, becauſe the 
Collation by the Metropolitan was wrong, and therefore void 
againit the Patron. | 

It was my (4) Lord Hobart's Opinion, that the Patron's Clerk 
ought to be admitted after a Lapſe is come from the Arch- 
biſhop to the King, it his Preſentation is exhibited to the Ordi- 
dinary before the King Preſents, becauſe his Right continues 
till the Title by the Lapſe is executed; for he held, that a 
Lapſe doth not veſt ſuch an abſoluce Title in the King that he 
may Preſent at any Time, for then there could be no L ſurpa- 
tion upon ſuch a Title, which is contrary to the Judgment in 


— — 


(D) Dyer 277. (i) 2 Rol. Abr. 366. Pl'ito z, 5. 6. 
(a) 2 Rol. Abr. 367. 1 And. 149. (5) 2 Rol. Abr. 348. 
Hutt. 23. (c) 2 Rol. Abr. 368, 369. (4) Hob. 157. 

(e) Beverley 's 
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(e) my Caſe ; and if an Uſurpation ſhall be allow'd 
againſt a lapſed Title to the King, certainly the true Patron's 
Title will prevail; but this muſt be underſtood where the (7) 
Clerk dies Incumbent upon ſuch uſurp'd Title, for the King 
may remove him at any Time whilſt he is living. 

So where the Parſon negledts to read the 39 Articles, one 
Title ſhall accrew to the Biſhop by Lapfe, without Notice given 
by bim to the Patron; and yet my * Lord Coke tells us, the 
Church is void, inſomuch, that if the Parſon libels for Tithes, 
the Pariſhioner may plead that he did not read the Articles. 

It hath been a Queſtion how the fix 
Months ſhall be computed, in which the Pa- ow the fir 
tron and Ordinary are reſpectively to fill the Months Hall be 
Church after an Avoidance, that is, whether compute?, and 
it ſhall be by (g) Kalendar or Lunary from what time, 
Months; but tis now ſettled that it muſt be 
by Kalender, viz. 182 Days for half a Year, becauſe this 
Computation was made by Churchmen, and this likewiſe con- 
cerns the Affairs of the Church. 

By the Statute of W. 2. cap. 5. tis enacted, That if the Pa- 
tron is diſturb'd for fix Months, ſo as the Biſhop Preſents by 
Lapſe, he ſhall recover Damages to two Years Value of the 
Church; and if the fix Months are not paſſed, and the Patron 
proves his Title within that Time, then he ſhall recover Da- 
mages to half a Year's Value of the Church. 

Now, theſe different Expreſſions of fix Months and half a 
Year, do not make the "Time diſtin in Computation, but one 
expounds the other, viz. Where tis ſaid, that the Diſturbance 
is for fix Months, fo as the Biſhop Preſents by Lapſe, c. that 
concerns the Prelates, for'the Words are properly applicable 
to them; but where tis ſaid Damages ſhall be recover'd to haif 
a Year's Value, that concerns the Laity, and ſhews how they 
are to be puniſh'd for a Diſturbance. 

This being the Manner of Computation, the next Queſtion 
will be, from what Time the {fix Months muſt commence? 

And as to that the Law is, viz. If the Clerk 1s depriv'd, or 
reſigns, the (i) Church ſhall lapfe 'till fix Months after No- 
rice thereof, which Notice the Ordinary muſt give to the Pa- 
tron, and. in ſuch Caſe the Time ſhall not be compured from 
the actual Avoidance; and if the Ordinary ſhould die, his Suc- 
ceſſir is bound to give the like Notice; for if he will take that 
Advantage which his Predeceflor might do, tis reaſonable he 
Mould perform that which the other ought to have done. 


— — 


(e) 1 And. 1483. (f) 7 Rep. 28. 2 Cro. 216. 6 Rep. 
29. () Yelv. 100. 6 Rep. 61, a. 2 Cro. 166, 2 Inſt. 363. 
{i) Keilw. 49 b. 1 And, 62. 3 Leon, 45. 
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Lapſe. 
And becauſe a Deprigation ½ facto differs from that which 
is occaſion d by a declaratory Sentence in the Spiritual Court, 
therefore by the Statute 15 Eliz. cap. 12. tis provided, That 
no Title to Preſent by Lapſe ſhall accrew upon any ſuch Depri- 
vation, but after fix Months Notice given to the Patron by the 
Ordinary; and it being in the Cale of a Penal Statute, the Pa- 
tron is not oblig'd to take Notice from any Perſon, but from 
the Biſhop himiclf, and it muſt be perforally, if he live in the 
fame County, and no other Notice is ſufhcient, Dyer 369. 1 
Leon 31. Cro. Eliz. 119. 

Bur if the Patron lives in another County than where the 
Biſhop reſides, Notice may be publiſh'd, by fixing the very 
Cauſe ot Þeprivartion on the (&) Church door. 

Where the (/) Clerk is refuſe for Threrature, there the fix 
Months ſhall incur from the actual Avoidance, and not from 
the Time of Notice given, Sc. becauſe a ( Patron ought ro 
Preſent a Clerk who is qualified, otherwile his Preſentation 15 


void. 
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T Common Law, a Biſhop, Abbot, Prebend, or any other 

ſingle ſpiritual Corporation could not make a Leaſe for 
longer Time than he conrinu'd Biſhop, Sc. but then they might 
make any Eſtate whatſoever to bind their Succeſſors, ſo as it 
was confirm'd by the Dean and Chapter. 

As the Biſhops had roo little Power alone withone their 
Chapters, fo being join'd with them they had too much, and 
therefore it was thought expedient that the Law ſhould be al- 
ter'd. 

The firſt Statute which made any Alteration in this Caſe was, 
Anno 32 Hen. 8. cap. 28. which is commonly call'd the Enabling 
Statute, because it gave Biſhops Power to make Leaſes of their 
Lands, which they had in Right of the Church, either for 2t 
Years, or three Lives, without any Contrmation ; which they 
could not do before. ä 

This Act relates only to Biſhops, it did not extend to Par- 
ſons and Vicars; they had no Manner of Liberty to make (x) 
Leotes otherwiſe than they might have done before; tis true, 
a Prebendary is within the Equity of it, tho' he is net ſeiſed 
in the Right cf the Church, but of his Prebend. and not of an 
abſointe Fee in that neither: And tis my * Lord Coke's Opt- 
„ion in his Comment upon Litelꝛton, that be is ſeiſed therein of 


) Dver 346, b. (!) Dyer 227 b. (m) 4 Mod. 140, 
(n) 4 Leon. 51, * 1 Inſt. 300, b. Cro. Eliz. 359 
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no more than a Parſon or Vicar is of a Rectory or Vica- 
ridge. 

Bur thoſe Leaſes which Biſhops make purſuant to this AR 
muſt have theſe Reſtrictions ; 

1. They mult be made in Writing, Indented. 

2. Every ſuch Leaſe muſt be made to commence from the 
making, or the Day of tae making thereof. 

And as to this Matter, there is a Diſtinction whe the Leaſe 
is made for Years, and when tis for Lives; for if nate tor 
three Lives, babendum from Michaelmas next, tis voi! becauſe 
Tithes cannot paſs by Way of Reverlion, tho' they may by 
Way of () Dilcharge or Reteiner. 

3. If there is an old Leaſe in Being, it muſt expire, or 
be 8 within a Year after the Making the new 
Leaſe. 

This muſt be underſtood where the Biſhop makes a new 
Leaſe, without Confirmation; becauſe if there is more than 
a (7) Year in Being at the Time of the making a new Leale, if 
tis confirm'd by the Dean and Chapter, tis good. 

4. There mult not be a double (s) Leaſe in Being at one and 
the ſame Time, that is, one for Years and anotner for Life. 

As to (t) Leaſes made for three Lives, thev mult not be to 
one for Life, Rem<inder to another for Life, c. but the Lives 
muſt all wear rogether ; for if made otherwiſe, ſuch Leaſes are 
voidable. 55 

Neither can a Biſhop make a ( Leaſe for 99 Years, deter- 
minable npon three Lives; bur a Leaſe ro one for three Lives 
is good, becauſe tis the ſame in Effect as a (x) Leaſe to three 
for their Lives. 

5. The Leaſe muſt be made of Lands, Terements, or He- 
reditaments, out of which an Anm Neut may be reſerved, 
and not of Things which lay in Crant, as Fairs, Markets, 
Tithes, See. 

6, It muſt be made of Land; which have been uſually Let, 
for the greateſt Part cf 20 Years next betore the making the 
new Leaſe. | 

Copyholds, tho' they are Eſtates at Will, yet they do not 
fall under this (5) Reftriction becauſe they arc utually Let. 

My () Lord Coke was of Opinion, that if Lands were in 
Leaſe for 11 Years next before the making a new Leaſe, tis 


ſufncient, for in ſuch Cale it ſhall be taken to be uiuvally 
Let. 


— — 


( p) Yelv. 131. (r) 4 Leon. 78. (5s) Cro. Eliz. 440. Moor 
253. 5 Rep. 2. Elmer's Caſe. 1 Mod. 204. (te) Cra Car. 
95. 6 Rep. 37, a. (nu} 8 Rep. 79, b, (x) 2 Tro. 76. 
(y) Moor 759, (x) 4 Inſt. 44. b. 


But 
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But Juſtice Twiſden was of a contrary Opinion, viz. that 
the Words muſt be intended for a longer Time in Leaſe ; for 
Lands which have been but once Let, and that for ſo few 
1 cannot, in Propricty of Speech, be ſaid to be uſually 

et. 

"Tis true, 11 Years comprehends the greateſt Part of 20 
Years, and fo is within that Reſtriction, but not within the 
other, of being uſually in Leaſe, 

The Words may be taken in two Senſes, the one for the re- 
peared Att of (a) Leaſing, the other for the Continuance of the 
Lands in Leaſe; and therefore Lands leaſed many Years be- 
fore the making the new Leale (tho' but for once) may be ſaid 
to be Lands uſually demiled, and this is the receiv'd Senſe of 
the Words. 

So if Lands have been anciently leaſed for Lives, and afrer- 
wards are kept in the (b) Biſhop's Hands for 20 Years before 
he makes a new Leaic ; this ſeems to be a good Leaſe to 
bind the Succeſſor; for the Intent of the Law was not to tie 
the Biſhop ſtrictly to the Words of the Statute, but to preſerve 
the ancient Rent; but it muſt be once demiſed, otherwiſe it 
cannot be known what was the ancient Rent. 

And as it muſt be made of Lands uſually Let, ſo the Leaſe 
mult contain the uſual * Covenants, as in former Leaſes; as 
if a Biſhop Lets Lands which he hath in Right of his Biſho- 
prick, and covenants for himſelf to pay the Taxes, this ſhall 
be intended only of Synodals, Sc. und not Parliamentary 
Taxes; for if 'tis ſuch a Covenant as hath been uſual in 
Leaſes cf this Nature, then it ſhall nat extend to new Charges; 
if tis a ne Covenant, then it ſhall not bind the Succef- 
for, for if it hould, the Statute 1 Eliz. would be of little 
Etfe &. 

7. The Neudendun: muſt be ſo much Rent which hath been 
uſually paid for the Land, within zo Years before the making 
the rew Leaſe, and made payable to the Biſhop and his Suc- 
coflors, 

Bur if Lands are uſually Let for three Lives, under a cer- 
tain Fine, and an Heriot upon the Death of every Tenant, 
and a new Lea'e is made reſerving the yearly Rent, and omit- 
ting the Heriots, yet the (c) Leaſe is good, becauſe an Heriot 
id a Service, and not properly any Annual Rent, or depending 
upon it. 

So if a Biſhop grants the next Avoidance, it ſhall bind the 
(./) Succefior; for tho" there cannot be a Rent reſery'd out of 
it, yer tis an Hereditament. 


——_— — 


(a) Vangi. 55, 34+ (b) Cro. Eliz. 375. Sid. 416. 
* 2 Lev. 68. 1 Vent. 223, () 6 Rep. 38. 2 Cro. 76. 
(d) Cro. Eliz. 440, 699. 
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And tho” there may be ſome Variations in former Leaſes, 
yet if in the new (e) Leaſe the ſame Rent is reſery'd which 
was in the very laſt Leale before it, this ſhall be accounted 
the ancicnt Rent. 

There is a very nice (f) Caſe relating to this Matter, which 
is thus; The Petty Canons of St. Paul's Church made a Leaſe to 
Husband and Wife, of the Rectory of St. Gregory, rendering 40 þ 
per Annum ; and the Hausband alone covenanted to pay yearly 
a Couple of Capons ; but in the laſt Leaſe before this there 
was 40 J. per Annum reſery'd, and a Couple of Capons. My 
Lord Hale held this preſent Leaſe to be void, becauſe in the 
former Leaſe the Capous were reſery'd, and. made Part of 
the Rent, but in the new Leaſe there was only a Covenant to 


pay them, which would not bind the Wife if ſhe ſurviv'd; and 


therefore it would not amount to a Reſervation, which it might 
have done if both had covenanted; and in this Caſe a Diſtine- 
tion was made between a ſole and aggregate Corporation, viz. 
That if a ſole Corporation makes a Leaſe, not warranted by the 
Statute 13 Eliz. it ſhall bind him, but not his Succeflor ; but if a 
ps aggregate make ſuch a Leaſe, tis void as to them- 

Ives. 

"Tis plain, that by this Paragraph there muſt be a certain 
and determinate Rent expreſſed in the new Leaſe ; therefore 
where a (g) Biſhop made a Leaſe, rendring the uſual and ac- 
cuſtom'd Rent to him and his Succeflors, and not mentioning 
how much, ſuch Leaſe was void. | 

But if a whole Farm ſhould be Let out in Parcels, which had 
been uſually Let together, there a full Rent, pro rata, makes 
the Leaſe good, becauſe the Succeſſor hath no Prejudice. 

The Biſhops were enabled by this Act to make Leaſes for 
three Lives, or 21 Years, without any Confirmation by the 
Chapter; bur yet they were not reſtrain'd from that ancient 
and large Power which they had before, in making long Leaſes 
with Confirmation: And therefore, Anno 1 Eliz. cap. 13. it was 
enacted, That all Eftates made by Biſhops, of any Lands or other 
Hereditaments, being Parcel of the Poſſeſſions of the B:ſhojrick, 
or united, or appertaining to the ſame, other than for Twenty One 
Tears, or three Lives, from the Time of the making thereof, and 
euhereupon the accuſtom'd peariy Bent, or more ſba/l be reſerv'd, 
and payable yearly, during ſuch Term of Tears or Lives, ſhal be 


Before I ſhall treat more particularly of this Act, I mift 
take Notice that there is a Difference between () Leaſes made 
by Biſhops de facto and de jure; for a Leaſe made by a Biſhop 
de facto, tho confirm'd by the Dean and Chapter, ſhall not 


——_— 


(e) Hardres 326. () Hardres 352. bs (gs) Cro. Car. 95. 
(b) 2 Cro. 152. : 
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bind the Succeſſor, becauſe tis a voluntary Ac, which he 
might have omitted without Prejudice, but all Admiſſions and 
Inſtitutions by ſuch a Biſhop are good. Tis to be obſerv'd, 
that this is a private Act of Parliament, for it concerns the 
Biſhops only, therefore it muſt be pleaded ; and likewiſe, that 
a Leaſe made purſuant to this AQ, muſt have all the Reftric- 
tions requir'd by the Att 32 Hen. 8. It was made purely for 
the Benefit of the Succeſſor ; and where a Leaſe made by a 
Biſhop is not prejudicial to his Succeſſor, tho' it want ſome 
of thoſe Circumſtances mention'd in the Act 32 H. 8. tis 
good ; as for inſtance, if the Leaſe is of Lands habendum a datr 
Indenturæ, rendring the ancient Rent, and confirm'd by the 
Dean and Chapter, tho' there were four Years of a former 
Term then in Being, yet tis not void, becauſe there is no In- 
jury done to the Succeſſor ; tis true, it cannot commence in 
ntereſt preſently, becauſe the former Leaſe was not expir d, 
but it commences immediately by Eftoppel, ſo that the Suc- 
ceſſor will have two Rents, one in Intereſt, and the other by 
Eſtoppel. 

"Tis true, ſuch a (i) Leaſe is void upon the Statute 32 H. 8. 
becauſe there was a former Leaſe in Being; but 'tis not ſo 
upon this AQ 1 Eliz, for tis capable of a Confirmation, and 
being confirm'd ſhall bind the Succeflor. 

Bur no Confirmation will make a double Leaſe good, that 
is, where a Leaſe for Lives is made before a Leaſe for Years 
expires, becauſe this Statute is in the Disjunctive, viz. That 
a Leaſe all not be good other than for T<venty One Years, oz three 
Lives, which ſhews that both cannot be good at the ſame 
Time. 

Beſides, the accuſtom'd yearly Rent muſt be payable, during 
the Term of Years or Lives, which cannot be in this Caſe, 
for if the () Leſſee for Life ſhould enter, the Succeſſor hath 
no Remedy »gainit him 1or the Rent, either by Diſtreſs or 
Action of Debt, if the Leaſe for Years is not expir'd ; and he 
cannot have an Aſſiſe becauſe he never had any Sciſin, fo that 
there is a Poſſibility, that the Leſſee for Life may be for ever 
diſcharg'd of the Rent, becauſe he may die before the Lea ſe 
expires; but if he ſurvive, then the Succeſlor hath a Remedy 
for the Arrears. 

Under this Statute I ſhall conſider, 


1. What ſhall be accounted Parcel of the Paſſoſſons of the B. 
:opre. k. 


2. What ſhall be taken to be the accuſtomed Rent. 


_—_— 


( Moor 107, 253. 4 Rep. 76. 6 Rep. 2. (% 5 Rep. 
2, 3. 1 And. 193. Cro, Eliz. 141. 
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As to the firſt of theſe Particulars, there are ſome Oe 
which may be taſten as Parcel of the Poſſeſſions of a Biſboprick, 
or at leaſt as appertaining to the ſame ; and tho' the Biſho 
cannot execute ſuch Offices himſelf, yet he hath an Inheri- 
rance in the Gift and Diſpoſal thereof, and thoſe are ancient 
Offices which the Biſhop may grant with (/) the ancient Fees; 
and this being confirm'd by the Dean and Chapter, is good by 
the Intention, and within the Equity, though not by the Words 
of this Statute. 

But though ſuch Grants are allow'd for Neceſſity, they ought 
not to be accompanied with a new Fee, for that would be ſome 
Diminution of the Revenue, and would fo far impoveriſh the 
Succeſſor ; and tis agreed on all Hands that this Statute was 
made for his Benefit. 

Therefore, if a Biſhop is ſeiſed in Fee of a Park, and the 
Keeper had been an ancient Officer there, if the Biſhop ſhould 
grant that Office with (m)] the ancient Fee, nec non cum Pa- 
ftura pro duobus equis in eodem Parco, and this Grant ſhould be 
confirm'd by the Dean and Chapter; tis void as to the Paſture, 
becauſe tis a new Thing, which was not granted before, and 
tis ſtill doubrful whether it would not make the Grant void, 
unleſs it can be taken as diſtin& Grants, and ſo to make the 
firſt good, and the other void againſt the Succeſſor, as where 
the (n) ancient Fee hath been encreas'd in a new Grant; in ſuch 
Caſe the Grant of the Office is good, and of ſo much which was 
the ancient Fee, but ir ſhall be void as to the reſt. 

And in all (o) theſe Caſes of Fees, it muſt appear in plead- 
ing, that tis an ancient Fee; for tho” the Office is ancient, yet 
if the Fee is not ſo, the Grant will be void. 

And *tis to be obſery'd, that all theſe Grants of Offices are 
to be made as ſual before (ↄ) the Statute, therefore a Grant 
of an Official by an Archdeacon, or of a Commiſſary by a Biſhop, 
is void againſt the Succeſſor, if granted in Reverſion, where it 
was uſually granted in Poſſeſſion before the Stature ; for theſe 
Offices are Hereditaments, and belong to Biſhops and Archdea ons, 
and ſo are comprehended in the very Words of the (4) Sta- 
tute; and therefore if they were granted in Reverſion, ſuch 
Grants may be ſtill made, but then they muſt be confirm'd by 
the Dean and Chapter. | | 

Some are of Opinion, that a Grant of the Office of a Com- 
miſſary is good but during the Life of the Grantor ; for tho' 
an Eccleſiaftical Juriſdiction may be executed by a Subſtitute, 
yet his Acts are in Law the Ads of him who deputes him, 


(1) 19 Rep. 62. (m) Bridg. 29. Cro. Car. 37. Lev. 71. 
(un) 2 Brownl. 237. (o) 1 Brownl. 182. (p) Cro. Car. 
258. Jones 263. Winch. Entr. 22, () 2 Rol. Abr. 154. 


ones 311. 
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and he mult be anſwerable for them, and not the Deputy; fo 
that if ſuch a („ Grant ſhould be good againſt the Succeſſor, 
then he muſt be liable to the Acts of a Perſon he never deputed, 
which ſeems to be unreaſonable. 
However, (s) the Grant of the Office of Regiſter in Rever- 
{ hon hath been held good; and that tis ſufficient Evidence to 
produce but one Grant thereof in Reverſion before the Statute, 
which may be an Inducement to believe that it was granted ſo 
anciently. 

Now, tho' this Statute 1 Elz. faith, That all Grants made 
by Biſhops, other than for Twenty One Tears, or three Lives, Cc. 
and c eren en the accuſtomed yearly Rent ſhall be reſerved, ſhall he 
vod; yet a Grant for ove Life is good, but then ir muſt be 
of an ancient and neceſſary Othce; for if a Biſbep had not 
Power to grant ſuch Offices for the Life of the Granree, he 
would be but ill ſerv'd by Men whoſe Titles would be pre- 
carious ; but the Grant of ſuch an Office to one for Life, and 
afrerwards to another in Reverſion, is void, and fo *tis where 
the Grant is made to (t) two for Life: As for Inſtance ; the 
Biſhop of Salisbury granted the Stewardſhip of his Manors to 
two for Lite, ro be exerciſed by them or their Depuries, and 
20 Nobles Fee, iſſuing out of Lands, Parcel of his Biſboprick; 
this Grant was confirm'd by the Dean and Chapter, but it was 
held void agairft the Succeflor ; for tho“ a Biſhop may grant an 
ancient Office to one for Life, becauſe of the Neceſſity of ſuch 
a Grant, yet 'tis not neceſſary that he ſhould grant it two for 
their Lives. 

Ard if it ſhould happen that after ſuch Grant, one of the 
Lives ſhould die in the Life-time of that Biſhop who made the 
Grunt, and then the Biſhop ſhould die, ſo that there is but one 
Life in Being againſt the Succeſſor, yet the Grant is void 
againſt him, becaute it was void when firſt made, and ſhall 
never be good by any Contingency. 

Burt a Grant to one for Life muſt be confirm'd by the Dean 
and Chapter, becaule tis a Grant at Common Law; tis not 
warranted by this Statue 1 Eliz. for that requires it ſhould be 
for 21 Years, or three Lives; but a Corporation aggregate may 
make ſuch a Grant without Confirmation. | 

Horne, Biſhop of Wincheſter, about four Years after the ma- 
king this Statute, granted (2) a Rent of 41. out of the Manor 
of Waltham, being Parcel of the Poſſeſſions of his Biſhoprick, 
to Dr. Dal:, a Civilian, for his Life, and this was pro conſilio 
impenſo & impendendo: "Tis made a Quere in Dyer, whether this 
Leaſe was void againſt the Succeſior upon this (x) Statute ; ir 


(.) Noy 153. (5) Cro, Car. 279. Jones 310. March. 38. 
Cro. Car, 555. 2 Rol. Abr. 163. Winch. Enrr. 22. (t) 10 
Rep. 59. (#) Dyer 370. (x) 10 Rep. 61, b. 
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was agreed to be good againſt the Biſhop himſelf, but it was 
held void againſt the Succeſſor, becauſe it was not a Grant of 
Neceſſity, and it was not of an Office, but only a voluntary 
Act of the Biſhop to chuſe ſuch a Man to be his Counſel, who 
might not be approv'd by his Succeſſor, 

2. By this Statute the Form of the Leaſe 
is directed; but yet if 'tis made in another hat h:1l be 
Manner it ſhall not be void againſt the Bi- accounted the ac- 
ſhop who made it, but only agaiatt his Suc- cuſtomed Bent. 
ceſſors, who may afhrm ſuch Leaſe by re- 
ceiving the Rent. 

Therefore, where a Biſhop made a Leaſe of the Advowſon 
of an Archdeaconry (y) for 21 Years, which he had in Right 
of the Church; this was good againſt himſelf, tho' it was not 
of (z) a Thing manurable, out of which a yearly Rent could 
be reſery'd, as directed by the Statute, for it was never in- 
tended to reſtrain the Biſhop in Poſſeſſion; fo that he could not 
do any Act to bind himſelf or his Lands, during his own Time, 
for then he could not Leaſe any Land which had not been 
uſually Let before the making the Statute, but mutt manure it 
by his own Servants; neither could he take any Benefit of 
Waſtes, bur only the Herbage with his own Cattle; 

This was Biſhop Fewe/'s Caſe, who, Anno 30 Eliz. “ made a 
Leaſe of a Fair for three Lives, reſerving the ancient Rent ; 
this was good againſt himtelf, by way of Contract between him 
and the Leſſee, but the Rent was not incident to the Reverſion; 
therefore the Leaſe was void againſt his Sueceſſors. 

"Tis true, that at the latter End of that Caſe tis reſolv'd, 
that the Law would have been the ſame if the Leaſe had been 
for 21 Years, but 'tis ſince rul'd otherwiſe; for if a Leaſe of 
Tithes is made for three Lives, f this is not good againſt the 
Sueceſſor, becauſe nothing was demiſed but Tithes, which lie 
in prender, and no Rent ean iſſue out of them; there is no cer- 
rain Place wherein a Diſtreſs can be taken, + nor any Remedy 
for Rent if it ſhould be denied, for the SucceſſOr cannot have an 
Action of Debt for it, becauſe tis a Freehold, nor an Aſſize, 
becauſe there is no Land to be put in view. *, But fee a late 
Starure, by which this ſeems to be alter'd, Stat. 8 Ann. c. 17. 

Bur if it had been a Leaſe for Tears, (a) there the Sueceſſor 
might have an Action of Debt, not upon the Privity of Con- 
tract, for he is not in Law privy to the Contract of his Pre- 
deceſſor, but upon the Privity of Eſtate, for he hath the Re- 
verſion; and 'tis for that Rea ſon that an Aſſignee of the Term 


(y) 1 And. 244. Cro. Eliz. 207. 1 Leon. 203. () Croe 
Eliz. 609 2 Cro. 273. 10 Rep. 60, b. 9 Rep. 3. 2 Cro. 
111. Moor 778. 4x 2 Cro. 173. * . Hardres 326» 
2) Raym. 8. 2 Sand, 393, 59 
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ſhall be charg'd with the Rent, for it is Attendant upon the 
Term it ſelf. 

So that if a Biſhop makes a Leaſe for Years of Tithes, rendring 
Rent, tis good againſt the Succeſſor, becauſe tis a Rent which 
is incident to the Reverſion, and goes to him, which it would 
not have done, if it had been a Leaſe for Lives. 

The Statute 32 H. 8. requires, that a Leaſe made by a Biſhop 
muſt be of Lands aſually Let for the greateſt Part of 20 Years, 
Ec. otherwiſe it ſhall be void, and the Statute 1 Elz. gives the 
Biſhops Power to Leaſe their Lands generally without mention- 
ing that the Leaſe muſt be made of Lands uſually Let, c. yet 
it muſt be made of ſuch Lands, or 'tis void, (a) becauſe this 
Statute 1 Eliz. requires, that the accuſtomed Rent ſhall be re- 
ſery'd upon every Leaſe, which cannot be if the Land had not 
been uſually demiſed. 

So the Statute 32 H. 8. requires, that if there be an old 
Leaſe in Being, it muſt expire, or be ſurrender d within a Year 
after the making the new Leaſe; all which is omitted in the Act 
1 Eliz, but yet a Leaſe made purſuant to it is not good (b) 
againſt the Sueceſſor, if the old Leaſe doth not expire, or ſhall 
not be ſurrender'd within that Time, unleſs ſuch Leaſe is con- 
firm'd by the Dean and Chapter; but if confirm'd, then if 
there is a Leaſe of 21 Years in Being, the Biſhop may make a 
new Leaſe of the ſame Lands for 21 Years more, to commence 
from the making thereof, which ſhall bind the Succeſſor; and 
theſe are call'd concurrent Leaſes, of which I ſhall. treat particu- 
larly hereafter. | 

But a Grant of a Thing is not good, tho' confirm'd by the 
Dean and Chapter, if tis not an Hereditament, out of which a 
yearly Rent can be reſery'd. | 

And it muſt be out of an Hereditament, Parcel of the Poſſeſ- 
ſions of the Biſhoprick, (c) and therefore if an Archdeacon hath a 
Parſonage appropriated to his Archdeaconry, and he Leaſes the 
Glebe 2 50 Vears, which is confirm'd by the Biſhop being 
Patron, and by the Dean and Chapter; this is void againſt the 
Succeſſor, becauſe this Confirmation paſſed no Eſtate, tis no 
more than an Aſſent to the Leaſe, Parcel of the Poſſeſſions of 
the Archdeaconry, and not of the Biſhoprick. 


So where the Biſhop himſelf granted to the Mayor and 


 Commonalty of Winton, (d) that they might build in the va- 


cant Places of the City and dwell there, which Grant was cen- 
firm'd by the Dean and Chapter; yet the Soil was ftill in the 
Biſhop, and his Succeſſors were not bound by that Grant, for 
it enures only as a Licenſe and no more. 


(a) Cro. Eliz. $74, 875. (6b) Bridgm. 30. (c) Cro. 
Eliz. 430. (4) Het. 57. 


Both 
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Both the Statutes before-mentioned relate only to Biſhops, 
the next concerns Parſons and Vicars. 

Parſons and Uicars.] At Common Law Parſons and Vi ar, 
might alien their Glebe with the Confirmation of the Biſhop 
and Patron; and they had no Reſtraint put upon them till 
Anno 13 Eliz, (e) and then an Act was made which is penned 
almoſt like the former Acts, and which is a * general Law, for 
it concerns all the inferior Clergy ; and it requires, 

That all Leaſes or Eſtates made, done, or Suffered by Maſters 
and Fellows of Colleges, Deans and Chapters, Maſters and Guar- 
dians of Hoſpitals, Parſons and Vicars, &c. of Houſes, Lands, 
Tithes, Tenements or Hereditaments, being Parcel of the Poſſe(ſions of 
the Church, other than for Twenty-one Years, or Three Lives from 
the making thereof, and whereupon the acnſtomed yearly Rent or 
more ſhall be reſerved, and payable during the Term, ſhall be void. 

Upon this Statute it hath been obſerved, That a Leaſe may 
commence from the Making thereof ; and by the enabling 
Act 32 H. 8. it might commence from the Day of the Ma- 
king, Sc. likewiſe that the Word Suffered (f] was put in to 
— any Alienation by Fine and Nom claim; E if a 

er ſon doth not Claim, he ſffers it to paſs. 

| Leaſes, made purſuant to this Act, muſt likewiſe have the 
_ ſame Reſtrictions as required by the Act 32 H. 8. but they 
— be confirmed by thoſe who by Law are to confirm the 

me. 

This Statute (g) hath been conſtrued liberally to prevent 
all Evaſions ; for whereas it ſaith, That Leaſes made by Maſters 
and FeHow; of Colleges, other than for 21 Years, ſhall be void; 
theſe Words ſhall comprehend all other Names of Corpora- 
tion, as Warden and Fellows, Warden and Scholars; and alſo Col- 
leges which are Temporal, and for the Advancement of ſome 
Arts and Sciences, ſuch as Colleges which are Eecleſiaſtical, 
or mix'd. 

So where it mentions Leaſes to be made by Deans and Chab- 
ters, ) theſe Words extend to a Chapter where there is no 
Dean, | 

By a Statute made in the very next Year, ()) the Power of 
making Leaſes was a little enlarged ; for whereas by the Act 
13 Eliz. Parſons and Vicars could make Leaſes only for 21 Years; 
now by this other Statute they may leaſe for 40 Years ; but 
this muſt be of Houſes in Corporations, Cities, Burroughs, or 
AAarket- Towns, or the Suburbs thereof, and Grounds belonging to 
the ſame, ſo as they are not the Dwelling-Houſcs of the Par- 


— 
2 
* 


— 


(e) 13 Eliz. cap. 10. * Moor 592. Contra. 1 Mod. 205. 
(f) 1 Rol. Rep. 171. 11 Coke 66. (2g) 11 Rep. 76. 
(D) 1 Mod 203. (3) 14 hs. cap. It, 
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ſons themſelves, nor have above 10 Acres of Ground belong- 
ing to them. 

But theſe Leaſes muſt not be made in Reverfion, nor without 
reſerving the accuſtomed yearly Rent, nor for a longer Term 
than for 40 Years ; and there muſt be a Covenant to charge 
the Leſſees with Repairs; there muſt be no alienating ſuch 
Houſes in Fee, unleſs Lands of as good yearly Value be imme- 
diately purchaſed and ſettled on the Church in lieu thereof. 

Therefore where the Dean and Chapter of Sr. Paul's (H made 
a Lenſe of a Houſe in London for 40 Years, which was in Leaſe 
for 10 Years to another at that Time; this was held void, be- 
c.uſc it was a Leaſe in Reverſion, and ſo within the very Words 
of the Act, which is a general Law, and need not be pleaded. 

So a Leaſe made of a Houſe of a Market-Town (1) for 
21 Years only, to commence from Michelmas after the Date 
thereof, there being two Years of a former Leaſe expired; this 
was held to be a Leaſe in Reverſion, and ſo void within this 
Staruie, tho' confirmed, becauſe it did not commence on the 
Day it was made. 

ſew if a Parſon, who is enabled by this Statute to make a 
Leaſe for 40 Years, doth demiſe a Houſe for 20 Years, and 
eight Years afterwards he makes another Leaſe of the ſame 
Houſe, and to the ſame Perſon for 20 Years more, this is no 
concurrent Leaſe, becauſe the Acceptance of the ſecond Leaſe 
by the Leſſee hath made his firſt Leaſe void. 

And after all, Sir Simon Degg tells us, that it hath been a 
Queſti-n, Whether a Parſon can make any manner of Leaſe to 
bind his Succeſſor ? ( Becauſe, by a Statute made in the 
very ſame Year of the Queen, 'tis enacted, That Leaſes made 
by Parſens and Vicars ſhall continue no longer than they ſhall 
be Reſident, and ſerve the Cure without Abſence above 80 Days 
in any one Tear. 

This Queſtion did ariſe upon a very notable Conſtruction of 
thoſe Words, viz. That every Leaſe made by a Parſon ſhould 
continue no longer than 8o Days after bis Death, and then to be 
void, becauſe he had been abſent ſo long from his Cure; and 
this is called an equitable Expoſition of the Statute, it bein 
made for the Advancement of Religion, and to avoid Dilapi- 
dations ; and we have a Report from Juſtice Croke (n) of a 
Judgment in Point. 

But Serjeant Moor (o), who Reports the ſame Caſe, tells us, 
the Judges were divided in Opinion upon this Matrer, though 
one would wonder what ſhould occaſion ſuch a Diviſion ; tis 
true, a dead Perſon can be no longer Reſident upon his Bencfice; 


(Y) Cro. Eliz. 564. (1) 1 Vent. 244. 2 Lev. 61. (m) 15 Eliz, 
Cap. 20, () Cro. Eliz. 123. (o) Moor 270. a 
1 | ut 
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but certainly the Neſdence intended by the Statute muſt be 
ſuch which enables him to ſerve the Cure, and that can never 
be intended of a dead Man, neither muſt he be abſent above 
$5 Days in one Year; but when he is dead, he muſt be abſent 
for ever; ſo that Death cannot, in Propriety of Speech, be cal- 
led Abſence ; for a Man cannot be ſaid to be abſent, who is not 
in Being, it muſt be a voluntary Abſence whilſt the Parſon is 
living and might return; and for this Reaſon it has been (p) 
held, that if he is ſuſpended from his Cure for 80 Days; this 
doth not make his Leaſe void, becauſe his Abſcnce was not 
voluntary. 

In 24 Car. 2. (q) the ſame Point came in Debate again, and 
the whole Court agreed that Death could never be intended 
to make a Parſon Non reſident, fo as to avoid any Leaſe which 
he had made. 

Be ſides, the Statute inflicts the Forfeiture of a Year's Profit 
of the Benefice of that Incumbent, who {hall abſent himſelf 
89 Days, to be diftributed by the Ordinary amongſt the Poor 
of the Pariſh, Sc. which ſhews that the Law makers intended 
ro puniſh a living, and not a dead Man, for ſuch cannot loſe 
a Year's Profits of his Benefice. 

This is further explained by a Statute made five Year's after- 
wards, viz. Anno 18 Eliz. cap. 11. which provides, that if an 
Incumbent commits any Offence by which he ought ro loſe a 
Year's Profit of his Benefice, then within two Months after 
Sentence, and Requeſt made by the Church-wardens, Sc. the 
Ordinary ſhall grant a Sequeſtration of ſuch Profits to any In- 
habirant of the Place ; and if he ſhould make Defaulr in col- 
lecting it, then every Pariſhioner may retain his own Tithes. 

There is another Queſtion, Whether Leaſes (7) made by Par- 
ſons ſhall be void ab initio, after 80 Days Abſence, Sc. or 
only from the Time of ſuch Abſence ? Bur the negative Words 
in the Statute ſeem to reſolve this Doubt, viz. That the Leaſe 
ſhall endure no longer than the Incumbent ſhall be Reſident; 
which imply, that it ſhall endure ſo long, and an Action 
of Covenant may be brought (s) for any Breach within that 
Time. 

Beſides, the Statute is, that upon $o Days Abſence the 
Leaſe ſhall ceaſe, which ſhews that it was in Being till the Par- 
ſon abſented for that Time, otherwiſe it could not then ceaſe. 

And in pleading this Matter it muſt be, that he ablenred 
himſelf So Days & ultra (t), and that it was voluntary, Cro. 
Eliz. 100, and Care muſt likewiſe be taken that the Statute is 
truly recited (u). x 


— 
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( Moor 448. 6 Rep. 21. (2) = Lev. 61. 1 Vent. 244. 
(7) Dyer 372, b. (5) Cro. Eliz. 78. (:) Cro, Eliz, 88. 1 Rol. 
Rep. 403. 3 Bulſt. 201. (2) Cro. Eliz. 490. 
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Upon the whole Matter, a Parſon may make a Leaſe to bind 
his Succeſſor, ſo as ſuch Leaſe is confirmed by Patron and Or- 
e ; and if he ſhould afterwards be deprived, the Leaſe is 

ood. | 

But the Law ſeems to have left it in his Power to avoid ſuch 
Leaſe in his Life time, by a voluntary Abſence from his Cure for 
Eighty Days, and a Confirmation will not help ir, becauſe thar 
cannot make a Leaſe good, which the Law hath made void; 
and tho' there ſhould be a Covenant in ſuch Leaſe, that the 
Parſon would not abſent himſelf, Sc. and a Bond for Perfor- 
mance of Covenants, yet they are both void: But if the Cove- 
nant 1s, that the Leſſee ſhall enjoy the Lands for a certain Num- 
ber of Years, if the Parſon ſhall ſo long live, he doth thereby 
take upon himſelf not to do any Act which ſhall determine the 
Leaſe, and therefore, if he reſigns or is abſent for Eighty Days, 
an Action of Covenant lies againſt him (x); but if this Clauſe 
is added, wiz. Or as long as be continue Payſon there, in ſuch Caſe 
he may reſign. 

Concurrent Leaſes.] But an Invention was found out to 
prejudice the Sueceſſor, notwithſtanding this reſtrictive Act 


13 Eliz. for Parſons and Vicars would make Leaſes for Twenty- 


one Years, or Three Lives, long before the Expiration of a 


former Term; (y) therefore another Statute was made to pre- 


vent this Miſchief, reciting the Statute 13 Eliz, which de— 
clares all Leaſes void which are made by Maſters and Fellocus of 
Colleges, Deans and Chapters, Maſters and Guardians of Hoſpitals, 
Parſons and Vicar, 02 any other, having Ecclefiaſtical Livings, or 
Lands, Tithes, Tenements, or Hereditaments, Parcel of their Poſ- 
ſe ſſious, or any other Spiritual Promotion, other than for Twenty-one 
Tears, or Three Lives, where any former Leaſe was in Being, and not 
to be expired, ſurrenived or ended, within Three Tears next after the 
making the new Leaſe. | 

The general Words of this Statute, viz. Or any other having 
E-cleſiaſt.cal Promotion (2) do not comprehend Biſhops, becauſe 
the particular Enumeration of Perſons of an inferior Degrec, 


 heweth who are meant; and therefore thoſe general Words 


ſhall nor draw in a ſuperior Order of Men. 

By the Statute 32 H. 8. (a) Biſhops may make Concurrent 
Leaſes without Confirmation, where the old Leaſe 1s to expire 
<ithin a Year after the making the new Oae; and they may 
make ſuch Leaſes with Confirmation, where more than Three 
Years of the old Leaſe are not expired at that Time, but they 
cannot make a Concurrent Leaſe for Lives, where there is a 
former Leaſe for Years in Being, nec d converſo; but other Ee- 


— 


(x) 1 Brownl. 125. () 18 Eliz. cap. 11. (z) Gouldſ. 171. 
{4) 5 Rev. 2. Cro, Eliz. 141. Moor 253, 
cleſiaſtical 
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eleſiaſtical Perſons cannot make ſuch Leaſes, unleſs the former 
Term 1s to expire within Three Years, and if ſo, they may do 
it without Confirmation. 

Confirmation of a Leaſe may be compa- 
red to an Attornment of Tenant for Life, De confirming 
or Years, to him in Reverſion; for it hews Concurrent and 
an Aſſent to a new Lord, only with this Dif- other Lraſes. 
ference, that Confirmation is ſomething 
more, for that is an Aſſent coupled with an Intereſt, becauſe 
the Patron and Ordinary have a Right in the Thing confirm- 
ed; one hath Jus conferendi, and both together may charge the 
Glebe when the Church is not full; they may likewiſe con- 
firm the Whole or Part, which cannot be done by Tenant for 
Life, in order to perfect the Grant, for he cannot aſſent to 
Parr of the Eſtate granted, but his Attornment muſt enure to 
the Whole. 

There is an extrajudicial Opinion in Ahr (5), viz. That if 
a Leaſe is confirmed, and then another Leaſe is made of the 
ſame Land, and by the ſame Perſon, to commence after tho 
Determination of the firſt Leaſe, and then a Third Leaſe is 
made to commence preſently, and this is confirmed before the 
ſecond Leaſe, yer that ſhall not take Place, for the Confirma- 
tion paſles no Intereſt, it only makes the Eſtate durable and 
effectual. 

Neither will a Confirmation make a Leaſe good, which wants 
any of the Qualifications required by the Statute 32 H. 8. both 
in reſpect to the Continuance of the Eſtate, and the Rent, be- 
cauſe the reſtraining Statutes, viz. 1 13 Eliz. make all ſuch 
Leaſes void; ſo that Confirmation ſeems only neceflary where 
the Thing demiſed is not all in Poſſeſſion, or that the old Leaſe 
is not expired, Es. 

Bur ſince the Policy of the Law hath made Confirmation ne- 
ceſſary to perfect ſome Leaſes made by Eccleſiaſtical Perſons, 
therefore where that is to be done, the Law requires it ſhould 
be by theſe Perſons following : 

t. Leaſes made by the Archbiſhops and Biſhops muſt be con- 

firmed by the Dean and Chapter. 
- They may likewiſe be confirmed by Deans and Chapters, 
(c) where there are Two, and the greateſt Part Capitularitey 
Congregati ſhall conclude the reſt. 

A meer Commendatory Dean (d) cannot confirm a Leaſe; but 
if he is elected Biſhop, and before Conſecration doth obtain a 
Diſpenſation to hold his Deanery in Com mendam, ſuch Dean may 
Confirm. 

If the Dean and Chapter (e) confirm any Leaſe made by « 
Biſhop before tis enrolled, ſuch Confirmation is goud. 


(b) Moor 66. (c) 1 Rol. Abr. 477. (d) Palm. 460. (e) i 
Rol. Abr. 478. 2. Leaſes 
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2. Leaſes made by a Prehbendary, after he is inſtalled muſt be 
confirmed by the Biſhop, Dean and Chapter; (f) unleſs where 
the King is Patron, and then He and the Dean and Chapter are 
to Confirm, E#c. And where the Biſhop (g) is Patron of the 
Prebendary, his Confirmation alone, without the Dean and 
Chavter, is not gocd, but only againſt himſelf, becauſe the Pa- 
tronage is Parcel of the Poſſeſhons of the Biſhoprick ; () but 
where the Archbiſhop is Patron of a Prebendary, he may con- 
firm his Leaſe, without the Dean and Chapter. | 

So where a Prebend lying in one Dioceſe (/) is united or an- 
nexcd to a Prebend in another Dioceſe, a Leaſe by the Preben- 
dary is good, if confirmed by the Biſhop of that Dioceſe, 
whereof he is a Prebendary, and not by the Biſhop where the 
Prebend lies; for tho' the Prebendary is inducted by him, yet 
he owes Canonical Obedience to the other Biſhop, of whoſe 
Cathedral he is a Prebendary. 

A Prebendary made a Leaſe for 70 Tears, () and the Biſhop, 
Dean and Chapter confirmed Dimiſſionem pred” for 50 Years, & 
von ultra; yet this Confirmation goes to the whole Term, for 
the Intereſt was veſted in the Prebendary, and the Confirmation 
was only an Evidence of the Conſent of the Dean and Chapter 
ro the Leaſe, and not to the Intereſt which paſled by it, and 
therefore cannot be apportioned ; but if they had confirmed 
the Land for 50 Years, it had been good for ſo much and no 
more. | 

By which we may obſerve a Diff:rence where the Confirma- 
tion relates to the Eſtate, as it did in this Caſe by the Words 
Dimi ſtonem Pred', and where it relates to the Land it ſelf; for 
in the one Caſe it enures to the whole Eſtate, but in the other 
only ro the Term limited by the Confirmation, and no more. 

A Prebend was uſually let, excepting the Crab-trees ; (1) the 
Prebendary made a Leaſe of it without this Exception, and it 
was adjudged that it was void for that very Reaton ; for the 
Crab trees being not excepted, there was more let by this new 
Leaſe than what had been uſually demiſed, which is contrary 
to the Statute 13 Eliz. cab. 10. ſo that the Succeſſor was deprived 
of the Benefit of thoſe Trees, and of the Soil. 

One would think, that the Omiſſion of ſuch an unuſual Ex- 
ceprion ſhould not make the Leaſe void; for it ſeems not to be 
within the Intent and Meaning of rhe Lazy, ſince that was made 
to prevent Dilapidations, and impoveriſhing the Succeſlor, 
who probably might have very little Benefit by Crab-trees. 


(Cf) Rol. Abr. 481 (2) Rol. Abr. 479, 481. (5) 3 Bultt. 
59. (i) Cro. Eliz. 587. 1 Rol. Abr. 479. Sid. 75. () Cro. 
2 447. 5 Rep. 8. 1 And. 47. 0) 2 Cro. 458. 3 Bulft. 290 
4: m. 


But 
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But Mr. Balſtrode, who reports the ſame Caſe, tells us, that 
the Leaſe was uſually made of this Prebend, excepting Oak, 
Aſb and Crab-trees, and there the Omiſhon of ſuch an Excep- 
tion might be prejudicial to the Succeſſor, for want of the Lops 
of ſuch Trees. 

3. Leaſes made by Dcans muſt be confirmed by the Biſhop 
and Chapter, except in the Caſe of the () Dean of Wells, 
and he may make Leaſes without the Confirmation of the Biſhop, 
only with the Aſſent of the Chapter; for the old Deanery was 
ſurrendred, which was confirmed by Parliament, and a new 
Deanery erected; and the Nomination of the new Dean was 

iven to the King and his Succeſlors, and Power to grant his 
Polleſions, as the old Deans had ulually done; and becauſe 
they had made Grants thereof without Confirmation of the Bi- 
ſhop, therefore the new Deans might do ſo too. 

The Leaſe of a Dean, (z) who is Sole; ſeiſed, may be confirm- 
ed by the Chapter. 

4. Leaſes made by Archdeacons muſt be confirmed by the (a) 
Biſhop, Dean and Chapter; but where the Biſhop 1s Patron ic 
may be confirmed by him alone. Cro. Eliz. 430. 

5. Leaſes made by Parſons and Vicars afier Induction muſt 
be confirmed by Patron and Ordinary, but the Confirmation 
of (ö) the Patron ſhall bind, according to the Eſtate he hath ; 
for if he is Tenant in Tail his Confirmation will not make the 
Leaſe good, without barring the Entail, or diſcontinuing that 
Eſtate, for otherwiſe the Iſſue in Tail will avoid it. If Three 
Coparceners are Patrons, the Leaſe mult be confirmed by them 
all. | | 

The next Avoidance was granted, then the Incumbent made 
(c) a Leaſe for Years, which was confirmed by the Patron and 
Ordinary ; and the Church being void, the Grantee of the 
next Avoidance preſentcd, and his Clerk was induced, and 
avoided this Leaſe during his Time; then he died, and the Pa- 
tron, who had confirmed the Leaſe, preſented another Clerk, 
and it was adjudged that he ſhould hold it diſcharged of 
the Leaſe, becauſe the whole Term was cvicted by his Pre- 
deceſſor. 

Tis generally 22 that the Parſon who wakes (4) the 
Leaſe muſt be perfect Incumbent, either upon a Preſentation 
or Collation ; for if one enter and poſſeſſeth the Glebe with- 
out any Manner of Right, and then makes a Leaſe, which'is 
confirmed, yet "tis void. 

Therefore, where the Incumbency is by Uſurpation, and the 
Parſon makes a Leaſe, which is confirmed by the Ordinary and 


_—_— 


(y) 1 Rol. Abr. 478. Dyer 273. (z) 1 Rol. Abr. 478. It) 
1 Rol. Abr. 478. Dyer 239. (b) 1 Rol. Abr. 361. () Cro. 
Car. 582. Jones 454. (4) 1 Rol. Abr. 480. 


the 
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the Uſurper, and then the true Patron recovers his Right, he 
ſhall defeat ſuch Leaſe. 

But *ris not neceſſary that the very (e) Patron or Ordinary, 
who had an Intereſt at the Time of the Leaſe made, ſhould con- 
firm a Leaſe; for tis ſufficient, if done by the ſucceeding Pa- 
tron and Ordinary. 

It may ſeem ſtrange, that if (f) a Layman had been induct- 

ed to a Benefice before the Statute 13 Eliz. and had made a 
Leaſe, which was confirmed by the Patron and Ordinary, and 
then had been deprived, that this Leaſe ſhould be good ; bur it 
was ſo, becauſe he was Parſon de facto. 
I Husband and Wife are Patrons, in Right of the Wife, 
and they confirm (g) a Leaſe made by the Parſon, this ſhall 
bind only during the Coverture, for the Act of the Woman 
was void. | 

But there is a Difference where ary Eccleſiaſtical Perſon 
makes a Leaſe for Years and for Life; for if "tis for Years, ſuch 
an Eftate in its own Nature is ſeveral, and may therefore be 
confirmed for Part; but when *tis for Life, tis entire, and a 
Confirmation but for a Day is good for ever, that is, during 
the Life of the Perſon whoſe Eſtate is confirmed. 

And as the Eſtate of the Perſon confirming is to be conſider'd, 
(as before hath been obſerv'd) fo there ought to be ſome Re- 
gard to the Time when "tis (5) confirm'd ; for 'tis abſurd ro 
ſay, as ſome have done, that a Leaſe may be confirm'd before 
tis made, or even after tis made, and before the Leſſee hath 
any Intereſt veſted in him by ſuch Leaſe; As for Inſtance, 

If a Leaſe is made to B. for Years, and afterwards the Re- 
verſion is granted to C. for Years, and (i) the Dean and Chap- 
ter confirms the laſt Leaſe; ſome have held that this is good, 
tho C. had no Eſtate before the Attornment; but it ſeems ab- 
ſurd to ſay, that a Man can confirm or give his Aſſent to a 
Thing that is not. | 
The Acceptance of Rent reſerved upon a 
Where the JAc- Leaſe, which is void in it ſelf without En- 
ceptance of Rent try or other Ceremony. to make it ſo, will 
by the Dncceſoz not affirm ſuch Leaſe. 
will make a void⸗ And as to this Matter, the Law diſtin- 
able Leaſe good. guiſhes between Leaſes which are made by 

thoſe who have an abſolure, and others 

who have () a qualified Fee; the firſt are Biſhops, Deans and 

Chapters; and if they make voidable Leaſes not warranted by 

the Statures, and the Succeſſor accepts the Rent, he affirms 

the ſame during his Time, whether the Leaſe is for Lives or 
Tears. 


(e) 5 Rep. 15. Cro. Car. 376. (Ff) 1 Rol. Abr. 475. () 
1 Rol. Abr. 479. (+) Owen 33. (i) 4 Leon. 23. (4) 2 Cro. 
173. | Bur 
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But if a Parſon or Vicar, who hath only a qualified Fee, 
makes a Leaſe for Years, not warranted by the aforeſaid Sta- 
tures, reſerving Rent, and dies, in ſuch Caſe an Acceptance of 
that Rent by the Succeſſor will not make the Leaſe good, be- 
cauſe it was void without Entry; but if it had been (/) a Leaſe 
for Lives, and the Succeſſor had accepted rhe Rent before he 
made any Entry to avoid it; this ſhall bind him for his Time, 
becauſe the Leaſe being for Lives, which is a Frechold, cannot 
be avoided before Entry. 

If a Biſhop makes a Leaſe of a Manor, c. rendring Rent, 
but not warranted by the Statutes, and dies, and his (-:) Suc- 
ceſſor commands his Servant to receive the Rent, which he 
doth, and pays it over to the Biſhop; this is a good Acceptance 
of the Rent to confirm the Leaſe, becauſe he ought to take No- 
tice at his Peril what Leaſes his Predeceſſor made. 

And as Acceptance of the Rent will affirm a voidable Leaſe, 
ſo will diſtraining for it after the Death of the Predeceſſor, or 
bringing an Action of Waſte againſt the Leſſee. 

But the Acceptance of Rent by the Head of a Corporation 
Aggregate, due on (u) a voidable Leaſe, will not affirm it; as 
if a Preſident of a College accept ſuch Rent, this ſhall not 
continue .the Leaſe during his Life, becauſe he alone can not 
deveſt the Fellows of their Right. 

"Tis generally true, that if (o) a Leaſe is made not warrant- 
ed by the Statutes, tis void againſt the Succeſſor, but not againſt 
him who made it; and the Reaſon is, becauſe thoſe Laws were 
made for the Benefit of the Succeſſor, and not to aſſiſt the Poſ- 
ſeſſors; but this muſt be underſtood of Leaſes made by a (p) 
Biſhop, Dean, Parſon, or any other fole Eccleſiaſtical Corpo- 
ration; for if made by a Corporation Aggregate, then tis void 
ab initio ; and this was my Lord Chief Juftice Hale's Opinion. 

Laftly, There are two Ways of making a voidable Leaſe ac- 
tually void, Sc. By Entry or Claim. | 

The Entry muſt be where the Leaſe is made of Things ma- 
nurable or corporeal, as Lands, &. and it may be done b 
any () Perſon deputed for that Purpoſe, under Hand and Seal, 
and it cannot be done by a Bailiff ex officio. 

By Claim, when the Leaſe for Years is made, reſerving Rent 
upon Condition to be void upon Non-payment ; here you mult 
claim the Rent on the Day, to avoid the Leaſe. 

I ſhall now compare theſe ſeveral Statutes together, and ſhew 
wherein they agrec, and where not. 


(1) Het. 83. (m) 1 Rol. Abr. 476. () 11 Rep. 79. 1 Rol. 
Rep. 100. (o) Moor 875. 2 Brownl. 158. 1 Leon. 306. (p) 
Hardres 326, (9) Moor 52. Dyer 221. 6, 1 Rol. Abr 514. 


is 
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"Tis plain they are all made i» Pari Materia, and that there 
1s ſuch a Connexion between them, that they bave been con- 
ſtrued to explain each other. | 

The firft Statute, viz. Anno 32 H. 8. is not recited, either 
by 1 or 13 Elz. yet a Leaſe is not warranted by either of theſe 
laſt Acts, unleſs it hath the Qualifications and Reſtrictions re- 
quired by the Statute 32 H. 8. 

"Tis expreſly requir'd by 32 H. 8. that upon every Leaſe 
there muſt be ſo much yearly Rent reſerv'd, or more, as hath 
been uſually paid within 20 Years before the making the new 
Leaſe; the Statutes 1 &# 13 Eliz. are, that the accuſtomed year- 
ly Rent, or more, ſhall be reſerved; and herein they all ſeem 
to agree, for the Senſe is the ſame, tho' the Words are a little 
varied. | 

Bur by the Statute 32 H. 8. ſuch Leaſe muſt not be without 
Impeachment of Waſte, which is not required either by 1 or 13 
Eliz, yer fince Eccleſiaſtical Perſons are reſtrained by thoſe 
Statutes from making long Leaſes, they are by the Equity there- 
of reftrain'd allo from making Leaſes diſpumſhable of Waſte. 

The Statute 13 Elz. cap. lo. makes no Alteration of rhe 
32 H. 8. but leaves it as a Pattern for Eecleſiaſtical Corpora- 
tions Aggregate to make Leaſes ; ſuch Corporations being not 
within the Statute 32 H. S. but only fole Corporations; as 
Biſhops, c. 

The Statute 14 Eliz. cap. 11. is an _— to the 13th, 
which makes void all Eſtates granted by Parſons, &c. of Parcel 
of their Poſſeſſions, other than for 21 Years, or Three Lives; 
but it enlarges that Act as to Leaſes of Houſes in Cities and 
Corporate Towns, from 21 to 40 Years, ſo as ſuch Leaſes are 
not made in Reverſion; it makes no Alteration of the Statute 
1 Eliz. and therefore gives no Power to Biſhops to make any 
ſuch Leaſes in Cities and Towns Corporate, other than they 
might have done by that Statute. 

The Statute 18 Eliz. cap. 11. which prohibits Leaſes in ge- 
neral to be made in Reverſion, where any Leaſe is in Being, 
and not to expire within Three Years after the making the new 
Leaſe, hath no Relation either to the Statute 1 or 14 Eliz. not 
to the firſt, becauſe this Act begins with the inferior Orders of 
Men, and fo doth not extend to Biſhops; nor to the 14th Eliz. 
becauſe 'tis not recited in it, and therefore that Paragraph, 
which makes void all Bonds and Covenants, for renewing or 
making any Leaſes contrary to the 13:h or 18ch Eliz. doth not 
extend ro Bonds or Covenants for making Leaſes of Houſes in 


Cities, See. f ff 

| In former Tiwes there was a Difference 
wr pon made where a Parſon leaſed his Tirhes to a 
Loh on mip Stranger, and where he demiſed the ſame to 
make, and top Pariſhioner ; for if to a Stranger, it could 


how long. not be without Deed, tho' but for a Year, 
becauſe 
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becauſe Tithes cannot paſs in Intereſt, but by Deed; but a 
Parol Agreement with a Pariſhioner to be diſcharged of Tithes 
was good by Way of Retciner, and ſo tis now for a Year, (a) 

But an Agreement in Conſideration of Money to be diſ- 
charged of Tithes, during the Joint Lives of (5) the Parſon 
and Pariſhioner, hath been held not good without Deed, for it 
ſounded in the (c) Nature of a Leaic; and, as ſome held the 
Law then to be, a Parſon could leaſe but for a Ycar. 

But cry Telverton, who reports this Caſe, tells us, that he 
might leaſe for Years; for ſuch Leaſe is in Nature of a Per- 
ſonal Compoſition between the Parſon and the Owner of the 
Land, and good by Way of Reteiner ; and if the Parſon af- 
terwards ſues for the Tithes, a Prohibicion will lie upon ſug- 
— this Contract, for the (4) Spiritual Courts cannot take 

otice of Contracts; and with this the later Authorities agree, 
viz, That a Contract for Years is good, but not ſince the Statute 
of Frauds, unleſs tis in Writing. 1 Lev. 24. 

So that a Parſon may make a Leaſe for Three Years, and 
from and after the Expiration of that Term for 3 Years longer 
(e), and fo from Three Years to Three Years, during his Life, 
and this is a good Leaſe for 12 Years. | 

So if he make a Leaſe for one Lear, and ſo from Year to 
Year, as long as he continues Parſon, Sc. this is a good Leaſe 
for Two Years, and afterwards tis an Eftate at Will. 

Leaſes by Colleges.] By a Statute made 18 Eliz. tis en- 
ated, That in all Leaſes made by Colleges in the Univerſities, 
and by Winton and Eaton College, the Third Part of the Rent (ball 
be reſerved in Grain, to be delivered to them Yearly at a certain Day 
(F, after the Rate of 6s. & 8d. for a Quarter of Wheat, and 
5 8. for a Quarter of Malt, er under; and for Default thereof, the 
Leſſee ſball pay ſo much Money as Corn of that Kind ſhall be ſold by 
the Quarter, in the ſeveral Markets, in the reſpective Places of Ox- 
ford, Cambridge, Winton and Eaton, the very Market Day 
next before the Rent was due ; and all Leaſes, Bonds and Aſſurances 
to the contrary ſhall be void. | 

But this At is not to extend to Leaſes made by St. Joh 1's Col- 
lege in Oxon, of their Manor of Fificld. 

I ſhall here inſert ſome Precedents of Leaſes, made byETlergy- 
men, of their Church-Lands in Purſuance of the Statutes. 


(a) Godb. 374. 2 Rol. Abr. 63. (6) Cro. Eliz. 188. 2 Leon. 
22. Owen 103. (c) 2 Cro. 137, 668. Yelv. 94. (4) Raym. 
14. (e) 1 Rol. Abr. $50. 1 Rol. Rep. 287. 3 Bulſt. 158. Co. 
Lit. 45. (f) 18 Eliz, cap. 6. 
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I Leaſe from * This Indenture, &. made the Day and 
a Biſhop of * Year, c. Between the Right Reverend 
Church Lands, * Father in God E. by Divine Providence 

© Lord Biſhop of L. of the one Part, and 

«© W. Ad. of, &c. of the other Part, Witneſſeth, That the ſaid 
« Reverend Father, for and in Conſideration of the Sum of, 
„ec. of lawful Money of Great Britain, to him in Hand paid 
« by the ſaid W. M. the Receipt whereof the ſaid Reve- 
rend Father doth hereby onde and acknowledge, and for 
« divers other good Cauſes and Conſiderations, him the ſaid 
„Reverend Father in this Behalf ſpecially moving, He the 
* ſaid Reverend Father hath demiſed, granted, and to Farm 
Letten, and by theſe Preſents doth demiſe, grant, and to 
« farm Let unto the ſaid W. AM. all that Meſſuage, Tenement, 
« or Farm and Land ſituate, c. late in the Poſſeſſion of, Wc. 
« with all Ways, Waters, and Appurtenances thereunto be- 
„ Jonging, Sc. (excepting and always reſerving out of this 
* preſent Demiſe and Grant, unto the ſaid Reverend Father, 
*« his Succeſſors and Aſſigns, all Timber-Trees, and Trees 
« likely to be Timber, now ftanding, growing, or being, or 
« which at any Time during the Term hereby granted, ſhall 
« ſtand, grow, or be in or upon the ſaid demiſed Premiſſes, or 
« any Part thereof); To have and to hold the ſaid Meſſuage, Le- 
« nement, or Farm, and all and fingular other the Premiſſes 
« hereby demiſed, and every Part and Parcel thereof, with the 
« Appurtenances (except before excepted) unto the faid 
*« I, AM. his Heirs and Aſhgns, for and during the Natural 
« Lives of him the ſaid W. M. A. M. his Wife, and L. M. 
and during the Life Natural of every and either of them 
« longeſt living; Telding and Paying therefore yearly, du- 
«© ring the ſaid Term, unto the ſaid Reverend Father and 
« his Succeſſors, at or in the Manſion-Houle of the faid Reve- 
« rend Father, ſituate, c. known by the Name of the Bi- 
«« ſhop's Palace there, the Yearly Rent of, Sc. Pounds of 
4% Jawtul Britiſu Money, at two of the moſt uſual Feaſts or 
« Terms in the Year (that is to ſay) the Feaſt of the Annun- 
« ciation of the bleſſed Virgin Mary, and St. Michael the Arch- 
« angel, by even and equal Portions. Provided always, and 
e the ſaid. . Ad. for himſelf, his Heirs and Aſſigns, doth Co- 
« venant and Grant to and with the ſaid Reverend Father, 
« and his Succeſſors, That if the ſaid Yearly Rent of &#:. or 
« any Part thereof, ſhall be behind and unpaid in Part or in 
« All, at or after either of the Feaſts aforeſaid, in which it 
« ought to be paid, by the Space of Forty Days, that then and 
« from thenceforth ir ſhall and may be lawful to and for the 
« ſaid Reverend Father, his Succefſors, and Aſſigns, into the 
„ ſuid demiſed Premiſſes, and into every or any Part thereof, 
« to enter and diſtrain, ang the Diſtreſs and Diſtreſſes ww 
« raken 
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'* taken, td lead, drive, carry away and impound, and the 
* ſame to detain and keep, until the ſaid Rent and every Part 
* thereof, with the Arrcars (if any there be) unto the ſaid 
« Reverend Father and his Sueceſſors, and every of them, 
* ſhall be fully ſatisfied, contented and paid. And the ſaid 
* Reverend Father, for himſelf and his Succeſſors, doth Co- 
« yenant, Promiſe, and Grant, to and with the ſaid W. A. his 
« Heirs and Aſſigns, That he the ſaid N. M. his Heirs 
« and Aſſigns, during the Continuance of this preſent Leaſe, 
„(paying the Rent herein above-reſery'd at the Days 
« and Times appointed for Payment thereof) ſhall and may 
% peaceably and quietly hold and enjoy the ſaid demiſed Pre- 
« miſſes, and every Part thereof, with the Appurtenances (ex- 
« cept before excepted) without the Let, Dilturdance, or E- 
95 viſion of the ſaid Reverend Father, his Sueceſſors or AC 
« ſigns, or of any other Perſon or Perſons whatſoever, by his 
© or their Means or Procurement. In Witneſs, Ec. 


Note; To this Leaſe might be added a Coverant from the 
Leſſee, his Heirs and Aſſigns, to keep the Meſſuage or Tene- 
ment in Repair during the Term. 


« This Indenture made, c. between the 

% Reverend R. S. Doctor of Divinity, Pre- A Leaſe of 4 
« bendary of the Prebend of Sc. in the Pzebendary. 

4% Cathedral Church of V. of the one Part, 

% and T. B. of Sc. of the other Part, Witneſſeth, That the 
4% ſaid R. S. for and in Conſideration of Sc. bath demiſed, 
« granted, and to farm letten, and by theſe Preſents doth de- 
*« miſe Sc. unto the ſaid T. B. Al that Meſſuage or Tene- 
*© ment, ſituate Sc. To bave and to bold the ſaid Meſſuage or 
% Tenement, and Premiſſes hereby demiſed, wich the Appur- 
* renances, unto the ſaid T. B. his Executors, Adminiſtrators, 
« and Aſſigns, for and during the Term of Twenty-one Years, 
« next and immediarely enſuing and following, and fully to be 
% compleat and ended; Telding and Paying therefore Yearly, 
1% during the ſaid Term, unto the ſaid R. S. and his Sueceſſors, 
1% Prebendaries of &c. aforeſaid, the uſual Yearly Rent of c. 
% in and upon the Feaſt of c. by equal Portions. And if it 
A ſhall happen the ſaid Yearly Rent of &c. ſhall be behind and 
© unpaid, in Part or in the Whole, by the Space of 48 Days 
© next after either of the ſaid Feaſt Days, on which the ſamc 
« ought to be paid as aforeſaid, being lawfully demanded and 
4% not paid, and no ſufficient Diſtreſs or Diſtreſſes in or upon 
d the ſaid Premiſſes, may or can be found whereby the ſame 
*© may be levied, then and from thenceforth it ſhall and may 
* be lawful to and for the ſaid R. F. and his Succeſſors, into 
e the before demiſed Premiſſes, and into every Part and Parcel 
* thereof, with the Appurtenances, wholly to re-enter, and the 


* ſame to have again, re poſſeſs, and enjoy, as in his and their 
be — PC © 2 "oP former 
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„former Right and Eſtate. And the ſaid T. B. for himſelf, 
© his Executors, Adminiſtrators and Aſhgns, doth covenant, 
© promiſe and grant, to and with the ſaid R. S. and his Suc- 
ceſſors, that he the ſaid T. B. his Executors, Adminiſtrators or 
Aſſigns, or ſome or one of them, ſhall and will, from Time to 
Time, andat all Times, during the ſaid Term of 21 Years here- 
by granted, well and truly pay, or cauſe to be paid, unto the ſaid 
R S. and his Sueceſſors, the ſaid yearly Rent of c. herein 
before reſerv'd, at the Days and Times before limited for the 
Payment thereof, according to the true Intent and Meaning 
„of theſe Preſents. And the ſaid R. F. for himſelf and his 
Sueceſſors, doth covenant and grant to and with the ſaid 
T. B. his Executors, Adminiſtrators and Aſſigns, that it 
ſhall and may be lawful to and for the ſaid T. B. his Exe- 
cutors, Sc. (for and under the Rent and Covenants herein 
re ſerv d and contain d) peaceably and quietly to have, hold, 
uſe, occupy, poſſeſs, and enjoy the ſaid Meſſuage or Tene- 
ment, and Premiſſes hereby demiſed, and every Part thereof, 
* with the Appurtenances, for and during the Term hereby 
granted, without the Let, Trouble, Interruption, Hinde- 

*© rance or Denial of the ſaid R. S. his Succeſſors or Aſhgns, 
or of any ather Perſon or Perſons claiming or to caim any 
Right or Title, by, from, or under him or them. In Wit- 


e neſs, Qs. 


« This Indenture, made, c. Between F. X. 
Leaſe a „ Clerk, Rector of c. of the one Part, 
Parſon of a Par- and A. N. of c. of the other Part, Wie- 
lonage. « neſſeth, That the ſaid F. X. for and in 
*© Conſideration of the Yearly Rent and 
«© Covenants herein after-mention'd, on the Part and Behalf 
of the faid 4. W. to be paid and perform'd, bath demiſed, 
«© granted, and to farm letten, and by theſe Preſents doth 
grant, Sc. AA that the Reory or Parſonage of Cc. with 
all and ſingular Houſes, Glebe- , Tithes, Profits, Com- 
«© modities, and Advantages, ariſing, growing, or renewing, 
from and out of the ſaid Rectory or Parſonage, or to the 
«© ſame belonging or appertaining, or therewith formerly held, 
«© enjoy'd, or letten, as Part or Parcel thereof, with their and 
every of their Appurtenances. To bave and to bold the ſaid 
«© Rectory or Parſonage, Glebe-Lands, Tithes, and all other 
Profits and Commodities thereunto belonging, with their 
«© and every of their Appurtenances, unto the ſaid 4. W. his 
«« Executors, Adminiſtrators and Aſſigns, from Ec. for and du- 
ring and unto the full End and Term of Seven Years from 
** thence next enſuing and fully to be compleat and ended, if 
he the ſaid F. X ſhall fo long live and continue Rector 
of the Pariſh of, Sc. aforeſaid: Tielding and Paying there- 
fore Yearly, and every Year, during the ſaid Term, unto ery 
* 66 i 
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« ſaid J. X. his Executors and Aſſigns, the Yearly Rent or 
« Sum of 100 J. of Sc. on Sc. by even and equal Portions. 
« And the faid 4 W. for himſelf, his Executors, Adminiſtra- 
« tors and Aſſigns, doth covenant and grant to and with the 
« ſaid F. X. his Executors and Aſhgns, Sc. (Here a Cove- 
« nant from A. W. the Leſſee, to pay the Rent, and then a 
« Covenant from J. X. the Leſſor, for peaceable Enjoyment, 
« as in the foregoing Precedents). In Witneſs, &. | 


Lefturer : See Preaching. 
HE Office of a Miniſter may be executed by one who 


hath no Title to a Benefice, and that is, by a Le&#arer, 


and "tis ſufficient if ſuch Perſon is in Deacon's Orders. 

But the Law requires, that ſuch Lecturer ſhould not only have 
the Conſent of him by whom he is employ'd, bur likewiſe the 
r and Admiſſion of the Ordinary; and he muſt like- 
wiſe at the Time of his Admiſſion ſubſcribe the Declaration 
and Acknowl ent requir'd by the Statute 14 Car. 2. cap. 4 
and this he muſt do in the Preſence of the Biſhop, and get him 
to certify it under his Hand and Seal; which Certificate and 
Declaration he muſt read within three Months following, in the 
Pariſh-Church where he is to officiate, on ſome Sunday, in the 
Time of Divine Service, and in the Preſence of the Congre- 
gation ; and if he negleQs it, he loſes bis Place. 

He muſt likewiſe have a Licenſe from the Biſhop, and read 
the 39 Articles in his Preſence, and declare his unfeigned Aſ- 
ſent to the ſame ; and if he preacheth in the Week-Days he 
muſt read the Common Prayer for the Day when firſt he preach- 
eth, and declare his Aſſent to that Book, and ſhall do the ſame 
the firſt Lecture-Day in every Month, ſo long as he continues 
Lecturer; if he neglects or refuſes, he is diſabled to Preach *cill 
he conformeth. | 

And if he ſhall Preach before he conforms, he ſhall be com- 
- mitted for three Months without Bail, by a Warrant of Two 
Juſtices of Peace, the Otfence being certified to them by the 
"Ordinary. | 

In Michaetmas Term 15 Car. 2. « Bill in Equity was exhibited 

to recover the Payment of 100 J. a Year, which was granted to 
the Plaintiff by an Order of the Veſtry in the Pariſh of St. Bo- 
zolph Biſhopſgate ; there was a DefeCt in the Bill, becauſe all the 
Parties to the Order were not nam'd in it, and made Defen- 
dants ; and for that Reaſon the Plaiatiff had no Decree, but the 
Court was of Opinion, that the Arrears were juſtly due, and 
inclin'd to make a Decree for the Payment, if it had not been 
for that Defe& in the Bill. 
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( 399) 
Libel. 


FT*HIS is a Declaration or Charge drawn up in Writing, 
: in any Action grounded on the Civil Law, to which the 
Defendant is oblig'd to anſwer ; and therefore tis reaſonable he 
ſhould have a Copy of it, which hath often been denied by Ec- 
clefiaſtical Judges: And for this Cauſe the Statute 2 Hen. 5. 
cap. 3. was made, by which tis enadted, That the Copy of the Li- 
bel ſbalt be granted to the Party; and for this Purpoſe we have a 
Writ in the Regiſter fram'd upon that very Statute, directed to 
the Dean of the Arches (g) or his Commiſſary, to deliver a Copy 
of the Libel to the dant Sub pœna Centum Librarum. 

But the uſual Courſe in ſuch Caſe :; to move the Courts at 
Weftminſter for a Prohibition (5); and Fitzberbert tells us, the 


Party may have an Action on the Caſe againft the Judge who 
re fuſes it. | 


Libraries. 


the Statute 7 Ann. c. 14. Parochial Libraries are to be 

preſerv'd for the Uſes, and according to the Rules directed 

by the Founders ; for which every Incumbent ſhall give Secu- 
rity. 

Catalogues of the Books muſt be taken, and ſign'd by the 
Parſon, and deliver'd to the Or tinary; and BenefaCtions of 
Books muſt from Time to Time be enter'd by the Miniſter in 
a Regiſter for that Purpoſe : And upon the Death or Removal 
of any Miniſter, the Library ſhall be ſhut up till a new one 
is preſented ; unleſs the Place be uſed for Pariſh Buſineſs, for 
which it may be open'd. | 

Biſhops have Power to make Orders concerning Libraries, 
not contrary to the Will of the Donor ; and to appoint Perſons 
to view their Condition, inquire of the State of them in their 
Viſitations, Sc. and none of the Books arc alienable without 
Conſent of the Ordinary, and then only when there is a Dupli- 
care of ſuch Books. | | 

If any Book ſhall be taken away, a Juſtice's Warrant may be 
iſſued to ſearch for and reftore the ſame ; alſo Action of Trover 
will he, to be brought in the Name of the proper Ordinary, 


whereupon treble Damages, c. ſhall be given, to be applied 
to the Uſe of the Library. ; h * 


2 
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HEN the Chriſtians were no longer in fear of the Vie- 

lence and Perſecution of the Heathens; and in that 
Age when the Church came to be ſettled, that is, from the 
Time of Conſtantine to that of Sr. Auſtin, we find there was a 
Liturgy in the Eaſtern Church. | 

The firſt Cyrill of Feruſalem mentions ſome Parts of an anci- 
ent Liturgy uſed in that Place, both in reſpe& to the Form of 
Baptiſm, and the Celebration of the Euchariſt. 

St. Baſil compoſed a Liturgy himſelf, which is to be ſeen in 
the Bibliotheca Patrum, and in his Book de Spiritu Sancto (1); 
and he tells us how the Service of the Church was directed by 
Rules and Rubricks. 

In St. Chmſoſtome s Time (k) Omnes unam eandemq; precem con- 
cipiebant, and this was not only a Publick Prayer, but a Pub- 
lick Form ; for in that Collection of his Works ſet forth by 
Sir Henry Savile, we find a Liturgy of his own making, which 
was tranſlated out of the Syriack by Maſtus, and uſed generally 
throughout all the Greek Churches. 

Now, if it ſhould be granted that premedirated Prayers are 
not required by God in our private Addreſſes to him, yet tis 
plain from thoſe Inſtances already mentioned, ſuch Prayers 
were always held neceſſary in 5 66 publick Services of the 
Church; and this farther appears by the Form preſcribed by 
our Saviour himſelf, who, when we Pray, commanded us to ſay, 
* Our Father, Sc. and + St. Mattbec tells us, that he went a- 
way again, and pray'd the Third Time, ſaying the ſame Words. 

The Apoſtolical Canons mention ſome ſer Forms of Prayer, 
both before and after the Communion ; and Sr. Baſil and St. 
Cbryſoſtome before-mentioned, did not only compoſe Set Forms 
themſelves, but they aſcribe Set Liturgies to be compoſed by 
St. Mark and St. Fames ; and the Adverſaries to ſuch Forms 
have no other plauſible Pretence to deny theſe Authorities, but 
by alledging theſe Liturgies to be Suppoſitious; which is an An- 
- ſwer that may ſerve upon any Occaſion to evade an Argument, 
which cannot otherwiſe be anſwered. 

St. Ambroſe and Proſper (a) tell us, there were Set Forms of 
Prayers uſed in the Church in their Time; and they give the 
Reaſon for it, ne in diverſum intelleFum noſtro evagemur arbitrio, 
and St. Hilary hath this Expreſſion on the 66th Pſalm, «iz. 
Let thoſe without the Church hear the Voice of the People 


— — 


(i) Baſil de Sancto Spiritu, cap 27. (k) Homil. 18. Luke 
11. 2. f Mat. 26. 39, 42. (a) Ambr. in 1 Tim. 2. Praſt. de 
Vocat. Gent. Lib. 1. cap. 12. 
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Praying within. Now the Word Praying of the People muſt ſig- 
nify ſomething more than the bare 2 Bc N. it muſt is 
port their joint Concurrence in the actual Performance of the 
whole Duty ; which cannot be done but where the Prayers are 
in a Set Form. 

And theſe are the Prayers which (5) Iſidore tells us were uſed 
in the ancient Congregations of the Chriſtians : And 'tis moſt 
certain that ſuch were in Uſe in that great Apoſtate Fulian's 
Time; for Nazianzen (c) informs us, That he endeavoured to 
eſtabliſh the Heathen Ceremonies in Imitation of the Chriſtian 
Services, by appointing not only certain Times, but Set Forms 
of Prayer. 

"Tis true, many of the ancient Liturgies were deſtroyed by 
the perſecuting Heathens; yet ſome Fragments of them ſtill re- 
main in the Writings of the Fathers, and are ſuch which are 
uſed in our Church at this Day, as the Words before and after 
the Conſecration of the Sacrament are to be found in * St. Am- 
broſe ; the Queſtion demanded of the Godfathers in the Sacra- 
ment of Baptiſm, viz. Whether they do in the Name of the Infant 
Nenounce the Devil and all bis Works, and the Pomps and Vanities 
of this wicked World, are to be found in the ſame Sr. Ambroſe ; 
and in + Tertullian, the Gloria Patri, of which more hereafter is 
in Sozomen, and the Supplement to that Doxology, viz, As it 
wa in the Beginning, &c. is to be found in * Ireneus. 

In the Sacrament of the Lord's Supper, the Words pronounced 
by the Prieſt, gi. Lift up your Hearts, and the Anſwer, We lift 
them up, "tis meet and rioht for us ſo to do, are to be found in 
St. Auſtin t and Sr. Chryſoſtome, and ſo are theſe Words, viz. 
The Lord be with you, and with thy Spirit; and laſtly, * Iſidore 
mentions the uſual Concluſion of all our ColleGts, viz. Through 
Feſus Chriſt our Lord, &c. 

In the Weſtern Church, St. Cyprian tells us, there was a Litur- 
gy, viz. in the Church of Africa, which is uſually accounted 
amongſt the Churches of the Weſt; and we find ſome Pieces of 
uch Liturgies in the fame + St. Auſtin ; and not only appro- 
ved by him, who was himſelf Biſhop of that See 35 Years, but 
by all the Fathers of thar Church aſſembled in a Synod, as it ap- 
pears by the Canons (y) which they made, and which are men- 
tioned both by Balſamon and Zonaras, viz. That Prayers be 
performed by all, and not any to be ſaid in Publick, bur only 
ſuch which have been compoſed by wiſe and underſtanding 


(a) Ambr. in 1 Tim. 2. Preſ de Vocat. Gent. Lib. 1. cap. 12. 
(Bb) i6d. Lib. 1. cap. 19. (c) Orat. 3. verſus Julian. * De Sa- 
cram Lib. 4. cap. 5. + Lib. 1. cap. 2. De Coron. Mil. cap. 3. 
Lib 1. cap. 1. t Auguſt. de bono perſever. cap. 13. 1 Ho- 
mil. de Pentecoft, “ Lib. 1. Ep. 122. + Epiſt. 156. (y) 12 
Canon of Council of Milevitis. | 

| Men, 
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Men, left any Thing ſhould be vented againf®.the Faith, either 
through Ignorance, or want of Meditation. 

Tertullian mentions a Li uſed in Rome, which was pro- 
bably begun by St. Peter, for it bears his Name ; and Platina tells 
us, that ſeveral Additions are made to it in ſucceeding Ages, 
as by Fames Biſhop of Feruſalem, and by St. Baſil in his Time : 
And in ſome Things this Author is very particular, as that Ce- 
leftine added the Introitus, Gregory added the Kyrie Eleiſon, 
T eleſephorus the Gloria in Excelſis, Xiſtus the firſt added Holy, 
Holy, Lord God of Hoſts, which is called the Triſagion ; 
Gelaſins the Collects, St. Ferom the Epiſtles and Goſpels. 

The Groria Patri, which I have mentioned before, was not 
only appointed by the Council of Nice to encounter the Arian 
Hereſy, but it was uſed long before that Council, even by the 
Apoſtles themſelves, who were commanded by their Maſter to 
baptize in the Name of the Father, Sc. 

This is found in the Writings of all thoſe ancient Fathers 
who lived near the Time of the Apoſtles, as in Clemens, who 
was their Scholar, and in Dionyſius of Alexandria; but the fol- 
lowing Words which make up the whole Form of the Doxology, 
viz. As it was in the Beginning, &c. were not brought into tho 
Church till the Arian Hereſy began to ſpread, and this was 
about the Time of the Council of Nice. 

"Tis true, this began firſt in the Eaftern Church, for which 
Reaſon I have mentioned it before, and from thence it came 
to the Weſt, where Pope Damaſus was the firſt who appointed it 
ro be uſed at the End of David's Pſalms, for thoſe made up the 
greateſt Part of the publick Liturgy of that Church. 

The Churches of France, Spain, and England had the like 
Liturgies, tho" not exactly the ſame. 

"Tis true, we have no certain Account what Rights or Forms 
were uſed here amongſt the Britains ; but Bede, in his Eceleſia- 
ſtical Hiſtory, tells us (z), that as ſoon as the Goſpel was planted 
here there was a Liturgy formed out of the Rituals of the moſt 
flouriſhing Churches then in the World. 

For Pope Gregory adviſed St. Auſtin not to follow the Roman 
Office ſtrictly, but to take what he ſhould approve in any 
Church, and preſcribe the ſame to the Exgliſh, which he did; 
and this Liturgy of St. Auſtin continued for ſome Ages, till 
Oſmund Biſbop of Sarum, finding that new Prayers and Offices 
abounded every where, reduced them all to one Form, and 
from thence it was called ſecundum uſum Sarum. 

As to the Liturgy now uſed amongſt us, it was compoſed at the 
beginning of the Reformation ; for the Offices of the Church be- 
fore that Time conſiſting in Miſſals, Breviaries, Pſalteries, Gra- 
duals, Pontificals, and every religious Order having peculiar 


(2) Lab. 1. Cap. 27. Rites 
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Rites obſerved amongſt themſelves, it was thought proper 
that the Worſhip of God ſhould be brought under a ſet Form; 
and moreover, that nothing ſhould be changed meerly our of 
an Affectation of Novelty, or becauſe it had been uſed in Times 
of Popery, ſo as it had been practiſed in the Primitive Times 
and ſuch Things only were retained. 

This Liturgy was confirmed by Act of Parliament, Anno 1 Ed. 
6. which was repealed by Queen Mary, but being reviewed in 
Queen Elizabeth's Reign by ſome of the Reformed Divines, and 
fome ſmall Variations made in it, and particularly in the Ru- 
brick before the Common Service, it was eſtabliſhed again by 
Act of Parliament, as we now have it. 

Upon the whole Matter, as it would be a very indiſereet 
Thing to addreſs to a Prince in a ſudden Diſcourſe without any 
Premeditation of the Form, ſo 'tis more bold to Petition God 
publickly in Extempore Prayers; for if we would take the Ad- 
vice of the * wiſe Man, we ſhould pot be ſo raſb with our Mouths, 
ben wwe go into the Houſe of God, becauſe be is in Heaven, and we 
on Earth , that is, his Majefty is Sublime, and therefore not to 
be approached but with great Reverence, nor raſhly petitioned 
by mortal Creatures. 

No Argument can be deduced from the unconceived Prayers 
of the Apoſtles to evince the Neceflity of ſuch Prayers now, 
becauſe, if at any Time they prayed in that Manner, it was by 
the extraordinary Aſſiſtance of the Divine Spirit; but now that 
Cauſe 1s ceaſed, for no Man will pretend to be illuminated as 
they were; and as for that Expreſſion in the Epiſtle to the 
Romans, (a) viz. That the Spirit will belp our Infirmities, an make 
Interceſſion for us, &c. the Meaning 1s, that the Spirit will di- 
rect our Thoughts, which naturally incline to Evil, and will 
quicken our ;xwari Deſires for the true Performance of this 
Holy Duty, it doth not give us any extraordinary Help in our 
outward Expreſſions, nay, ſo far from it that we find in the 
ſame Chapter, that the external Effects, attributed to the help 
of the Spirit, are only Groanings which cannot be uttered. 


London Clergy. 


HE Maintenance of the Secular Clergy in London, be- 
fore the Reformation, (b) did chiefly conſiſt in volunta- 
ry Offerings, and Perſonal Tithes, which are Part of the Profits 
ariſing by the Labour, Art, Trade, or Induſtry of the Inhabi- 


tants; but there being no Law to preſcribe the Quantity or 


Value of ſuch Perſonal Tithes, they were efteemed to be volun 
tary Oblations, and as ſuch they were received by the Clergy. 


* 5 Eceleſ. 1. 2. (a) Chap. 8. ver. 26. (5) Degg 256. Thi 
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This is affirmed by Sir Simon Degg ; but it ſeems to me to be 
a Miſtake, for tis improbable that the Law ſhould ſertle a 
Maintenance upon the Country Clergy, and leave thoſe in 
London to be ſupported by the voluntary Oblations of the Peo- 
ple; eſpecially, if we conſider that where the Numbers are 
great there ought ro be learned and diſcreer Miniſters to guide 
and inftrut them, and ſuch cannot be had where there is not 
. ſufficient and regular Maintenance to reward their Care and 

ains. 

Therefore the Clergy of London muſt have a fixed and ſet- 
tled Maintenance long before that Time; which was 52 Er- 
things, paid on Sundays for the predial Tithes of Houſes, and 
this proportioned according to the Annual Rents; for I find, 
that when Robert Niger was Biſhop of London, which was Anne 
19 H. 3. there was 14 d. out of every Noble or Yearly Rent 
paid to the Clergy, *tis true, this was more than a Tenth Part, 
and therefore it could not be modus de imandi, as Sir Siman 
Derg imagines it to be, but it was a ſettled Maintenance for the 
Clergy there, and probably it was laid in this Proportion on 
the Rent of Houſes as a Retribution to the Clergy, for what 
might eaſily be withdrawn from them out of the perſonal Gains 
of the People, which ought to be the Tenth Part; but when 


left to their voluntary Diſpoſition was ſeldom paid in that Pro- 


portion, becauſe it was almoſt impoſſible to diſcover the Cer- 
tainty of their Gains. | 

I grant, that Anno 38 Ed. 3. Serjeant Finchder tells us, that 
in many Places in London the Clergy had Do other Tithes but 
Offerings, (c) which implies, that in ſome Places there they had 
other Tithes ; and my Lord Coke, (4) many Years after him, 
ſays, that Offerings and Obventions are the Profits of the Cler- 
gy in London, and not in Corn or any other Manner. 

We know tis not in Corn, for that cannot be till ſeges eft ub; 
Troja fuit, which I hope never will be, but why not in any other 
Manner? Probably, becauſe it hath. been an Opinion, that 
Dwelling Houſes are not to be charged with the Payment of 
Tithes, (e) there being no Profit ariſing out of them; bur cer- 
tainly this will not paſs for a Reaſon now, for common Expe- 


rience tells us, that Houſes in London are of very great Profit 


both to Landlord and Tenants. 

Now, admitting that Tithes are not due for Houſes in the 
ſtrict Acceptation of the Word, becauſe thoſe are to be paid 
for Things which naturally grow and encreaſe every Year, yet 
they may be due for Houſes nomine & loco decimarum, and in 
Dr. Grant's Caſe a Preſcription for 2 . in the Pound of the 
Rent of a Houſe was held good, becauſe it might be a modus in 


lieu of the Tithes of the Land upon which the Houſe was built, 


— —— 


(% 38 Ed, 3. 13. a. (d) 2 Iuſt. 659. (e) Cro. Eliz. 28 
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and if ſuch Land was Titheable before the Building tis unrea- 
—_— _ the Improvement of it ſhould diſcharge the Par- 

n's 18 t. 

"Tis true, we find no Statute Law for the Payment of Tithes 
in London before 27 H. 8. (f) and then there being ſome Diffe- 
rences between the Clergy and Citizens about Payment of them, 
it was referred to the Archbiſhop of Canterbury, the Lord Chancel- 
r Audley, and to ſeveral other Privy Counſellors, who made 
an Order for the Payment thereof, which was confirmed in 
that Year by the Parliament; and ſuch Payment was to con- 
tinue till another Order or Law ſhould be made and confirmed 
concerning the ſame. 

But that Order being defedtive in ſome Expreſſions, and the 
Diſputes about Payment of Tithes ſtill encreafing, the Clergy 
and Citizens of London, about Ten Years afterwards ſubmitted 
themſelves to the Order of the ſame Archbiſhop, the Lord Chan- 
cellor Wriotheſly, and ſome other Privy Counſellors, who made 
another Decree to this Effect: 

That the Citizens ſhould for ever pay to their reſpective Par- 
ſons, for every 10 s. Rent of Houſes, Shops, Warehouſes, Cel- 
lars, and Stables within the City of London, and Liberties there- 
of, ol. 15. 4d. and for every 20s. Rent, ol. 2 s. 9 d. and ſo 
according to that Rate. 

That if any Houſes or Shops, Sc. ſhould be let by Fraud, 
reſerving leſs than the uſual Rent, or if a Fine ſhould be taken 
and no Rent reſerved, then the Tenant ſhould pay after that 
Rate, and according to the Rent which was laſt reſerved for 
ſuch Houſe ; bur if it was let at as great a Rent as it was at the 
making the Statute, then no Fraud could be averred. 

That if a Houſe, Sc. is in Leaſe, and no Rent reſerved, 
then it ſhall pay after the Rate it was let at the Time of the 
making the Statute, but where a greater Rent is reſerved, it is 
ro pay according to the improved Rent. | 

But Houſes which were never let, but always poſſeſſed by 
the Owners, pay no Tithes; this is caſus omiſſus; tho" if ever 
Jer, then after the Rate they were let at the Decree. 

The Tithes in this Cafe cannot be recovered in the Eceleſi- 
aſtical Court, becauſe the Statute declares how it ſhall be re- 
covered. | 

That the Tenant who lives in the Houſe, and none of his 
Under-tenants ſhall be chargeable with this Payment. 

That if Dwelling Houſes ſhall be converted into Ware- 
houſes, they ſhall pay Tithes according to the Rate aforeſaid, 
See Converſo. 

That if a Dychouſe or Brewhouſe be let, with the Imple- 
ments, then a Third Penny of the Tithes is to be abated. 


—— 


(f) 27H. 8. cap. 21. 
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That where a Dwelling Houſe with 2 Stables, Wharf 
with Cranes, Timber-yard, or Gardens belonging to the ſame, 
and uſed ther, ſhall be afterwards ſevered, that then the 
Tenants ſhall pay Tithes according to the aforeſaid Rate. 

That theſe Tithes ſhall be paid Quarterly, at Eafter, Mid- 
ſummer, Michaelmas, and Chriftmas ; and that the Lord Mayor, 
by Advice of Counſel, is to hear and determine Differences a- 
riſing upon this Decree, and give Cofts accordingly. 

The reſt of the Paragraphs are to be ſeen in Sir Simon Degg's 
(g) Parſon's. Counſellor, and ſome Reſolutions upon it, dix. 
that if a Suit is for Tithes in the Eccleſiaſtical Court a Pro- 
hibition will lie, becauſe the Statute dire&s by what Manner 
they ſhall be recovered. | 

But fince the Fire of Landon ſome Alteration hath been made 
concerning the Payment of Tithes by the A& 22 Car. 2. (b 
which provides, that the Annual Rent of Tithes in London, 
thoſe Churches that were demoliſhed or burnt, and which now 


remain ſingle, or are united, ſhall be, 1 N 
4. 
Alhallows Lom 0 100 ©0 © 
St. Bartholomew Exchange, 100 00 © 
St. Brides, 120 0 © 
St. Bennet Fink, . 100 0 © 
St. Cbhriſtopbers, 120 0 © 
St. Dionis Backchurch, : 120 ©9 0 
St. Dunſtan in the Eaſt, 200 0 © 
St. James Garlickbith, 100 0 © 
St. Michael Cornbill, 140 0 © 
St. Michael Baſſſbaw, 132 11 © 
St. Michael Crookedlane, 100 0 © 
St. Margaret Lothbary, 100 0 © 
St. Mary Aldermanbury, 150 00 © 
St. Martin Ludgate, 160 00 © 
St. Peter Cornhill, 110 0 © 
St. Stepben Coleman 110 0 © 
St. Sepulcbre, 200 ©0 o 
Alhallows Breadftreet, and St. Fohn united, 140 ©0. © 
Alhallows Great and Leſs united, 200 0 © 
St. _ Woodſtreet, and St. Olaves Silverſtreet 10 60 0 
united, 
St. Ann and Agnes, and St. John Zachery united, 140 o © 
St. Auſtin and St. Faith, 172 00 © 
St. Andrew Wardroye, and St. Ann Blackfryars, 140 0 © 
St. Ant bolin, and St. Fobn . | 120 0 © 
St. Bennet Gracechurch, and St. Eaficheap, 140 0 © 
St. Bennet, and St. Paul, Paus Mbarf, | 100 0 © 


6 


(g) Fol. 260. (b) 22 & 23 Car. 2. cap. 15. 
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J. 1. c 
Chrift-Church, and St. Leonard Foſterlane, 200 0 © 
St. Edmond the Kine, and St. Nicholas Acons, 180 oo ©Q 
St. George Buttolph Lane, and St. Butt Billinſgate, 180 oo © 
St. Lawre:ce Fury, and St. Magdalen Milkſtreet, 120 00 @ 
St. Magnus, and St. Margaret New F ſuſtreet, 170 oo © 
St. Michael Royal, and St. Mary Vintrey, 140 0 © 
St. Matthew Friday ſtreet, and St. Peter Cheap, 150 0 © 
St. Margaret Pattons, and St. Gabriel Fanchurch, 120 00 © 
St. Mary at Hill, and St. Andrew Hubbard, 200 oo © 
St. Mary Moolnoth, St. Moolc hurch, 140 0 0 
St. Clement Eaſti heap, and St. Martin Orgars, 140 0 o 
St. Mary Abchurch, and St. Lawrence Pountney, . 320 00. 9 
St. Mary Aldermary, and St. Thomas Apoſtle, 150 00 0 
St. Mary le Bow, St. Pancras and Alballocps, 200 0 o 
St. Mildred Bread ſtreet, St. Margaret Moſes, 139 0 o 
St. Michael Queenbith, and Trinity, 160 0 o 
St. Magdalen Old Fifoftreet, and St. Gregory, 120 0 o 
St. Michael Mood ſtreet, and St. Mary Staining, 100 OO o 
St. Afary Somerſet, and St. Mary Mount hacu, 110 0 © 
St. Nicholas Coleabby, and St. Nicholas Olaves, 130 00 0 
St. Olave Fury, and St. Martin Ironmongerlane, 120 00 0 
St. Stephen W rtbrook, and St. Bennet Sbeerbog, 100 oo. o 
St. Swwithin, and St. Mary Bothaw, 140 0 o 
St. Vedaſt alias Foſters, and St. Ai hae! Quern, 160 oo o 


Before I mention in what Manner the Sums above-mentioned 


are to be aſſeſſed, I ſhall inform my Reader of a Caſe which 
happened Anno 3 Mill. 3. concerning the Right of Preſentation 
after the Churches were thus united; and this did ariſe upon a 
Proviſo in the ſaid Act, viz. That notwithſtanding ſuch Union, 
each, and every of the Pariſhes ſo united, as to all Rates, Taxes, Pa- 
rochial Rights, Charges and Duties, and all other Privileges, Liber- 
ties, and Reſpect whatſoever (other than what are therein men- 
tioned) ſhall continue and remain diſtinct, as they were before the 
making the Act; and that the ſeveral and reſpective Patrons of the 
ſaid Churches ſo united ſhall and may Preſent by Turns to that Church 
only, <vhich by the At is appointed to be rebuilt, and eſtabliſhed for the 
Pariſh Church of the Pariſh ſo united, the firſt Preſentation to be made 
by the Patron of ſuch of the ſaid Churches, the Endowments whereof 
are of the greateſt yearly Value. 

The King was Patron of St. Mary Staining, and a common 
Perſon of St. Michael Woodſtreet, which was of much greater 
yearly Value than St. Mary Staining. 

Dr. Martin was Incumbent at the Time of the Union, and 
the Church being void by his Death, the Patron of St. Michael 
preſented one Mr. Crooke ; the Words of the Ac being, That the 
_ Brſs Preſentation ſhall be made by the Patron of that Church, whoſs 
Endowment was of the greateſt yearly Valne, &. 


And 


London Clergy. 399 


And u a Caveat put in to his Inſtitution, it was inſiſted, 
that the King ſhould have the firft Preſentation by Virtue of his 
Prerogative, for he was not bound by an A& of Parliament, in 
which he was not named; and that there are two Inftances 
where his Preſentees were preferred under Colour of this Prero- 
gative, tho his Livings were of leſs Value. 

Bur if the King is not bound by this Act, for the Reaſon be- 
fore-mentioned, it muſt be by Conſtruftion of Law; and ſuch a 
Conſtruction ſhall never be made againſt the expreſs Words, 
Senſe and Reaſon of the Law it ſelf: Beſides, 1f he is not 
bound, he can never Preſent to St. Michael, becauſe he was ne- 
ver Patron of that Church before the Act; ſo that tis plain he 
takes a Benefit by the Act; for it gives him a Right of Preſen- 
tation to a Church, which he had not before; and if ſo, ir 
binds him as to the Manner of enjoying that Right; for as his 
Prerogative will never warrant him to do any Wrong or Inju- 
ry to another, which muſt neceffarily follow, if he is not bound 
by this AG, ſo it will never enure to alter his Eſtate, and make 
ir 3 than it was given to him by the Parliament: Where- 
upon Mr. Crook had Inſtitution, and enjoyed his Living under 
that Preſentation. 

Now, as to the reſpective yearly Sums above mentioned, they 
are to be for the Maintenance of the reſpective Parſons in Lox- 
dm, beſides the Glebe and other Perquiſites. 

And here the Aldermen or their Deputies, and Common 
Council-men of the ſeveral Wards, with the Churchwardens, 
and one or more of the Pariſh to be nominated by them, or 
any-Fiye. of. them, whereof the Aldermap, or his Deputy ſhall 
be one, ſhall afleſs propeFtionably:ory Al Houſes and Heredita- 
ments whatſoever, except Parſonage and Vicaridge Houſes, the 
ſaid reſpective Sums ; or ſo much of them as is more than What 
each oy, ws is enjoin'd by this Act to allow. 

That Perſons aggrieved by ſuch Aſſeſſment may complain to 
the Mayor and Court of Aldermen within 14 Days, Sc. who, 
upon ſummoning the Party grieved, and thoſe who made the 
1 may determine the ſame without any farther Ap- 

al. 

If the Alderman, Deputy, Common Council-men, Ss. ſhall 
* to make any Aſſeſſment, being ſummoned, and requi- 
red by the Lord Mayor and Court of Aldermen, or the Incum- 
bent fo to do, then the Lord Mayor and Court of Aldermen 
may give Authority to any Perſon or Perſons to do it. 

The Aſſeſſors, within Ten Days after an Aſſeſſment made, 
and Appeals determined (if any ſuch ſhall be) ſhall make 
Three Tranſcripts thereof in Parchment, and ſubſcribe rhe 
ſame ; one of which ſhall within 20 Days after ſuch Subſeripti- 
on be given to the Lord Mayor, another to the Regiſtry of che 
Biſhop of Londen, and the other to remain in the Veſtry. 
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The Sum aſſeſſed muſt be paid at the Four moſt uſual Feaſts 
Quarterly, or within 14 Days afterwards by equal Payment, 
2 commence from ſuch Time as the Incumbent ſhall begin to 

ciate. 

The Impropriators ſhall allow what they ought to do before 
the Fire, and ſuch Allowance is to be Part of the Parſon's Main- 
tenance. 

If the Inhabitants refuſe to pay, c. upon Demand at the 
Premiſſes, the Lord Mayor, upon Oath of ſuch Refuſal, may 
iſſue out his Warrant for the Collector, with the Aſſiſtance of 
a Conftable, to diſtrain, Sc. 

The Lord Mayor neglecting, Sc. to execute the Powers 
granted by the Act, the Lord Chancellor, or Keeper, or two Ba- 
rons of the Exchequer, may, by their reſpective Warrants, do what 
the other ought to have done; And where the Pariſhes are va- 
cant, fince the Fire, the ſurviving Incumbents of Pariſhes 
therewith conſolidated ſhall have the like Remedy for Tithes 
ſettled by the ſaid AR, as if actually preſented into both Pa- 
riſhes ſince the Union. 

That no Court or Judge ſhall determine any Controverſy 
— upon the Ad, other than the Perſons — autho- 
rized. | 

That the Wardens and Minor Canons of St. Paul's, may re- 
— the Duties ariſing within the Pariſh of St. Gregory, as for- 
mer ly. | 


Lord's Day. 5 
5 A iv * 5 „ 2 

T was warmly diſputed in the laſt Age, whether, 

I 1. The Sabbath was Inftitured at the Creation of the World, 
and kept by the ancient Patriarchs? | 

2. Whether there is any Morality in the Fourth Command- 
ment? 

3. Whether the SanGifying one Day in Seven is Ceremonial 
only ? 

4. Whether the Lord's Day was founded on the Authority 
of the Church, guided therein by the Practice of the Apo- 
ſtles ? 

It would be very tedious to recite all the Arguments on both 
Sides, I ſhall therefore give the Reader a ſhort Account of 
what I think to be the moſt material. | 

It hath been affirmed that God inſtituted the Sabbath in Pa- 
radiſe, that it was obſerved by the ancient Patriarchs before it 
was given by Moſes as a Law to the Fes; and this appcars from 
the Hiftory of the Creation written by Moſes himſelf, who tells 
us, God made Heaven and Earth, and every Thing therein contained, 
and finiſhed this Work in Six Days, and that he ca wer 

vent 


. 


| 
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Seventh Day, becauſe he then reſted, that is, he ceaſed to 
add any Thing more to the World thus created by him. 

Thoſe who are of a contrary Opinion tell us, that the Few- 
iſh Rabbins will not allow this to relate to the very Time when the 
World was created, or that it was a Command then given to 
Adam; bur that it related to the Time when Moſes crote it, 
which was many Years afterwards in the Wilderneſs, and that 
he mentioned this only as an Example to excite the Feus to 
keep one Day in Seven Holy, and to enforce his Commands to 
them for thar Purpoſe. 

That it was not obſerved by the Primitive Patriarchs, for 
Abrabam himſelf, with whom the Covenant was made, did not 
keep any particular Day to the Lord, if he had, it would cer- 
tainly have been mentioned in the Scripture, which is very 
exact in the Hiſtory of his Life. | 

Neither did the Iſraelites keep any ſuch Day whilſt they were 
in Egypt, for there they had no manner of Reſt from their La- 
bour ; they were not ſo much as ſuffercd to offer any Sacrifice, 
which had bcen ſooner finiſhed than in the Compaſs of a Day. 

They deſigned to make their Eſcape from thence; and the 
better to effect it, they petitioned Pharoah to permit them to 
go Three Days Journey into the Wilderneſs to Sacrifice to the 
Lord; but he rather ſuffered them to Sacrifice in Eeypt, which 
Moſes retuſed, for fear he ſhould be ſtoned to Death, becauſe 
he muſt have ſacrificed Bulls and Rams, Sheep or Oxen, which 
were the Gods of the Egyptians. 

Beſides, if God had then commanded One Day in Seven to 
be obſerved, the Patriarchs would certainly have known ir, for 
they were acquainted with all the reſt of his Commandments. 

As for Inſtance, they had Knowledge of the firſt Command- 
ment, by what God ſpake to Abrabam : 

F 5 I am God All- ſufficient, walk thou before me and be per- 
ect. 

2. Of the Second thus, viz. Then Jacob went from Bethel, to 
cleanſe his Houſe from Idolatry. 

3- The Religious making Oaths, as that of Abraham with 
Abimelech, ſhews the Care they had not to take the Lord's 
Name 1n vain. | 

4. The Practice of Iſaac and Fa ob ſhews what Duty Chil- 
dren are to pay to their Parents. . 

5- Facob's Curling his own Children for the Slaughter of the 
Shichemites ; and the Precept which God gave to Noab againſt 
ſhedding Blood, ſhews that they abominated the Sin of Mur- 
der. 

6. The Continency of Foſeph; the Puniſhment threatned to 
Abimelech for keeping Sarah, who was Abraham's Wife, ſhews 
that Adultery was a Sin. : f 

7. Foſepb's purſuing his Brethren for the Silver Cup, which 
was ſtolen, ſhews that Theft was unlawful. 
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8. Abimelech's reproving both Abraham and Iſaac for bearing 
falſe Witneſs in denying their Wives, ſhews that they were 
not ignorant of that Law. 

9. Foſeph not coveting his Maſter's Wife, ſhews that they 
held it unlawful to covet another Man's Wife or Goods. 

Having thus ſhewed that the Patriarchs had the Knowledge 
of the Commands of God, and that the Iſraelites did not ob- 
ſerve any Day to the Lord whilſt they were in Egypt; I ſhall 
row ſhew, that they did not obſerve it for ſome Time after 
their Departure from thence ; for they murmured againſt Mo- 
ſes for bringing them from thence (as they imagined) to be 
ſtarved in the Wilderneſs; but when God ſent Quails, and 
rained down Bread from Heaven, and on the Sixth Day gave 
them double the Quantity they had gathered in any other Day ; 
this was a Preparatory to a ftri& Oblervance of the Seventh 
Pay, that they mighr then reſt from looking after their daily 
Bread; and then Maſes acquainted them that on the Morrow 
ſhould be the Reſt of the Holy Sabbath unto the Lord; and 
then alſo God deſcended on Mount Sinai, and proclaimed the 
Decalogue to the People in Thunder and Lightning. 

About Four Years after this Law was given, a Man was 
taken gathering Sticks on the Sabbath in the Wilderneſs, and 
he was ordered by Moſes to be ſtoned to Death; this was to 
ſtrike a Terror among the Fews, the better to enforce their O- 
bedience to the Law for the future. 

Afterwards when they came into the Land of Canaan, we do 
not read of any Duties which were to be performed on the 
Sabbath- Day by the Prieſt in Conjunction with the People; 
for that which was required of the Prieſt in order to the Sancti- 
fication of that Day, was to facrifice Two ſupernumerary 
Lambs of a Year old without Blemiſh, more than the Two 
which were the daily Sacrifice; as alſo to prepare and place 
Twelve Peck-Loaves before the Lord, that is, one for eyery 
'Tribe, and this was called the Sheqv- Bread. 

Now, tho' the People reſted, the Prieſt had Work enough 
on 8 Day, but he was excuſable, becauſe it was directed by 
God. 

That which was required of the People was only to reſt from 
Labour, in Imitation of God's Reſt after he had finiſhed the 
Creation; but the Scripture doth not mention how that Time 
of Reſt was to be employed, nor in what Contemplations, or 
other Acts of Devotion, for that was left to the Authority of 
the Church. 

Tis true, the Prieſts offered Sacritice for the People, but 
they might do it without their being preſent. And when Moſes 
delivered the Law into their Hands, he did not appoint them 
to read it to the People every Seventh Day, but every Seventh 
Lear. 


$ Exra, 
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Ezra, who was a Prieſt, and Learned in the Law of Moſes, 
was the firſt who read the Law on the Sabbath, and this was 
about 90 Years after the Return of the 1ſraelites from the Cap- 
tivity of Babylon. 

Thus the keeping a Sabbath is no Part of the Law of Na- 
ture, becauſe it was inſtituted by Moſes ; and tis not like thoſe 
Precepts which are naturally ingrafted in the Minds of Men, 
as, Thou ſhalt not Kill, Steal, or commit Adultery, for all theſe 
had been Evil without a Prohibition. 

It cannot be denied, but that tis agrecable to the Law of 
Nature to obſerve ſome peculiar Time for the Service of God : 
This was done by the Hebrecvs before the Law, when all Days 
were alike; but tis almoſt impoſſible for us to know whether 
on the Firſt or Seventh Day, after ſuch a Circulation of 
Weeks as have been ſince the Creation of rhe World, or even 
fince the Birth of our Saviour; for the Fezvs never divided 
their Time by Weeks till they came out of Feoypt, nor the 
Romans till Chriſtianity got footing in the Empire, which was 
about 520 Years after our Saviour was born; ſo that the keep- 
ing the Seventh Day holy rather than any other Day, mult be 
attributed to a poſitive Law, and not to any Divine Autho- 
rity. 

2. The Fourth Commandment is Moral as to the Duty, 
bur Ceremonial as to One Day in Seven, and this was the 
Opinion of Aquinas and the Schoolmen: It ditters from all the 
reſt of the Commandments, which are Moral, which is thus 
proved, 

God never commanded any thing to be done contrary to the 
Law of Nature, unleſs it was to try the Faith of a Perſon, as 
in the Caſe of Abraham; but the Sabbath hath been broken 
by the expreſs Command of God himſelf, as in the Caſe of 
the Children of Iſrael, whom he commanded to beſiege Ferico 
on that Day; then the Prieſts tlew cheir Trumpets, the Peo- 
ple ſhouted, and the City was deitroyed. | | 

And not only upon this extraordinary Occahon, but this 
Day was alſo broken by the publick and open Practice both of 
the Pricft and People, in the common and ordinary Courſe of 
Nature; as in the Caſe of Circumciſion, which, tho' a Sacra- 
ment, was & bodily Labour ; for if a Child was born on the 
Seventh Day, he mult be circumciſed on that Day, and then 
a Scat mult be prepared to hold Two Perlons, which was to 
be covered with rich Carpets; in one Seat the Sureties were 
placed with the Child, and in the other the Circumciſor ; then 
came a Perſon with a great Torch, about which were Twelve 
lighted Wax-Candles; then Two Boys with Cups of Red 
Vine to waſh che Circumciſor's Mouth after he had done his 
Work, another carried his Knife, another a Diſh of Sand, in 
which the Foreskin was to be caſt, another a Diſh of Oil, in 
which were Clouts of Linen to be applied ro the Wound, and 
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ſome other Perſon with Spices and ſtrong Wines to refreſh the 
People, this was only Preparatory to the AQ it ſelf, which 
was very troubleſome, and all this was bodily Labour. 

When our Saviour was born, the Cuſtom was, to read a Se- 
ction of the Law every Sabbath-Day, out of the Five Books of 
Moſes, which was divided into 54 Parts, and the Prieſt ex- 
pounded upon it, and this way of keeping that Day was coun- 
renanced by his Preſence ; but when the Fewiſh Nation was 
deſtroyed, this Cuſtom was no longer obſerved. 

But nei:her our Saviour or his Diſciples did ordain another 
Sabbath, for it was the Church which did it to commemorate 
his Reſurrection, by ſetting a- part that Day on which he aroſc 
to Holy and Religious Purpoſes ; for when Chriſt ſaid, Pr 
that your Flight be not in Winter, neither on the Sabbath, &c. it 
was ſpoken to the Fes, and not to his Apoſtles, for they were 
all gone from Feruſalem before the Wars of Titus and Veſpa- 


tan. 


That the deſcending of the Holy Ghoſt upon the Apoſtles 


on the Feaſt of Pentecoſt, which happened that Year on a Sun- 
day, was no manner of Evidence that the Day was to be dig- 
nihed as a Sabbath, becauſe it was a removable Feaſt, and it 
was a caſual Thing that it happened on that Day. 

The Preaching of St. Peter on that Day, and Baptizing 3000 
converted Fews, ſcems to be a better Proof that the Apoſtles 
then begun to ſer a-part that Day for Religious Purpoſes, if 
they had not done almoſt the ſame Thing every Day; for ſince 
the Lord added daily to the Chur.h ſuch as ſhould be ſaved, certainly 
the Means of their Salvation was adminiſtred every Day. 


But I ſhall no longer inſiſt on theſe Diſputes, whether the 


Sabbath was obſerved by the Fews as a Moral Precept, and fo 
became eternally binding, or whether it was abrogared with 
the whole Ceremonial Law at the Deſtruction of the Temple, 
whether it was inſtituted by our Saviour, and commanded by 
his Apoſtles, or enjoined by the Authority of the Church; by 
the voluntary Conſeeration of it to pious Ules, and the Obſer- 
vance of it enforced by the Laws of Princes, by the Canons of 
Councils, and Decretals of Popes, and other Prelates. 8 
I ſhall only ſay, that tis the general Opinion of the Re- 


formed Divines, that the Lord's Day was founded on the Au- 


thority of the Church. 

That as to us here in England, all Sundays, and the great 
Feſtivals, were obſerved by our Anceſtors the Britains; and we 
find, that in the Time of the Saxons, King Ina made a Law, 
that if a Servant worked on the Lord's Day by the Command 
of his Maſter, it was a ſufficient Cauſe to diſcharge him from 
his Service, and to make him Free; but if he worked with- 
out ſuch Order, the Servant was to be . So if a Free- 
man worked on that Day he wis to be made a Bondman, or 
do Pay 60 5. CEN 
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King Alfred afrer him made a Law, that Freemen ſhould 
enjoy their Liberties on the Lord's Day, and certain Holidays. 

When the Danes had ſybdued the Saxoni, Canutus made a Law 
at Wincheſter, that there ſhould be no Market nor Hunting, 
nor any Meeting of the People for Civil Affairs on that Day, 
unleſs in Caſes of Neceſſity. 

Yer in the Time of the Normans, Markets were generally 
held on the Lord's Day, and Eceleſiaſtical Synods, and Coun- 
cils for State Affairs, and ſo they are ſtill. 

Bur when Stephen Langton was made Archbiſhop, which was 
in the Minority of King Fohn, it was decreed in a Council 
held at Oxford, Anno 1222, that Sunday ſhould be obſerved 
with all Reverence, and no Servile Work ſhould be done on 
that Day, only Tillage and Sailing were allowed, it Occaſion 
required, 

About 130 Years afterwards, in a Synod held by Archbiſhop 
Iſlip, it was decreed there ſhould be a general Reſtraint from 
all manner of Work on Sundays. 

Bur notwithſtanding theſe Reſtrictions and Decrees, Fairs 
and Markets were ſtill kept on that Day, and uſually in the 
Church-yards, where they are kept in many Places at this 
Time, and particularly that great Fair held every Year at Byri- 
fol, on St. 1 Day, is kept in St. Fames's Church: yard. 

The firſt Reſtraint of keeping Markets and Fairs on Sunday, 
was Anno 28 Ed. 3. 4 14. in which Year a Stature was mage, 
enacting, That Woolls might be expoſed to Sale at the Staple 
every Day in the Week, except Sunday. 

The like Reſtraint was made by the Act of Parliament, Anno 
27 Hen. 6. cap. 5. upon Pain to forfeit the Wares expoſed to 
Sale in ſuch Fairs, Sc. to the Lord of the Franchiſe. 

Bur tho' Markets and Fairs might not be kept on Sundays, 
yer People might expoſe Goods to Sale in their Shops on thaſe 
Days; and therefore, Anno 4 Ed. 4. cap. 7. a Statute was made 
to prohibit Shoemakers in London, or within Three Miles round 
that Place, to ſell any Boots or Shoes on the Sabbath-Day, 
which implies that they might be ſold elſewhere. 

Anno 5 & 6 Edu. 6. ca). 3. a Law was made that all Sundays 
in the Year ſhould be kept holy: Tis true, this Law was re- 
pealed Anno 1 NM. and ſtood repealed all Queen EFl/zabeth's Reign; 
but by an Act made Anno 1 Fac. 1, cap. 25. that Statute was re. 

ealed, bur the Ac 5 = 6 Edr. 6. was not revived by expreis 
Vords; for that Reaſon it was queſtioned whether it waz in 
Force; but the Law ſeems to be, that where a {a} Srarntce, 
which repcals another, is repealed it ſelf, it makes tlie firſt 
Act which was repealed ſtill in Force. | 
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By the Statute 1 Elz. cap. 2. no Diſtinction is made between 
Sundays and Holidays, for all Perſons are enjoined by that Aﬀ 
to reſort to their Pariſh Churches, or upon Let thereof ro ſome 
other Church on thoſe Days. 

Anno 1 Car. 1. cap. 1. all Concourſe of People out of their 
own Pariſhes, for any Paſtime, was prohibited on this Day ; as 
alſo Bear baitings, Bull-baitings, Enterludes, common Plays, 
and all other unlawful Paſtimes. 

The Protecution was to be in one Month after the Offence, 
the Forfeiture was to be 33. and 4 d. to the Uſe of the Poor 
where the Offence was committed; and the Conviction was to 
be by View of a Juſtice of Peace, or chief Officer in a Corpo- 
ration, or by the Confeſſion of the Party, or by the Oath of 
one Witneſs before ſuch Juſtice, &. or Officer; and it was to 
be recovered by Diſtreſs, c. by Virtue of a Warrant from 
them, reſpeciively directed to the Churchwardens or Conſtable 
of the Pariſh; and if no Diftreſs could be taken, then rhe Of- 
fender was to be put into the Stocks Three Hours. 

By the Statute 3 Car. 1. cap. 1. Carriers and Drovers are pro- 
hibited Travelling on the Lord's Day, under Penalty of 30 s. and 
Burchers killing or ſelling Meat forfeit 6 s. and $ d. The Convie- 
tion, the Levying, the Forteirure, and the Employment there- 
of, are the ſame as in the Statute 1 Car. 1. except in the Proof, 
and that muſt be by two Witneſſes, and the Forfeiture is to be 
recovered in the Seſſions, Ec. and the Juſtices may allow the 
Proſecutor Parc thereof, but not above the Third Part, and the 
Proſecution muſt be within 6 Months after the Offence. 

Arno 39 Car. 2. cap. 7. it was enatted, That all Laws in 
Force concerning the Obſervation of the Lord's Day ſhould be 
pur in Execution, and all Perſons ſhould on every Lord's Day 
exerci'e themſelves both publickly and privately in Duties of 
Piery ; and that no Perſon ſhould do any worldly Labour or 
Buitnels on that Day, (Works of Charity and Neceſſity only 
excep'ed;) and all of the Age of Fourteen Years and upwards, 
offending in the Premities, were to forteir 5 s. and no Perſon is 
publickly ro ery or expoſe any Wares to Sale on that Day, on 
Pain to forfeit them. 

Butchers, Drovers, Higlers, Horſe-Courſers, Waggoners and 
their Servants, are prohibited ro Travel on the Lora's Day, on 


Pain to forfeit 203. Wherry-men and Boat-men are likewiſe. 


prohibited, unleſs allowed by a Juſtice of Peace or Head Oth- 

cer; the Forfeiture is 54. | 
The Conviction is more eaſy than by the former Statute ; for 
cis ro be before a Juſtice of Peace, or Head Officer of a Corpo- 
ration, if the Offence is committed there, either upon his own 
View, or by the Contellion of the Party, or Oath of one Wit- 
neſs; and the Penalty is to be recovered by a Warrant from 
the Juſtice, directed to the Churchwardens or Conſtable, ” di- 
ou 
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ſtrein the Offender's Goods; and if no Diſtreſs can be had, 
then he is to be put in the Stocks for Two Hours, 

The Penalties when recovered are to be for the Uſe of the 
Poor where the Offence was committed, except ſo much there- 
of as the Juſtice of the Peace ſhall think fit for the Reward of 
the Informer, which is not to exceed a Third Part. 

But Cooks and Inn keepers may dreſs Meat on Sundays; and 
People may ery Milk before Nine of the Cloek in the Morning. 

The Proſecution upon this Act muſt be within 10 Days after 
the Offence. 

And tho* by the Statute 1 N 3. a Toleration is given to 
ſome Perſons to abſent themſelves from their Pariſh Churches, 
yet none of the Acts before-mentioned for the Obſervation of 
the Lord's Day were abrogated or repcaled, but are ſtill in 
Force; and Perſons may be puniſhed for not coming to their 
Pariſh Churches on that Day, unleſs they go to ſome Congre- 
gation tolerated by that Act. 

From all which we may ſee, that it hath been under the Con- 
ſideration of ſeveral Parliaments to ſuppreſs all manner of Pro- 
4 the Lord's Day, which doth generally ariſe either 

rom Covetouſneſs or Licentiouſneſs. 

And therefore ſelling Goods, keeping Fairs or Markets, and 
travelling about worldly Occafions, are prohibited on that Day; 
all which Things are uſually done out of a covetous Deſire of 
ſome Profit or Gain. | 

And Meeting together in other Pariſhes for Sports, Bear- 
baiting, Bull-bairing, Stage-Plays, and other unlawful Games, 
were prohibited, becauſe ſuch Paſtimes tend to all manner of 
Irreligious Licentiouſneſs to debauch the People in their Mo- 
rals, and to introduce a Contempt of Religious Performances, 
and of the Service of God. 

But by the Common Lay, as well as by the Statutes, there 

is a due Obſervance to be given to the Sabbath ; for dies domi- 
nicus non eft juridicus : Mr. Fitzherbert (5) tells us, that no Plea 
ſhall be holden in Quindena Paſche, becauſe tis always on a 
Sunday; and tis Error if a Writ (c) ſhould bear Teſte on that 
Day. 
Bi thoſe Statutes (4) likewiſe, if any Perſon travelling on a 
Sunday is robbed, the Hundred ſhall not be charged with the 
Robbery ; neither ſhall any Proceſs be ſerved, except in Caſes 
of Treaſon, Felony, or Breach of the Peace, but ſuch Service 
ſhall be void, and the Perſon ſerving the tame ſhall be liable to 
Damages, as if he had done it without any Warrant. 


— 
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ARRIAGE is one of the Rights of Humane Nature, 

it was inſtituted in a State of Innocence, and therefore 1 

cannot ſce any Reaſon why it ſhould be forbidden to the Cler- 

gy ; for if ſuch a State of Life would have obſtructed them in 

any Divine Performances, 'tis reaſonable ro imagine that it 

would have been prohibited by the Moſaical Law, which was 

ſo far from being any ſuch Prohibition to the Fewiſh Prieſt- 

hood, that even the High Prieſt himſelf was to be a married 

Man, for otherwiſe the Prieſthood could not lawfully deſcend 
to his Iſſue, which was poſirively ordained by God himſelf. 

In the Goſpel Diſpenſation we find that Chriſt did not prefer 
any of his Apoſtles before St. Peter, who was a married Man, 
neither did he charge any Man to forſake his Wife. St. Paul 
tells us, it was an honourable State in all, and that every Man 
ſhould have his own Wife ; which are general Words, and not ex- 
eluſive of the Clergy : And Celibay is no where propoſed as a 
neceſſary Qualification for a Man in Holy Orders, bur on the 
contrary, that a Biſhop * muſt be blameleſs, the Husband of one 
Wife, vigilant, ſober, of good Bebaviour, &c. Which Text of 
St. Paul is ſo far from a Prohibition, that ſome have taken it 
to be an abſoluie Command to a Biſhop to marry ; for the Terms 
which denote his Marriage are as much govern'd by the Word 
Muſt, as thoſe which denote his Vigilancy, Sobriety, blameleſs 
Life, S. But it would be abſurd to take that Word in the lite- 
ral Senſe, for then a fingle Man would be excluded from Epiſ- 
copacy ; tis only a Prohibition of Polygamy, and that he ſhould 
not put away his Wife without good Cauſe, and marry another; 
doth which Things were common among the Fews and Heathens ; 
"ris therefore a Perwiſhon to a Biſbop ro marry one Wife; but 
the Word Afuſt has nor the ſame Signification in the latter part 
of the Verie, for no Man can imagine that the Apoſtle intend- 
ed a bare Permiſſion to Miniſters ro be Sober, Juſt, and Vigi- 
jant; for in reſpe# to thole Virtues, that Word implics a 
Command, and "tis more tolerable to take the firſt Part of the 
Text to be ſo too, than to forbid Marriage to the Clergy, 
which would be to abrogate the Werd of God it ſelf. | 

And as for the Cuſtom in the Primitive Times, *ris plain that 
the Son hath tucceeded rhe Father in ſeveral Biſhopricks, which 
de could not do unleſs his Father was married ; as for Inſtance, 
+ Polycrates ſucceeded his Father in the See of Epheſus ; Grep 
Men and Natiznzen, and his Son, were all married Men: Tis 
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true, 


true, f Bavonius tells us they were married before they were 
ordained, and afterwards they entred into a Vow to abſtain 
from their Wives; but + Socrates proves this to be a Miſtake of 
that Cardinal, becauſe there was no Law at that Time to com- 
pel them to ſuch Abitinence ; and that ſeveral Biſhops married 
and had Children after they were conſecrated. 

I grant, that in the great Council of Nice ſome Biſhops were 
of Opinion, thar if any of the Three Orders of the Clergy mar- 
ried before Ordination, they ſhould abſtain from their Wives 
a fterwards; but Paphnutius, who was both a Biſhop and a fin- 
gle Man, prevented the paſſing any ſuch Decree. and told them 
it was too heavy a Burthen to be laid on the Clergy. 

"Tis true, they are fince prohibited by the Laws of the Chur bh, 
but tis by aſſuming a Power which the Church never bad; for, 
as it hath been obſerved, it was never forbidden by our Savi- 
our, who planted the Chriftian Church ; and, as a learned Pre- 
late tells us, he beſt knew what Human Nature was able to bear, 
and that if Celibacy had been neceſſary, he would have required 
it of thoſe to whom he gave Commiſhon to Preach his Goſ- 
pel : And certainly his Diſciples and the Apoſtles required a 
greater Freedom from the Cares of a married Life, than what 
1s neceſſary for thoſe who ſucceed them afrer the Church was 
in a ſettled Condition. It cannot be denied but that Celibac 
hath been preferred to Marriage, and that God caſt our Erl 
Father into a Sleep before he preſented him with a Wife ; from 
which ſome Men have raiſcd this Moral, That if rhe Eyes of our 
Minds were open enough to ſec the Inconveniencies of Marriage, 
no Man would clog himſelf with that Incumbrance, eſpecially 
the Clergy, becauſe tis very difficult for a ſtudious Man to di- 
vide his Thoughts betwcen a Syſtem of Divinity and a Wife ; 
tis plain, there is no manner of Conformity between Ink-horns 
and Cradles, Books and Spinning-wheels ; the Noiſes which are 
made by ſuch Urenfils, accompanied with the wild Notes of a 
Nurſe, and the crying of a Neſt of Miniſterial Brats, may di- 
ſturb even a ſerious Man from his pious Meditations, and make 
him the leſs capable of thoſe Divine Offices which he ſhould 
daily perform. And it may be for theſe Reaſons, That in the firſt 
Ages of Chriſtianity the Nicholaitans, the Gnoſticks, Montanus, 
and other Hereticks, condemned the Marriage of Prieſts ; tho 
the Fathers who lived in that Age tell us, it was a Device of the 
Devil to advance his Kingdom by Fornication and Uneleanneſs, 
and they conſtantly aſſerted, that it was lawful for all Men to 
marry without diſtinguiſhing between the Laity and the 
Clergy. 


* 
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But when the Papal Power encreaſed, and the Clergy were 
generally engaged to * it againſt the Civil State, then 
were Canons made againſt Marriage; not that it was unlawful 
in it ſelf, but it was to ſeparate them from the Civil Society, 
knowing they would have lets Regard for the State when they 

ave no lawful Pledges to ſupport it. 

Gregory VII. who was called Hildebrand, and wh; was a very 
wicked Pope, renewed the ancient Decrees againſt married 
Pricſts , and ordered thoſe who were in that State, either to pur 
away their Wives, or that they ſhould be depoſed themſelves; 
and that none ſhould be admitted to the Prieſt hood, but ſuch 
as ſhould promiſe to live in perpetual Celibary. 

The Clergy generally oppoſed thoſe Decrees as contrary to 
the Word of God, which tells them, Tis better to Marry than to 
burn; and therefore they were more willing to renounce Prieſt- 
hood, than to forſake their Wives; and ſince he was reſolved by 
violent Exa#ions to ſtop the very Courſe of Nature, they defired 
him to provide Angels to govern the Churches, having no longer 
Occaſion to make Uſe of Men for that Purpoſe. 

But though ſuch Canons were made againft the Marriage of 
Prieſts, yet they were never received here, but only in ſtaly and 
France, for the Britiſh Clergy had Wives, but they went vailed ; 
and when the Saxons ruled here, moſt of the Clergy were mar- 
ried ; but when St. D»ftan had got King Edgar on his Side to 
fayour the Monks, then he preſſed the married Clergy to leave 
their Wives, which they refuſing, were deprived, and the Monks 

ut in their Benefices; who invented this Story, viz. Thar 
thoſe married Perſons who diſobeyed St. Dunſftan's Order, were, 
with their Wives and Children, transformed into Eels, from 
whence the Ifle of Fly took its Name; and this I take to be as 
credible a Metamorphoſis as any in Ovid. There was another 
Monkiſh Stery of this Nature about the ſame Time, viz. That 
at a Synod held at Wincheſter under that St. Dunſtan, a wooden 
Croſs gave its Suffrage againſt married Prieſts, upon which 
Occuſion we have theſe Verſes. 


Humano move crux preſens edidit ore, 
Celitrs efflata que proſpicis hic ſubarata, 
Aiſit ut hoc fiat & catera commemorata. 


But "ris certain, that the Prieſts did keep their Wives long at- 
ter the Conquett ; for at a Synod held at Weſtminſter, about the 
third Year of H. 1. where Archbiſhop Anſelme prefided, a Ca- 
non was made, prohibiting all Prieſts to marry, or to keep a 
Wife though married. 

Henry, Archdeacon of Huntingdon, made this Obſervation up- 
on that Canon, viz. Thar it might ſeem very pure to ſome, bur 


as dangerous to others, for thoie Prieſts who were not able to 
| Contain, 
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contain, would by this Means fall into horrible Uncleanneſs, to 
the great Diſgrace of the Chriſtian Religion. 

Ralph, Biſhop of Roc be ſter, who ſucceeded Anſelme, did not 
concern himſelf in this Matter; but Cardinal Crema, who about 
that Time was ſent hither by Pope Honorius, as his Legate de La- 
tere, held a Synod at London, in which he made very ſevere and 
invective Speeches againſt the married Clergy, telling them 
that it was a horrid Sin for a Prieft to riſe from a Woman and 
immediately to make the Body of Chriſt ; and the next Day af- 
ter he made his Speech, he ſaid Maſi himſelf, and at Night 
was taken in Bed with a Whore, | 

This Story is delivered to us by the Writers of that Ape, 
and we have no Reafen to queſtion the Truth of it ; for Henry 
of Huntingdon, who lived at that Time, and who was a Prieſt 
himſelf, and the Son of a Prieſt, gives a large Account of this 
Matter, and concludes, that it was too notorious to be denied. 

Two Years afterwards another Synod was called at London, 
where ſome Canons were made to enforce thoſe concerning the 
Celibacy of the Clergy ; and Two Years after that, another was 
held at Weſtminſter, where it was decreed, that Prieſts ſhould 
leave our Wives before the next St. Andrew's Day, or be de- 

rived. 
. But the Clergy being unwilling to comply with this Decree, 
the Execution thercof was left to the“ King, who took Money 
of ſeveral Priefts by Way of Commuration, and fo permirted 
them to live with their Wives; and by this Means that Con- 
ſtirution was in a Manner ſet aſide. 

By theſe Canons there was a {iricter Obligation upon the 
Regulars than upon the Secular Clergy, becauſe they had 
vowed Chaſtity ; and therefore my Lord Coke (a) tells us, that 
it a Deacon or Secular Prieſt had taken a Wife, the Marriage 
was not void, but voidable cauſa Profeſſionis; and if they had 
Children, and either Husband or Wife had died before a Di- 
vorce, ſuch Children ſhould inherit; but if a Monk or Nun had 
married, it was void, becauſe they had vowed Chaſtity. 

But the Incontineney of the Prieſts was ſo notorious, that 
about 46 Years after the laſt Canon was made concerning the 
Celibacy of the Clergy, which was Anno 25 H. 2. Richard, Arch- 
biſhop of Canterbury, in a Synod held at Weftminſter, prohibi- 
ted Men in Orders from keeping Concubines, as well as from 
Marriage; and the like was done Anne 7 R. 1. by Hubert, 
Archbiſhop of Canterbury, and then Chief Juſtice of England, 
who prefided in a Synod for that Purpoſe, held at York. 

Arno 9 H. 3. Stephen Langton revived theſe Decrees, and 
added a Puniſhment to the Concubines of beneficed Prieſts, 
and of Men in Orders; not when they were living, but after 
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they were dead, vir. That they ſhould not have Chriſtian Bu- 
rial, unleſs they had repented ; and that the Prieſts ſhould not 
be admitted to the Sacrament ſo long as they kept ſuch Wo- 
men. 

But notwithſtanding theſe Conſtitutions, ſeveral of the mar- 
ried Clergy ſtill kept their Benefices till Cardinal Otho, in the 
Beginning of the ſame King's Reign, viz. H. 3. made a Poſi- 
tive Canon, that ſuch Prieſts ſhould be ipſo jure privati, that 
their Wives and Children ſhould have no Benefit of their 
Husbands or Fathers Eſtates, which were gotten during the 
Time of ſuch Marriage; bur that the ſame ſhould be veſted in 
the Church where they reſided, and that their Children ſhould 
be diſabled to take Orders without a Diſpenſation. 

And thus it continued for almoſt 300 Years, viz. Till the 
Reign of H. 8. in all which Time ſuch ſcandalous Crimes were 
committed, that Diſpenſations to keep Concubines were very 
common, if the Prieſts had Money enough to purchaſe them ; 
bur left they ſhould give a bad Example to People, they kept 
theſe Concubines not in their Houſes, but privately ; for there 
was a Canon made againſt thoſe, Qui in domibus ſuis Concubinas 
publice detinent, eas a ſe removeant infra Menſem ; and this made 
them take Lodgings for them, which occaſioned the making 
another Canon, that they ſhould not have publick Acceſs to 
them there, Cum ſcandals, 

Bur afterwards this Crime was ſo common, that few People 
took any Notice of it, inſomuch, that when Pareus, one of the 
frit Reformers, was married, his * Son tells us, that fortenti 
ſmile babebatur Matrimonium Paſtoris Eccleſiæ, eo loci ubi nunquan: 
niſs ſacriiculorum Concubinas, coquilias & ſcortilla viderant 

ir muſt therefore be a very impertinent Reproach to the 
Monks who favoured the 2k as Langius and ſome 
others did ; that they were willing to throw of their Cowles 
that they might marry the Nuns, when it was ſo common in 
thoſe Days to lie with them without marrying ; and becauſe 
the Vow of Celebacy was ſo ſeldom obſerved. Sir Simon Degg 
juitly remarks, that it was. wiſely done by the French and Ger- 
man Laity to ſolicit the Council of Trent, that Prieſts might 
be tolerated to marry, as being unwilling to truſt their Wives 
and Daughters at Confeſſion with Men who might have Con- 
cubines, but no Wives; and that Pope Pius II. affirmed there 
vere many good Reaſons againſt the Marriage of Prieſts, but 
none which could ſtand in Competition with thoſe Reaſons 
which were for it ; amongſt which, this may paſs for one, That 
even at this Time the Vow of Celibacy hath cauſed ſo many 
Diforders in Spain, that both the Secular and Regular Clergy 
walk armed in the Streets in Purſuit of their Luſts ; and if 


* Ia vita Patris, fo. 3: 
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oppoſed by the Civil Officers, they fight with ſo much fury that 
they are afraid of them. 

But I do not find that the Prieſts in thoſe Days were reformed 
by thoſe Canons, therefore Ano (b) 1 H. 7. it was thought 
requiſite to add a Temporal Law to thoſe Spiricual Deerees, in 
coke to puniſh their Incontinency ; and it was, That the Ordi- 
nary might commit ſuch Prieſts to Priſon during Pleaſure ; and this 
Law is till in Force. 

About 55 Years afterwards (c) an Act was made to declare it 
Felony for a Prieſt to marry, or, if married, carnally to know 
his Wife, or ſo much as publickly to conyerſe with her ; or for 
any Perſon to preach or affirm that it was lawful for a Prieſt 
to marry. 

But 1 Puniſhment by Death was thought too ſevere, there- 
fore in the very next Year (d) it was repealed ; but it was then 
EnaQed, That if a Prieſt was guilty 2228 he ſhould 
forfeit all his Goods, Sc. and all his Spiritual Promotions ex- 
cept one; and for the ſecond Offence (being convicted) he 
ſhould forfeir all his Goods, and the Profits of his Lands, Bene- 
fices and Promotions ; and for the third Offence ſhall forfeit as 
before, and be commitred during Life. 

But theſe Severities were not effectual to prevent this Vice; 
and therefore in the ſame Year (e) another Act was made, by 
which all Marriages were declared to be lawful, which were 

not prohibited by God's Law. 

This was & general Law, in which the Clergy as well as 
Laity were comprehended ; but the Statute which more imme- 
diately concerns them, was made Anno 2 & 5 Ed. 6. (f) The 
Preamble ſets forth, that it would be better for Prieſts to lite 
chaſte and ſeparate from the Company of Women, that they 
might with more Fervency attend the Miniſtry of the Goſpel, 
and that it was to be hoped they would of themſelves vow per- 

rual Chaſtity ; but that when it was enforced by ſevere Laws, 
tuch Inconvemencies did follow which were not fit to be men- 
tioned ; Therefore it was Enacted, That ail Laws, Canons and 
Conſtitutions, prohibiting the Clergy to marry (who by the _y 
God might marry) and all Pains and Forfeitures therein contained, 
ſbould be void. 

Then the reformed Miniſters began to preach very earneſtly 
againſt all Vows of Continency, and both in their Sermons and 
other Diſcourſes endeavoured to convince the People of the 
Excellency and Bleſſings of a married State. 

And certainly it was very neceſſary to reform the Lives of 
the Prieſts at that Time, in Order for the better Reformation 
of Religion it ſelf, it being then a common, tho” a very perni- 
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cious Opinion, that it was better for a Prieſt to keep a Whore 
than a Wife; and the Reaſon which they gave was, becauſe a 
Clerk, who married after he had vowed <4, Continent, enga- 
ged himſelf by an Oath to violate a Law (during his Lite) 
which ought to be inviolable ; and this involved him into a 
greater Guilt than falling ſometimes into the Sin of Fornica- 
tion, of which he might repent and return to the Obſervation 
of his Vow, but by marrying he was under a Neceflity to 
violate that Vow without Repentance. 

Beſides, it was to be feared, that if the Monks, who at that 
Time might renounce their Religion, ſhould likewiſe abſtain 
from Marriage, it might be a Means to bring thoſe ſcandalous 
Impurities into the reformed Church, which had for ſo many 
Ages diſhonoured Chriſtianity, and expoſed the Prieſts to the 
Scorn and Contempt of wiſe and honeſt Men. 

"Tis true, the Primitive Fathers did recommend the Celibacy 

of the Clergy, believing that the ſenſual Cares of a married 
Life might make too great a Diverſion from thoſe holy Exer- 
ciſes which they daily performed; they preached by their 
Example, but it was as if they had nat ſufficiently ſtudied 
Human Nature ; for if they had, they would not have impoſed 
on their Succeſſors any Thing ſo contrary to it, as to eftabliſh 
Celibacy of the Clergy into a Law ; but could they have foreſeen 
the diſmal Conſequences of ſuch a Law, and how frequently 
the Prieſts were dealed with Uncleanneſs, they would certainly 
have preached as much againtt it at that Time, as ſome of the 
Clergy did at the beginning of the Reformation ; though they 
vere reproached with the Scandal of waging War againſt Rome, 
for the 1ame Reaſon as the Greciars did againſt Troy, wiz, For 
the Sake of a Wife ; and the married Clergy were loaded with 
all Manner of Calumnies, by thoſe from whoſe Errors they 
reformed. . 

Florimond de Remond calls Marriage the Gordian-Knot, which 
ties thoſe to Hereſies who were ſpewed out of Convents for 
Pride and Luft : He accuſes Peter Martyr for falling in Love 
in his old Age with Catharine Meranda, a Nun, whom he after- 
wards married; and reflects on Ochinus for travelling over 
the Alpes with an handſome Italian Girl, and debauching her 
under a Promiſe of Marriage, which he did perform; but be- 
ing weary of her, he cauſed her to be diſpatched our of the 
World: And Sanders maliciouily writes of our married Clergy, 
whom he calls the new Preachers, and tells us they were ſo 
unhappy in their Wives that they married none but Bo Wo- 
men ; and therefore Queen Elizabeth put forth a Proclamation 
that they ſhould marry thole Women who were of good Re- 

uration. 

n But he tells us likewiſe that this Proclamation had no Effect, 
be cauſe a virtuous Woman would not marry a Prieſt ; that it 
. was a Scandal to be the Wife of a Clerzyman, and that ſuch 
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Marriages were no better than Adulteries ; and tor theſe Rea 
lons the Queen would not ſuffer a Clergyman's Wife to appear 
ar Court; that Perſons of Quality would not converſe with 
them, and that their Husbands kept them as Inſtruments of 
their Neceſſities and Uncleanneſs; all which arc Calumnies 
invented by that Hiſtorian, and not ſo much as mentioned by 
any Writer at that Time. 

For they knew it to be very difficult for Prieſts to live chaſte 
without Marriage; and that the Reformation of the Church 
could not well be accompliſhed without aboliſhing Celibacy, 
by which the Clergy were reſtored to that Right which is com- 
mon to Human Nature, and which is of fuch a particular Ad- 
vantage to the Proteftant Clergy in other Nations, that * tis 
believed many of them would be reconciled to the Church of 
Rome, if by the Laws of that Church Prieſts were not prohi- 
bired ro marry ; and there are ſome who prefer Polygamy to 
Celibacy, and particularly + Lyſerus, who was fo zealous an 
Advocate for it, that he tells us the Chriſtian Law of marrying 
bur one Wife, and no more, did retard the Converſion of the 
Infidels. 

But to return to the Statute before- mentioned; it was taken 
to be only as a Toleration for Prieſts to marry, as Uſury, and 
other unlawful Things were allowed by the State, in order to 
prevent greater Inconveniences; and that, notwithſtanding 
that AQ, it was ſtill unlawful for the Clergy to marry, and 
therefore the Iſſue of ſuch Marriages were accounted Baſtards ; 
ſo that by another Ad, Anno 5 & 6 Ed. 6. cap. 12. it was de- 
clared that the Marriage of Priefts ſhould be held lawtul, and 
their Children legitimate and inheritable to their Eſtates, and 
that oy ſhould be Tenants by the Curteſy, and their Wives en- 
dowed. 

But Anno 1 Marie thoſe Statutes were repealed, and ſa con- 
tinued all Queen Elzabetb's Reign; but in the firſt Year of 
King Fames they were revived, and ſo they continue to this 
Day, ſo that all Statures, Canons and Decrees which prohibit 
the Marriage of Prieſts are now void; but ſome are of Opi- 
nion, that the Laws which infli&t Puniſhments for their Incon- 
rinency are ſtill in Force. | 

So that now tis as lawful for any of the diſtin& Orders and 
Degrees of Churchmen to marry, and to make their Addreſſes 
for that Purpoſe, as for any of the Laity ; and here I cannot 
but take Notice of that Advice which a Lady of Quality gave 
to a Prelate who courted her to Marriage, but he being ts 
go a Journey before the Ceremony could be performed, ſhe 


Ogier de itinere Sue. fo. 209, 210. } Polygamia Trium- 
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told bim that his Journey ought to be very ſhort, becauſe « 
Miſtreſs was a Bene ice which obliged to Reſidence. 

And thus much for Marriage, as it relates to the Clergy ; 1 
ſhall now mention ſomething concerning it, as tis a Civil Con- 
tract between the Parties, which all Chriſtian Nations have 
agreed ſhould be publiſhed in a folemn Manner, and both the 
Jews and the Heathens themſelves had ſome particular Solem- 
nities upon this Occaſion, which may not be improper here to 
mention, becauſe in ſome Circumſtances they agree with the 

Form uſed amongſt us. 

Amongęſt the Fews the Man and Woman were led to the 
Houſe of Marriage by their ſpecial Friends, who were called the 
Children of the Bride-Chamber, and there were to be preſent 
ren Men ar leaſt, and the Bill of Dowry being ratified by a 
publick Notary, the Man ſpoke thus to the Woman, Be thou 
a Wife to me according to the Law of Moſes, and I will worſhip 
and honour thee according to the Word of God ; I ſhall feed and govern 
thee according to the Cuſtom of thoſe who worſhip, honour, and govern 
their Wives faithfully : And I give thee for Dowry of thy Virginity 
50 Sheckles, which in our Money is 30. 2s. 6d. 

This ſeems to be comprehended in our Form, With my Body 
I thee worſhip, and cuith all my worldly Goods I thee end. 

Amongt the Romans there were three Sorts of Marriages, 
viz. Confarratione, Coemptione, ls 8 | 
| The firſt of theſe were performed with great Solemnitics by 

the High Prieſt himſelf alice Sacrifice to their Gods, and 

particularly of a Barley Cake, Part whereof was afterwards 
eaten by the married Couple; and tis probable that we derived 
from them the Cuſtom of making a Bride-Cake at our Wed- 
dings. 

Coemption was the ſolemn binding themſelves to cach other, 
by giving and taking a Piece of Money: We have ſomething 
like this at our Marriages, viz. The Man uſually giving the 
Woman fome Money at that Time, which is called the Endow- 
ment- Money; this is not eſſential co a Marriage, for tis often 
omitted, becauſe the Man muſt ſay, Mib all my Goods 1 thee 
endow : In the tirſt Ages of Chriftianiry this was done in Wri- 
ting; and ſuch Writings were called Tabule Dotales, which may 
be another Reaſon why the Word Endo is ſtill continued in 
our Marriages. 

The Romans likewiſe nſed the Ceremony of a Ring; and this 
appears by the Satyriſt in theſe Words, 


Digitis pignus fortaſſe dediſti. () 
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We might likewiſe derive this Cuſtom from them ; and we 
= it on the Fourth Finger, becauie there is a Nerve which 
om thence is joined to the Heart; tis a Ceremony of great 
Antiquity ; and tis a Token that che married Couple ſhould 
continue in that State without End, that is, as long as they 
both live. 
And as theſe Ceremonies are required at Be'1s9; 
the Time of Marriage, fo ſome are neceſſary 
before it, as, Asking the Parties in the Church, which is expreſoly pros 
vided by the Statute 2 & 3 Ed. 6. viz. That no Man ſhall have 
Liberty to marry without ſuch Asting, which we call the Pub- 
lication of the Bans, Sc. and this is the very Signification of 
the Word it ſelf; tis true, the old Gloſſogra phers tell us, that 
it ſignifies a Proclamatien, but as applied ro Marriage it ra- 
ther imports a Publication ; and this muſt be done three Times, 


either on Sundays or Holidays, in the Church where the Par- 


ties live, that any Perſon may have convenient Notice to ob- 
ject againſt the intended Marriage. 

And if the Objection is material, then the Minifter onght 
not to proceed (i), if he doth, the Party may complain to the 
Ordinary, who will ſend an Inhibition to him. 

There are ſeveral ObjeQtions which are material, viz. Pre- 
contract before good Witnefles, Conſanguinity or Aﬀenity, Pa- 
rents not conſenting, or Guardians, if the Parties are under 
Age; for in ſuch Caſe they are not ſui juris; and therefore by 
another Canon () it was enjoined, that Infants ſhould not mar- 
ry without their Parents Conſent ; and if a Minifter ſhould 
marry them without fuch Conſent, teſtified by themſelves in 
Perſon, or by ſufficient Witneſſes, that he ſhould be 7% facto 
ſuſpended for three Years, tho* the Bans were publiſhed. (!) 

The Paternal Authority was very much ftrengthened by an 
Edict in France, not bv inflicting any Puniſhment on the Prieſt, 
but by making it lawful for Parents to diſinherit their Chil- 
dren under 25 Years, who married againſt their Conſent ; tis 
true, this Law might not be convenient for all Children under 
that Age, becauſe there may be ſome Fathers, either ſo cove- 
tous or humorous, that they will never give Conſent, har ſtill 
is a Law, which may prevent a Multitude of Evils ; for there 
are infinitely more Children, who in the Heat and Folly of 
their Youth will run themſelves into unſuitable Matches, rthaz 
there are Parents who will oppoſe reaſonable and convenient 
Marriages. 

But the Laws of all Nations are againſt Clandeſtine Marri- 
ages; therefore with us it ought ta be done in fucite Eccleſte (n) 
but this is diſuſed; it ſhould likewiſe be in one of the Churches 
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where one of the Parties live, and in Time of Divine Ser: 
vice; and this is required by the Canon, tho the Perſon 
hath a Licenſe, 

Bur by the ancient Canons it was to be celebrated in the 
Church of that Pariſh where the Woman was an Inhabicanr, 
and therefore at this Time there is a Fee due to the Miniſter 
of that Church, tho* the Parties are married elſewhere ; but 
this is only by the Eceleſiaſtical, and not by the Common Law 
(), without a Cuftom to ſupport it. 

This Asking is likewiſe required by the Rubrick in the Com- 
mon Prayer, which is confirmed by Act of Parliament. 

But by the Eccleſiaſtical Canons (s) now in 

Licenſes. Force tis ordained, that ſuch who have Epiſco- 

pal Juriſdiction, or the Commiffary of the Facul- 
ries, Vicars General of Prelates, Guardians of the Spiritualries 
ſede vacante, or Ordinaries, exerciſing Epiſcopal Juriſdiction, 
may grant Licenſes to marry without Bans, 

However, tis expreſly required by the Canon, that ſuch Li- 

eenſes be granted only to thoſe who are of good Eftate and 
Quality ; and Security muſt be taken, that there is not any Im- 
pediment or Precontract, Conſanguinity, Afﬀnity, or any other 
juſt Cauſe ro hinder the Marriage ; nor that there is any Suit 
depending in any Ecclefiaftical Court concerning any Contra & 
or Marriage on either Side; and that the Parties have the 
Conſent of Parents, c. and likewiſe, that rhe Marriage ſhall 
be celebrared in the Pariſh Church where one of the Parties 
dwelleth, and in no other Place, and that between the Hours 
of Eight and Twelve in the Morning. 
And it muſt appear to theJudge (p) (who grants the Licenſe) 
upon the Oath of two credible Witneſſes, that the Conſent of 
Parents was obtained (4); and one of thoſe Perſons muſt like- 
wiſe Swear, that he believeth there is no Impediment of Pre- 
contract, Kindred, &c. nor any Suit to hinder the iage; 
and this muſt be done before the Licenſe is granted; Perſons 
offending in the Premiſſes ſhall be ſuſpended from the Execu- 
tion of their Office for Six Months; and all Licenſes to the 
contrary ſhall de void; and the Parties Marrying ſhall be 
ſubje t to ſuch Puniſhments which ſhall be appointed for Clan- 
deſtine Marriages. | | 

"Tis true, theſe Canons were made in Convocation, and con- 
 firmei by Letters Patent, and are become Part of the Law of 
the Land for the Government of the Church; bur yer the 
cannot alter or ſuperſede the Statute Law, which is expreſſly 
againſt marrying without publiſhing the Bans, that is, without 
asking in the Church. | 


(n) 2 Lut. 1062. (s) Can, 62. ) Can. 103» () Can. 
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But the Power of diſpenſing in ſuch Caſes is likewiſe efta- 
blimed by a Statute Law; and ſuch a Power was granted to the 
Biſhops 35 H. 6. cap. 21. viz, that they might diſpenſe, as they 
had uſually done by Virtue of the Common Law, or the Cu- 
ſtoms of the Realm; and ſuch Licenſes have been granted here 
ever fince the Reign of Ed. 3. 

We rarely meet with any Proſecutions againſt Minifters 
marrying, or againſt Perſons being married withour Licenſe 
or Bans (r), ſome there are; as for Inſtance; An Incumbent 
both of a Donative and a Preſentative Church married two 
Perſons in the Donative, without Licenſe or Bans ; and upon a 
Proſecution againſt him in the Spiritual Court, a Prohibition 
was denied, becauſe he ought to have married then in the 
Preſentative Church. 

So Anno 5 Will. () there was a Morriage in a Conyenticle, 
without Licenſe of Bans; the Man &us proſecuted in the Spi- 
ritual Court for Incontinency and Fornication ; he ſuggeſted 
the Statute 1 Will. cap. 3. which exempts Perſons from Profecu- 
tions in that Court for Non- conformity to the Church of Exg- 
land, ſo as they take the Oaths of Allegiance and Supremacy, 
und ſubſcribe the Declaration, Sr. that he had qualified him- 
ſelf according to the Statute, and that he was merried before 
Witneſſes in the Face of their Congregation, and therefore 
ought not to be proſecuted for not conforming to the Chiarch 
of England in their Marriages ; there was a Prohibition gratx- 
ed, and a Rule made, that the Party ſhould declare upon it, 
ſo that upon a Demurrer the Law might be determined; but it 
was never argued. 

Bur there being ſome Churches and Chapels exempted from 
the Viſiration of the Ordinary, the Miniſters of ſuch Churches 
did uſually marry without either Licenſe or Bans; and theſe 
were call'd (not improperly) lawleſs Churches, for by this 
Means thoſe good Laws which had been made to prevent elan- 
deſtine Marriages were become incfteQual. 

Therefore Anno 7 & 8 Will. cap. 35. a Stature was made, 
prohibiting all Parſons to marry People, or ſuffer them to be 
married in their Churches or Chapels, exempt or not exempt, or 
in any other Place whatſoever, without Publication of the 
Bans, c. or without Licenſe ; the Penalty is 1001. for each 
Offence, to be recovered by Action of Debt, Bill, Plaint or 
Information, one Moiety to the King, the other to the Iu- 
former; and the Man thus married forfeits 101. to any Perſon 
who will inform ; and this is ro be recovered in the ſame Man- 
ner with Coſts of Suits; and every Sexton knowingly aſſiſting 
at ſuch Marriage forfeits 51. to be gecovercd with Cefts as 
aforeſaid, 
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So that now theſe lawleſs Churches, ſo called, becanfe they 
were not ſubje& to the Canons, and which were exempted from 
Epiſcopal Viſitation by the Pope's Bulls, in Favour of ſome 
Monaſtery of regular Monks or Friars, and which continued till 
that Statute was made , are now made ſubjeC to that Law, 
which did not altogether prevent clandeſtine Marriages ; for the 
Lower Houle of Convocation ſeveral Years afterwards complained 
to the Biſhops of the Scandal occafioned by ſuch Marriages. 

But ever fince Licenſes were granted, the Cognizance of the 
Sufficiency of them, both in Point of Form and all other Cir- 
cumftances, belonged to the Eccleſiaſtical Court, and the Part 
had no Remedy but by Appeal, if they judged wrong ; bur if 
the Queſtion was, whether the Biſhop had Power to grant a 
Licenſe ? and they adjudged agaiuft ſuch a Power, a (a) Prohi- 
bition did he. h 


And as they had Copnizance of Licenſes, fo 
Certificate of they had a Jurifdiftion as to the Laufulneſi of 
the 15.ſhop. Marriage. For after the Empire became 

Chriſtian, Princes had ſo much Honour for 
the Biſhops, by whoſe Means they were converted, that they 
gave them Juriſdiction in particular Cauſet, of which Afarria 
was one, becauſe it was always celebrated in facie Ecclefie, and 
therefore at this Day, if Iſſue is joined upon the ulneſs of 
a Marriage, it muft be tried by the Biſhop in bis Conf 
Court; and for that Purpoſe the Courts of Law write to him to 
certify the Legality of the Marriage, and then give Judgment 
according to that Certificate. | 
Put if the Marriage is only in Iſſue, and not whether the 
Parties were lawfully married or not, this muft be tried at (b) 
Common Law. 

And therefore, where a Bond was gon to pay ſo much Mo- 
ney upon f Marriage; and in an Action brought, the Defen- 
dant pleaded that the Plaintiff was not lawfully married, and 
had a_ Verdict, it was moved in Arreſt of Judgment, that the 
Lawfalnefs ot the Marriage ought to be tried by the inary, 
but it was not allowed; for married or not, was the material 
Part of the Iſſue; and tho' the Defendant had put the Word 
Laxvf Hy in his Plea, of which the Plaintiff might take Adyan- 
rage by Demurrer, yet having joined Iſſue upon the Lawfulneſs 
of the Marriage in a Perſonal Action, where it doth not natu- 
rally come in Queftion, as in Dower, the Verdict ſhall not be 
tet ahde. 

In Deer, the Iſſue was, that the (c) Woman was not las- 
fully marriel; and the Biſhop certified, that the Man was circi- 
der tate 1: Annoram, and that the Woman was Sixteen, 
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and that they contraficd Marriage, which ured to be 
lawfully — in the Church. * 

This was held an inſufficient Certificate, becauſe the Biſhop 
did not certify the Lawfulneſs of the Marriage ; he was fined 
20 J. and another Writ was directed to him to make a better 
Return, and thereupon he certified the Age of the Man to be 
11 Years, 10 Months, and 20 Days, and that the / irriage was 
lawfully ſolemnized between them in the Church, Et {ic in legi- 
timo Matvrimonio Copulati fuerunt ; and this Return was held in- 
ſufficient by ſeveral Civilians, both in Point of Form, and in 
Law, becauſe the Words, Et fer in lenitimo Matrimonis Copulati 
were only an Inference collected from the Premittcs, and not 
his direct Anſwer to the Writ, as it ought to be; and as to the 
Law, it was held, that the Biſhop ought not to certify that the 
Marriage was lawful, becaufe the Man was under 12 Years of 
Age, for before that Time he cannot by Law conſent to marry. 

Bur ſeven Years afterwards the Biſhop certified the Matter 
again, almoſt in the fame Form, only he returned the inqui- 
ſition, and that it plainly appeared by the Proofs that they were 

itimo Matrimonio Copulati ; and as to the Point of the Law, 
moſt of the ſame Civilians changed their Opinions, that the 
Marriage was lawful ; but this mult be grad dem, for by the 
Law *tis only a Marriage de fa#o, and in ſuca Caſe the Wite 
Mall be endowed. 

Two of the Judges excepted againſt the Form, «iz. That 
the Biſhop ought to have certified his own Opinion of the Mar- 
riage, and not what appearcd to him upon the Inquiſition to 
be lawful, 

But where in Dower upon the like Iſſue, the (4) Biſhop cer- 
tified that the Parties were in in vero Matrononio Cop dati ſed 
clandeſtino; this was held a good Return, for if it was a true 
Marriage it was lawful. 

"Tis certain, that Marriage hath been Dime in which 
encouraged in all civilized Governments, Marriage is pꝛo⸗ 
but not at all Times; for with us, there htpited, 
are ſome particular Scaſons in the Year 
wherein it ought not to be celebrated, as in Lent, and on Faſt- 
ing Days, becauſe the Mirth and Rejoycing which uſually ac» 
company Marriages are not ſuitable ig the Hamiliation and Sor» 
row which we ought to have at tat Time for our Sins; ard. 
therefore our Anceſtors rhought it Ggonvenient to reſtrain the 
common Liberties of Marriage during thofe Scaſons. 

But I know not upon what Authority the Almanack makers 
tell us, that Marriages are our from Advent Fun lay, till the 


Day after Epipbany Sunday; and from Se tungeſima, or the third 
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Sunday before Lent, to Low- Sunday, which is the firſt Sunday 
after Eaſt»y ;, from Rogation, which is a Fortnight before Whit- 
ſuntide to Trinity-Sunday. | 
For the Time of Advent was never obſerved in our Church 
as a Faſt ; and both the Eaſter and Whitſun Weeks are uſually 
Times of Mirth and R_—_ 
"Tis true, the Bans are ſeldom or never publiſhed in Lent, 
yet People marry at that Time with Licenſ*s; and probably 
we are told, that Marriages go out at the Times abovemention- 
ed, that thoſe who intend to come in may purchaſe Diſpenſa- 
tions for that Purpoſe, 


Modus Decimand:. 


HIS is where Lands, or a yearly Penſion, or ſome Mo- 

ney, or other Thing 1s grven to the Parſon in licu of his 
Tithes in kind, ariſing in ſuch a Place; and 'tis a certain Rule 
that a Modus is not good, but where ſomething is paid or done 
by a Layman for the Benefit of the Farſon. 

But it hath been a Queſtion whether tis good to pay Part of 
the Tithes for all of the ſame Kind, as to pay an Apple for the 
Tithes of all his Apples; tis certainly wrong to pay the Tenth 
Sbeaf in Satisfaction ot Tithes of all Corn which ſhall grow on 
ſuch a Number of Acres (e), becauſe this purs it into the Power 
of the Poſſeſſor ro pay what he thinks fit, that is, to make as 
much into Sheaves as he pleaſeth. 

A Medus Decimandi doth ariſe either by Compoſition, Cuſtom or 
Preſcription. . 

Compoſitions were uſually entred into the Biſhop's Regiſter, e- 
ſpecially if made on a good and valuable Conſideration, and be- 
ing conſtantly paid it became a Cuſtom ; and tho' there is no 
manner of Proportion between the Valuation of Things at the 
Time when ſuch Compolitions were firſt made and now, and by 
Conſequence no Reaton to continue them, yet the Prevalency 
of a Cuſtom is ſo great, that it hath got the better of Reaſon, 
and is allowed for Law at this Day. 

Theſe Compeſitions are ſuppoſed to be the chief Foundation of 
every Modus, but the true Cauſe of them hath been the Negli- 

nee of the Clergy themſelves to ſuffer an Agreement of their 
— to grow into a Cuſtom. 

But fince the Statute 13 Elz. cap. 10. no ſuch Compoſition 
can be made, becauſe all Grants of Spiritual Perſons, which are 
binding, are reſtrained to 21 Years, or Three Lives. 
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Before the Statute, a Compoſition to be diſcharged of all 
Tithes had been good, without any manner of Recompence to 
the Parſon ; yer my Lord Hobart (f) tells us, that when it run 
out into a Preſcription it died, that is, where a Layman pre- 
ſcribed in non Decimando, which he cannot do ; therefore by the 
Policy of the Law, ſuch Preſcriptions, tho' they ſtrengthen all 
Mens Titles, yet in this Caſe they fail, becauſe tis in Favour 
of the Church; for tho' the Law allows that a Layman ma 
be diſcharged by a Grant where it appears, yet it will not a 
low it in Preſcriptions, where the original Cauſe of ſuch Di- 
charge doth not appear. 

And therefore tis g received Maxim, that a Layman cannot 
1 in non Decimando; but this was introduced into the 

w when Spiritual Men were Judges in thoſe Courts, and 
even at this Time will admit of many Diſtinctions. 

2. Cuſtom is of larger Extent than Preſeription, for it muſt 
be alledged in a Province, County, City or Hundred; and the 
Manner of Pleading it is, viz. That in ſuch a County there is, 
and, Time out of Memory, hath been ſuch a Cuſtom uſed and 
approved therein, that is to ſay, Sc. and ſo fer forth the 
Cuſtom, 

But a Cuſtom for thoſe who have Lands in one Vilkes, and 
who live in another to pay only 4 d. per Acre in Satisfaction of 
all Tithes of thoſe Lands, is very unreaſonable, becauſe tis al- 
lowing Foreigners a greater Privilege than the Pariſhioners 
who are at greater Charge to the Repairs and Ornaments of 
the Church, by Reaſon of their Reſidency. 

3- Preſcription is called by Sir Simon Degg, the younger 
Daughter of Cuſtom, and is always confined to a certain Per- 
fon, Houſe or Land; and in pleading it mutt be alledged, that 
ſuch a Perſan, and all thoſe whoſe Eſtate he hath in ſuch Land 
have, Time out of Mind, paid ſo much yearly, Sc. in full Sa- 
tisfa ct ĩon of all Tithes ariſing on thoſe Lands. 

So that we ſee ſomething muſt be paid to the Parſon, for 'tis 
an unreaſonable and void Preſcription where nothing is allow- 
ed to him; as for Inſtance, if a (g) Man ſhould preſeribe to be 
diſcharged of Tithes for finding Straw to Thatch the Body of 
the Church, this is not a good Preſcription, becauſe there is 
no Recompence to the Parſon. | | 

So where a Preſcription is to pay the Tenth Part, abſq; viſu 
© tatu of the Nine Parts by the Parſon (5); this is unreaſon- 
able, becauſe a Man ought not to divide for himſelf without 
the View of the Parſon or his Servant, and then to make choice 
of his own Diviſion. | 


— 


(F) Hob. 297. (g) 1 Rol. Abr. 647. March 67. Cro. Eliz. 
376, (b) Hob. 107. 1 Rol. Abr. 648. 
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'Tis likewiſe unreaſonable for a Man to preſcribe to be dif 
charged of Tithes of dry Cattle, in Conſideration of paying 
Tithes to the Parſon (i) which are due to him for other Things; 
as to pay ſo much Money for every Cow and Calf, and ſo much 
for every Milch Cow, in Satisfa&ion of all Tithes for Cows 
(*), and for the Herbage and Paſture of the Land in fuch a Pariſl 
is not good, becauſe Tithes for Cows can be no manner of Satiſ- 
faction or Recompenece for the Tithes of Herbage, c. 

And it is to be obſerved, that the Perſon who pleads a Pre- 
ſcription muſt bring his Caſe within the Compals of it (J); as 
if a Man preſcribes to.pay nothing for Barren Cattle, reared 
for the Plougb, he muſt alledge that the Cattle were reared for 
that Purpoſe. 

The Payment muſt alſo conſiſt in ſomething that is durable 
and certain, becauſe the Tithe it ſelf is a certain Inheritance, 
(n); and therefore tis unreaſonable it ſhould be extinguiſhed 
by any Recompence of leſs Value which is not durable. 

Bur the Civil and Eceleſiaſtical Laws differ from the Com- 
mon Law in Cates of Cuſtom and Preſcription, for they allow 
an Uſage for 40 Years to be good Evidence to ſupport a Cu- 
ftom ; but by the Common Law ir muſt be beyond the Memory 
of Man, and it muſt be conſtant, and without any Interrup- 
tion. Yet a Diſturbance for 10 or 20 Years ſhall not deftroy 
ſuch a Cuitom, for 'tis only a Suſpenſion of the Right for a 
Time. | 

By a long and peaceable Poſſeſſion all manner of Property is 
transferred without any other Title or Delivery, becauſe tis 
for the Inrereft of Mankind, that all Demands of Right ſhould 
be limited to a certain Time ; therefore a Cuſtom beyond Time 
of Memory obtains the Force of a Law, for no Proof can be 
brought when it was otherwiſe. 

I kave been the longer in deſcribing Cuſtoms and Preſerip- 
tions, that I might ſhew there may be a lawful Exemption to 

ay leſs than the true Value of the Tithe, that is, to ſhew the 
Parſon hath a Feather who ought to have the Gooſe. 

I grant that thoſe, who are of Opinion that Tithes are due 
by Divine Right, oppoſe all manner of Cuſtoms to leſſen the 
Tenth Part, for they ſay no Cuſtom can be good againſt the 
poſitive Law of God. 

But the Common Law diſtisguiſhes in this Caſe, by allowin 
Tithes ro be due Fure Divino ſecundum quid, that is, in reſpe 
to the Maintenance of the Clergy, but not quoad de imam par- 


tem, and therefore it allows a Aodus where there is enough be- 
ſides to ſupport the Parſon. 


— — 


65 Cro. Eliz. 786, (K) 2 Lut. 1052. () 1 Rol. Rep. 62. 
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And though we ſometimes find in our Books, that the Recle 
ſiaſtical Courts will not allow a Modus, yet the Canoniſts and 
Civilians, 1n 1 our Law, do allow Compoſitions 
for Tithes made with Laymen, ſo as they have the Biſhop's 
Conſent; ſome Compoſitions have been made without ſuch 
Conſent, and held good for what is paſt ; but the Revenues of 
the Church hay iminiſhed by this Means, it was thought re- 
quiſite that no Compoſition ſhould be made fine judicis Auctori- 
tate; which implies that by his Leave it might. 

A Modus thus qualified was allowed by the Eceleſiaſtical 
Law, and a Preſcription to maintain it 1s only to ſupply the 
Defc& which may happen in the Proof of the Compoſition, 
which being made Time out of Memory may be loft. 

Theſe Preſcriptions are likewiſe allowed by the Statute Law ; 
for it hath been enacted, That no Perſon ſhall be ſued for 
Tithes of Lands (z), which by Preſcription are not chargeable 
with he Payment thereof, or which are diſcharged by any real 
Compoſition. 


I ſhall now mention who may not preſcribe in non Decimando, 
and who may. 

"Tis generally true, that a Layman cannot Who may not 
preſcribe in non Decimando, and to pay no- Pzeſcribe in non 
thing in lieu of Tithes, becauſe none but an Decimando, and 
Eccleſiaſtical Perſon is capable of having who may. 
Tithes in his own Right. 

But a Layman may lay a Preſcription in a Spiritual Per- 
ſon ; as for Inſtance, if ſuch Spiritual Perſon Leaſe his Lands 
ro a Layman, he may preſcribe under the Parſon, and derive 
a Title from him. 

So if an Abbot had been ſeiſed of Land diſcharged of Tithes, 
he who is now Owner or Farmer of that Land may preſcribe in 
non Decimando, by Virtue of the Statute 2 Edw. 6. (e) which 
enaQs, that none ſhall pay Tithes otherwiſe than they were 
paid 40 Years before. 

But though a Spiritual Perſon (p) may preſcribe in non Deci- 
mando both for himſelf and his Tenants, it may be a Queſtion 
whether he can preſcribe for his Copybold Tenants, becauſe in 
ſuch Caſe there muſt be two concurrent Preſcriptions, one for 
the Copybold, and the other in non Decimando; but it hath been 
adjudged that thoſe Preſcriptions may ſtand together: And ſtill 
it is a Queſtion whether a Spiritual Perſon can preſcribe in ſuch 
Manner for a Freeholder, though he may for his Tenants for 
Life, for Years, or at Will. 

The Churchwardens of à Paiih cannot preſcribe i non Deci- 
mando, for ſuch Lands which are given to them as a Corpora- 


p (n) 2 Edw. 6. cap. 13- (o) Moor 219. (p) 1 Rol. Abr. 
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tion for the repairing the Church, and the Reaſon is, becauſe 
they are not Spiritual Perſons. 

A Spiritual Corporation may preſcribe in that Manner, but 
when tis diſſolved the Preſcription fails; as for Inſtance ; A Man 

reſcribed that ſuch an Abbot and his Predeceſſors held Lands 
Aitebarged of Tithes, which Lands came to the Crown by the 
Diſſolution of the Abbey, and ſo derived à Title from thence; 
the Grantee ſhall never have any Advantage by this Preſcripti- 

on without the help of the Starute, (q) becauſe the Diſcharge of 
Tithes ſhall be intended to be originally made upon the Account 
of ſome Perſonal Privilege granted to the Abbot and his Prede- 
ceſſors, (r), and not upon any real Compoſition. 

But by the help of the Statute ſuch Lands are diſcharged of 
Tithes if they paid none before they came to the Crown, and 
in ſuch Caſe a Layman may preſcribe in non Decimando. 

So he may be freed from the Payment of Tithes of ſome par- 
ticular Thing by the Cuſtom of the Pariſh, County or Hundred 
where he lives; he may likewiſe alledge a Cuſtom in Two Hun- 
dreds, (s) that if any common Baker dwelling there ſets up a 
_ Mill to grind Corn for the ſupport of himſelf, and to ſell to the 
Inhabitants there, by Reaſon whereof the Parſon hath a great- 
er Increaſe of Tithes, viz. The Tirhes of the Land, and of the 
Manual Occupations of ſuch Perſons who live in the ſaid Hun- 
dreds, and who are maintained with the Corn ground at ſuch 
Mill, this is good to diſcharge him of the Tithes of that Mill, 
and he may preſcribe ro be diſcharged accordingly. 

Copyholders of Inheritance held of a Manor, of which a 
Biſhop is the Lord, may likewiſe preſcribe ro be diſcharged of 
Tithes, becauſe their Tenements are Parcel of his Demeſnes, 
and this Diſcharge might commence upon a real Compoſition 
for the whole Manor. 

This was made a Queſtion, Trinity 41 Eliz. in * Crowcher and 
Fryer's Caſe, and the Occaſion of the Doubt was, becauſe of the 
two concurrent Preſcriptions, which muſt neceſſarily be in Copy- 
bolds, viz. the Tenure of the Land to which the Owner muſt pre- 
ſcribe to make his Title, and the Preſcription in the Biſhop, to 
make good the Diſcharge of Tithes; but it was adjudged, thar 
the Tenant of a Spiritual Perſon may preſcribe in him to be 
diſcharged of Tithes, becauſe ſuch Preſcription muſt neceſſarily 
precede the Preſcription in the Copyhold Eftate of the Tenant. 

But in all theſe Caſes of Preſcription, tis only to be diſ- 
charged of a particular ſort of Tithes; for a Preſcription in 
non Decimando generally would undo the Clergy, and therefore 
tis not good where there is not ſufficient left for their Mainte- 
nance. 


(g) 31 H. 8. cap. (7) 1 Rol. Abr. 654. (5) 1 Rol. Abr. 654. 
* Moor 618. Cro. Eliz. 784. Yeh. 2. 41 
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A late learned Prelate, viz. the Biſhop of Wor:e treating 
of this Matter, tells us, That a DiſtinQion hath 3 out 
which may be of dangerous Conſequence, viz. That though a 
Layman cannot preſcribe in non Decimando, yet he may pro- 
ſcribe to have decimam Garbam, for that is not decima Garba- 
rum, and this he may have as a Profit Apprenave ; and he finds 
fault with my Lord Coke for reporting it as Law in the Biſhop 
of Wincheſter's Caſe, (t) that a Lord of a Manor may have 
Tithes as Appurtenant to bis Manor; and tells us what my Lord 
Hobart's Opinion was of that famous Reporter, (as be calls him) 
that ſometimes he hath obtruded his own Judgment as the Re- 
ſolution of the Court, which hath been ſet in a clearer Light | 
by 200 contemporary Lawyers, who have reported the ſame 
Ca ſes. 
If this was true, it muſt ſhake the Authority of my Lord 
Cokes Reports; but what ever my Lord Hobart s Opinion was, 
in Reference to this Matter, he who carefully reads the Biſh 
of Wincheſter's Caſe will find the Biſhop of Worceſter miſtaken ; 
for tis not reported there that a Lord of a Manor may have 
Tithes appurterant to it, but quite contrary, viz. That he can- 
not preicribe generally to have Tithes belonging to it, with- 
out ſome ſpecial Matter ſhewn ; becauſe Tiches which are Spiri- 
tual and of Divine Right, cannot be Parcel, or Appurtenaut | 
to a Temporal Inheritance; theſe are my Lord Coke's Words. 
The like, he tells us, was reſolved in Pigott and Hernes's Caſe, | 
viz. upon (x) Special Matter therein alledged that one might 
have Tithes as Appurtenant to a Manor; now the Special 
Matter was thus, viz. in Conſideration ef the Payment of a 
E Penſion to the Parſon, in Satisfaction of all Tithes ari- 
ing yearly in the Pariſh, Sc. the Lord of a Manor preſcribed j 
4 have deci mam Garbam & cumulum granorum yearly ariſing | 
there. 
Juſtice Croke and Serjeant Moor, who Report the ſame Caſe, 
agree with my Lord Coke in it, viz. that this was not a Pre- 
ſcription in non Decimand by u Layman, but a Mcdus of Six 
Pounds per Annum, which was the Penſion, and not Six Shil- 
lings, as the Biſhop of Morceſter miſtakes it; and this was to be 
in Satisfaction of all Tiches, which Preſcription was held good: 

And my Lord Coke gives the Reaſon for it, becauſe it might be 

intended that the Lord of the Manor was ſeized of the Whole, 

before any Tenancies were divided out of it, and tho'as a Lay- 

man he could have no Infeodation of Tithes, fo as to create a 

perperual Right to them, yet they might have the Inheritance 

thereof by a Grant or Compoſition ; and tis probable it might | 
be by one of thoſe Ways, becauſe there was an expreſs Re- 


ö 
(t) 2 Rep. 43. () Cro. Eliz. 399. Moor 483. | 
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compence to the Parſon, viz. a Penſion of Six Pounds pe- 


Annum. 
Neither can I ſee the dangerous Conſequence of the aforeſaid 


Diſtinction (as tis called;) for the Biſhop of Worcefter himſelf 


ſays, (x) that Decima garba and Decima garbarum is the ſame 
Thing in a Compoſition for Tithes, and quotes an Authority to 


ve it, (y) and if tis the ſame there can be no Danger in the 


iſtinction. 

But tho“ Churchwardens cannot preſcribe in non Decti mando, 
yet a Pariſh may in modo De imandi, as to pay their Tithes in 
Graſs- Cocks, (z) tho” generally it ought to be made into Hay; 
but a fingle Pariſhioner cannot, becauſe, as to his Part, tis & 
Preſcription in non Deci mando. 

He may preſcribe to pay the Tenth Acre of Graſs ſtanding, 
ſo in (a) Conſideration that he hath made the firſt Mowth into 
Hay to be diſcharged of Tithes of the latter Mowth. 

So in Conſideration of making the Graſs into Hay, (5) he 
may preſcribe to be diſcharged of the Tithes of the Paſture of 
theſe Lands. 

So in Conſideration that the Parſon and his * Predeceſſors 
have been ſeiſed in Fee of a Meadow in ſuch a Vill, and had 
taken the Profits thereof in full Satisfation and Diſcharge of 
Tithe-Hay arifing in the ſaid Vill. 

If rhe Nature of the Thing is altered for 

Now it may be which a Afodus was paid, this deſtroys the 
diſcharged. Modus it ſelf ; as if there is a Preſcription to 

ay ſo much for Hay and Graſs () yearly a- 
riſing in 40 Acres of Land, and this is afterwards converted in- 
to a Hop-garden, or Ploughed, the Modus is gone, (4) but yet 
vhen tis turned into a Meadow again, the Madus ſhall revive. 

So a Modus to pay 65s. 8 d. for all manner of Tithe (e) of a 
Park, which is afterwards diſparked and canverted into Til- 
lage, the Modus is deſtroyed ; but if tis to pay 2 s. for ſo many 
Acres (/) in the Park, and alſo the Shoulder of every Third 
Deer killed there, though "tis afterwards diſparked, the Modus 
ſhall continue, becauſe the Preſcription relates to the Soil, and 
not to the Park, 

'Tis true, this was my Lord Hobart s Opinion, and the Court 
was divided upon it; tho in the Caſe of Bedingfield and Prake, 
which is reported by Serjeant Moor, tis ſaid, that Tithes ſhall 
be paid in Kind, and not the 2 s. only, becauſe the Preſerip- 
tion, as to the Veniſon, is gone, and by Conſequence the 
whole Adu falls with it. 


TIC 
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(x) Stillingfleet 220. () Moor 378. (z) 1 Rol. Abr. 247. 
(a) Hob. 328. 1 Rol. Abr. 648. (65) 1 Rol. Abr. 649. * Idem. 
(c) 1 Rol. Abr. 651. (4) Godb. 194. (e) 1 Rol. Abr. 651. (F 
1 Rol. Rep. 129. Hob. 39. Moor 863. Re 
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But my Lord Hobart did not alter his Opinion, for he held 
that the Payment of 2 3. was certain, and could not be diſchar- 
ged by the Dif king ; that the Veniſon was only caſual ; for if 
no Deer were kill'd the Parſon could have no Veniſon, and that 
it could nor fall into a men Decimando, becauſe of the Payment 
of 2 s. per Annum. 

If there is a Modus (a) to pay a Sum of Money for Tithe of 
a certain Piece of Ground which is afterwards built on, and 
converted into Gardens, the Auodus continues; becauſe it may 
reaſonably be intended that ſuch a Form of Tithing was uſed 
for the Land it ſelf before the Houſes were built. 

If Lands are given to a Parſon (6) in Satisfaction of Tithes 
and he is evitted the Tirhes in Kind ſhall revive; but if the 
Land is let to Farm, and the Leſſee pays the Tithes in Kind, 
that ſhall nor deſtroy the Preſeription. 

A Modus is in Nature of Tithes, and there= In what Court 
fore the Clergy may fue for it in the Spiri- to be recovered. 
tual Court, and the Courts at Law will not 
prohibit ſuch Suits, becauſe the Eccleſiaſtical Court had the 
original Cognizance of the Matter. 

t if the Defendant ſhould ſuggeſt that the Pai ſon had miſ- 
taken the Modus and he ſhould ſhew another, in ſuch Caſe a 
Prohibition ſhall go, becauſe otherwiſe the Spiritual Court 
would try a Cuſtom, and that might be prejudicial ro a Man's 
Inheritance, for their Law differs from the Common Law both 
in the Nature of a Preſcription and the Proof; as for Inftance ; 
An Uſage for Term of Years is a good Cuftom in their Law, 


and it allows no Proof but by two Witneſſes, but at Common 


Law there can be no Preſcription within Time of Memory, and 
the Proof of a Fact by one Witneſs is held ſufficient. 

Now if the Plaintiti ſhould declare upon ſuch a Prohibition 
(c), and the Defendant pleads, and Iſſue is taken upon it, ard 
the Jury ſhould find a Medus different from whar is pleaded ; 
no Conſultation ſhall go, becauſe it appears by the Verdict, 
that he ought nor to fue for the Tithes in Kind. 

Bur if the Defendant pleads Payment, that ſhall be tricd in 
the Spiritual Court (d), and no Prohibition ſhall go. 

So if a Vicar libels for Tithes, and the Defendant pleads that 
he paid a Modus (e) to the Parton, a Prohibition thall go, for 4 
Centroverſy between Spiri:ual Perſons ſhall never turn a Pa- 
riſhioner ad aliud examen. | 

"Tis true, there is a Caſe in Bulſerode where it was adjudg'd 
otherwiſe, and the Reaſon was, becauſe the Afodus can never 
come in Queſtion upon ſuch a Plea but the Right of Tithes, 


—— — 


(a) Hob. 11. (b) 1 Rol. Rep. 176. () Hob. 192, 
300, 301. (d) 3 RCI. Abr. 333. (e) Sid. 332. 
2 Built, 157. 
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ti · to whom they ſhould be paid, whether to the Parſon, or to 
the Vicar, and that ſhall be tried in the Spiritual Court. 

Laſtly, What ſhall be a good Modus and what not, you may 
ſee under the reſpective titheable Things in Title 7ithes. 


Monks and Monafteries. 


HE original Inſtitution of a Monaftick Life was to re- 

linquiſh the Things of this World, and wholly to live up 
to the Rules and Precepts of our Saviour; but it was never 
intended to diſtinguiſh Men by particulars Orders, or by living 
under certain Rules; for Paulus Thebeus, who fled into the Wil- 
derneſs from the Perſecutions of Decius and Valerian, and from 
thence was commonly call'd Paul the Hermit, was the firſt who 
tiv'd after this Manner, where he and his Followers continu'd 
for the Space of 50 Years and upwards, till Peace was reftor'd 
to the Church by Conſtantine the Great; and a little before that 
Time, St. Anthony likewiſe became an Hermit in the Wilderneſs 


in =gypt. 

TH, ſolitary Way of living ſpread it ſelf into Syria, Pontus, 
and Aſia Minor, and the Hermits or Monks of Epypt acknow- 
ledg'd St. Anthony to be their Founder; and all others took the 
Name of St. Baſil, tor there were no other about the Beginning 
of the fourth Century. 

Not long afterwards St. Athanaſius came to Rome, where he 
publiſh'd the Life af St. Anthony, and many of that Place choſe 
that way of Living, which was ſoon propagated into other 
Provinces. | 

They were not yet got into Towns, neither were they Eccle- 
ſiaſticks, but Laymen, who ſpent their Time in Prayers and La- 
bour ; tis true, they were not excluded from Ecclefiaftical Em- 
ploy ments, for it was a Courſe of Life which became Novrtiates, 
when the Biſhop ſhould adjudge them worthy of any. 

And now having with great Vigour oppos'd ſeveral Hereſies 
in the Eaſtern Church, they were call'd from their Solitude, 
and receiv'd into the Suburbs; and St. Chryſoſtome, who was a 
Monk himſelf, and afterwards Biſhop of Conſtantinople, was the 
firſt who brought them into Cities, about the latter End of the 
fourth Century, where they apply'd themſelves to Study, and 
got into Holy Orders, and into great Reputation, for confuting 
the Hereſy of Neſtorius 

This made them grow vain and conceited, and though they 
were ſubje ct to the Biſhop, yet they interpos'd in all manner of 
Buſineſs, without his Knowledge or Conſent; fo that in a very 
few Years they became inſupportable ro him, and for this Rea- 
ſon there were ſeveral Canons made in the Council of Calcedon 
to ſubject them to the Primitiye JuriſdiQion of their gone 

| iſopy 
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Bitop, and to prohibit them from meddling in any Aﬀairs 


without his Permiſſion. 

But by the Indulgence of the Biſhops in that Age, theſe Ca- 
nons were made uſeleſs; for though the Monks were bound to 
come to their Pariſh Churches, yet ſometimes they have Leave 
from the Biſhop ro have a ſecular Prieft adminifter the Sacra- 
ments to them in their own Monafteries, then they were per- 
mitted to have a Prieft of their own Body, upon Condition 
that he continued to be a Monk, and officiated only in the Mo- 
—_— and then ſeveral Rules and Orders were made amongſt 
themſelyes, for the more regnlar Performance of thoſe Eccle- 
fiaſtical Functions; which being done without the Knowledge or 
Direction of the Biſhops, gave Occafion to theſe Diſputes, 
which afterwards happen'd between them and the Monks, 
who now refuſed to obey the Orders of their Superiors, pre- 
— them to be contrary to the Rules of their Mona- 

es. 

And thus it ſtood in the Eaſtern Church for the Space of 200 
Years and upwards; there were alſo ſome Monks in the Weſt, 
before St. Benedict, but not addicted to any particular Order; 
for a Monk, as ſuch, was receiv'd in all Monaſteaies, but there 
were ſo few, that about the Beginning of the fixth Century, 
St. Benedict, who then eftabliſh'd his Order, is commonly call d 
the Father of Monkery. | 

But he did not intend to make any Innovation in the Mona- 
ſtick Life; his Buſineſs was to collect what was moſt perfect 
amongſt others, and bring it to be obſerv'd by thoſe of his Or- 
der, who at the firſt Inftitution were all Laicks. 

Ewſebius of Varcelles (f) was the firſt who brought them into 
Holy Orders; and St. Martin, who came from Millan, was the 
firſt who brought the Form of a Monaſtick Life into Fran-e, and 
he built a Monaftery for that Purpoſe about two Miles from 
Tours, of which Place he was Biſhop. | 

Sulbitius Severus, who wrote his Life, informs us, that his 
Monks encreas'd ſo faft, that there were almoſt 2000 of them 
at his Funeral, and tis probable that out of ſuch a great Num- 
ber ſome of them might come hither, for here were no Monks 
before the Saxons, but St. Afartin's Monks; and thoſe few Mona- 
Keries which were here in he Time of the Britaz:s were dedi- 
cated to him, and fo they were iu Ireland, fer Sr. Martin was 
Uncle tc St. Patrick, and gave him che Habit of a Monk. 

In the City of Canterbury, there was an ancient Church de- 
dicared to this St. Martin; it was built by the Romans, and re- 
duilt by St. Augaftine, and by him deticared ro Chriſt, which is 
the Cathedral at this Time; he likewiſe built a Monaftery there, 
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which is now a Church, and call'd by his Name, and he bei 
of the Order of St. Benedi#, (i) was the firſt who brought the 


Monks there, and plac'd them in his own Foundations in the 


Year 615. 

"Tis true, there have been ſome Men who denied the Bene- 
dictine Order to be ſo long in England; and ſome learned Per- 
ſons beyond Sea have affirm'd, that all the ancient Engliſh 
Monks were of the Order of St. Equitus, or of ſome other Or- 
der, which occaſton'd the Benedict ines to write to our Antiqua- 
ries, Mr. Camden, Mr. Selden, Sir Robert Cotton, and to Sir Bay 
Spelman, to know the Truth of this Matter, and they all cer- 
tifhed under their Hands, that there was no ſuch Order as that 
of St. Equitus ; and that amovgſt the Engliſh Saxons there were 
only two Orders of Monks, of which one follow'd the Rights of 
the Egyptian Monks, and the other were Benedictinet, who came 
hither with St. Auſtin. 

Theſe Men by a voluntary Retirement from the World, and 
ſpending their Time in religions Exerciſes, ſuch as Prayer and 
Faſting, Sc. had encreas'd their Houſes to a conſiderable Num- 


ber, inſomuch that Trithemius tells us there were more than 


15000 Monaſteries of that Order in Jeſs Time than 1000 Years 
ter its firſt Inſtitution; and Volateran accounted in his Time 

24 Popes of this Order, 200 Cardinals, 1600 Archbiſhops, 4000 

Biſhops, 15700 famous Abbots, 156000 Canoniz'd Saints. 

And tis obſervable that there was no other Order of Monks 
for near 400 Years, till the Cluniacks ſeparated from them; and 
afterwards there were ſo many Orders inſtituted, and with ſuch 
different Rules and Forms of Living, that they ſeem to be ſo 
many little States in the Church, and ſeparated from her by 
ſeveral Interefts, 

With us here the moſt remarkable Monaſtery was that at 
Bangor, of which Pelagius was Abbor ; there were above 2000 
Monks in that Monaſtery ; and when any of them in this or 
other religious Houſes was found capable of gon doqy we by his 
Superiors, then he was Ordain'd, not by the Abbot, but by the 
Biſhop. 

In 3 Monaſtery, Men were educated in Religion and 
Learning, more like the Education in our Colleges, than in 
the ancient Zeoyrtian Monaſteries, where they labour'd as well 
as pray'd, and fo did the Benedict ines at the firſt Inftirntion of 
their Order; for St. Bernard himſelt deſpis'd Learning, and took 
no Care about it, but that bis Monks might be diſtingurſh'd by 
Prayer, Faſting, and hard Labour. | 

And fo carly as the Dope of Ethelfrid, King of Northumber- 
land, (x) he ſaw z000 Monks praying in the Field for the Suc- 
ceſs of the Britains againſt him, who thereupon told his Army 
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that thoſe Men fought by Prayers, but they with the Sword; 
and therefore bid them fall on, which they did, and kill'd all 
thoſe Monks in a Field near Cheſter. 

I only mention this to ſhew that the Monks in thoſe Times 
were not Men of Learning, but wholly devoted to Prayers; 
"ris true, by the Conſtitutions of Charles the Great, which were 
made above 200 Years before that Time ; Schools were appoint- 
ed for inſtructing young Men both in Monafteries and Cathe- 
drals, which gave the firſt Encouragement to Learning ; and 
probably there might be ſome of thoſe Monks who apply'd 
themſelves to Studies, tho very few; however, by this Wa 
of Living, both Religion and Learning were thought to be ww 4 
vanc'd ; and the Monks of that Age were not only Divines, but 
Hiſtorians; and being brought into Holy Orders, and livin 
under certain Rules, they were ſo far encourag'd in that Courts 
of Life, that by ſeveral Exemprions they were almoſt freed from 
the Juriſdiction of the Ordinary; for they were not ſubject to 
him out of Duty but Choice, as having Liberty to chuſe what 
Biſhop they would to ordain them ; but when once they made 
_ Election, they were to continue ſubject to him during his 

ife. 

In a little Time they came to be diſtin&, not only from the 
Laity, but from the Secular Clergy ; yet tho' they never med- 
dled with the Cure of Souls, they buſied themſelves in Paro- 
chial Offices, ſuch as Preaching, Baptizing, Viſiting the Sick, 
Sc. Bur this was by way of Intrufion upon the Rights of the 
Secular Clergy, and therefore, by the Canons of the Church, 
they were prohibited in thoſe Matters. 

And though they were not an Eccleſiaſtical Body of Men, yet 
they receiv'd Tithes, which were originally given for the Main- 
tenance of the Parochial Clergy, and the Service of the Church ; 
and it was a Reproach to that Age, that the Payment thereof 
was ſo much negle&ed during the Time the Normans ruled 
here, for then the poor Secular Clergy had only a third Part 
of the Tithes, the Monks had the reft; and not only fo, but 
ſeveral of the Nobility having built Monaſteries appropriated 
— the Tithes to them, which the Monks got the Pope to con- 

rm, 

Ic was requiſite upon ſuch Confirmations for the Biſhop to 
take care that a competent Maintenance ſhould be ſettled upon 
the Parochial Clergy ; but the Monks were ſo much favour'd 
by the Biſhops in thoſe Days, that the Clergy had bur a yery 
poor Sul ſiſten e: And this oceaſion'd honeſt Pope Alexander IH. 
to reprove the Biſhops, and to decree that the Parochial Prieſts 
ſhould have a ſufficient Maintenance, which the Monks would 

ſure to leſſen as they ſaw Occaſion ; and therefore another 

ecretal was made, that their Maintenance ſhould not be dimi- 

niſh'd without the Biſhop's Conſent, and that all Cuſtoms and 

Privileges by which the ends hob the appropriated oy 
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ſhonld be void, where the Secular Clergy had not a competent 
Subfitence. | 

"Tis obſervable, that in moſt of theſe Appropriations to Mo- 
raſteries, the Right of Preſentation was in the Monaftick Bo- 
dy; but the Biſhop had Power to refuſe their Clerk, unleſs 
they would conſent he ſhould have ſuch a ſufficient Mainte- 
nance as he ſhould think fir, 

This made them ſo ſullen, that they would not Preſent upon 
an Ayoidance, which oceaſion'd the making another Decretal, 
2 That if they neglefted, the Biſhop ſhould have Power to 
collate. 

Before the Monks became Rich by theſe Tithes, and other 
Endowments, they had a comperent Share of Learning; and 
their Monaſteries were the only Univerſities where the Liberal 
Arts were taught, and therefore the beſt Men retir d thither ; 
for the Nobility, as well as private Perſons, choſe rather to make 
themſelves, and their Children, Monks, than to educate them 
in a Military Life: And ſuch was the Superſtition of that Age, 
that if a Prince was very vicious, or had committed any barba- 
rous At of Cruelty, it was accounted a ſufficient Artonement 
for his Crimes to build a Monaſtery. 

King Edgar, who was guilty of as great Exceſſes, both in Luft 
and Cruelty, as any of his Predeceſſors, was, by the Monkiſh 
Writers, applauded for a wiſe and religious Prince ; becauſe 
he built Forry-ſeven Monaſteries, () and, had he liy'd, would 
have built three more to make up Fifty, the Number of Jubilee; 
and tho” he invaded their Privileges, (for he tonk a Nun out of 
the Cloiſter at Wilton and debauch'd her) yet becauſe he turn'd 
the Secular Clergy out of their Benefices, upon Pretence that 
they were married, and put Regulars into their Livings, there- 
fore he was eſteem'd a Saint. 

From the Reign of King Edgar, to the Time of H. 8. Mon- 
kery had been enereaſing here; it was ſettled in ſome of the 
great Cathedrals, but 'tis certain that the Monks had the great- 
eſt Revenue of the Church in their Power; this made them 
Idle and Laſcivious, and by Conſequence deſpiſed by good and 
learned Men; and they on the contrary diſparag'd all Manner of 
Learning, as the Foundation of Hereſies and other Miſchiefs. 

They were call'd, in the Language of that Time, lubberly Sots; 
and the old Poets give us their Character in the Deſcription of 


Sloth, and particularly Nobert de Lang land, whoſe Verſes, for 
the Curioſity of them, I ſhall tranſcribe ; | 


I have been Prieſt and Parſon paſſing Thirty Winter, 
Yet can I neither ſol fane ſing, ne Saints Lives read; 


(1) B. H. R. 1 Pſ. 22. 
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Bat I can find in a Field or in a Furlong an Hare, 
Better than in Beatus Vir or in Beati omnes. 


But to come nearer the Reformation, the Corruption of the 
Manners of the Monks was then ſo great, that to relate many 
of their Crimes would look more like a Libel than Truth; 
therefore I ſhall only mention a few and no more. 

And firſt, as to their Incontinency, tho' they were engag'd by 
a ſolemn Vow to be Chaſte, yet if they call'd on God to aſſiſt 
them in mortifying the Deſires of the Fleſh, it was in the 
Prayer of St. Auſtin before his Converſion, viz. Lord give me 
Continency and Chaſtity, bit not too ſcon. 

But to ſhew how little they regarded this Part of their Vow, 
Incontinency was encuurag'd at Rome, where Popes built Baw- 
dy Houtes, which brought in an yearly Revenue of 20000 Du- 
cats; and this was fo ſtrictly appropriated to their Ecclefiaſticks, 
that the Rent of Pimping was accounted Part of the Revenue 
of the Church, and thus computed, viz. * a Churchman hath 
two Benefices of twenty Ducars, a Priory of forty, and three 
8 in a Bawely-houſe, who bring him twenty Fulios a 

Veek. 

Volateran tells ns, that Innocent VIII. publickly gloricd in the 
Number of his Baſtards, which gave Occaſion to Marn//us to 
compoſe this Epitaph on him; 


Sb urcities, gula, avaritia, atque ionavia deſos, 
Hoc, Octave, jacent quo tegerii tumulo. 


Then as to their Drinking, as Bread made of the fineſt Flour 
was call'd Chatter Bread, ſo the beſt Wine was call'd Theol:gical 
Mine; of which ſome Prieſts drank ſo plentifully, that they 
could not Preach : + Parcs gives us an Inftance of one who. 
drank ſo much on the Eaſter Eve, that he flepr in the Pulpis 
the next Morning; and not rifing to perform his Office, the 
People thought it to be an extraordinary Fir of Devotion, but 
the Sexton waking him, he ſwore per Sacramentum he could not 
Preach 

It muſt certainly be an Age of great Iznorance and Credulicy. 
when Men, who were gnilry of ſuch ſcandalous Crimes, could 

impoſe to far on the People, as to make their Devotion ſerve 
for a ſtanding Revenue for the Prieſt; bur at that Time the 
Men were more ſuperſtitious than he Women of [ee were 
in former Ages, who had rather give np their very Ear-Rings 
than want a golden Calf; and left their Devotion ſhould cool. 
the Prieſts and Monks, who were the Managers of all religious 
Affairs, found it neceſſary to give Fire to their Zeul by invent- 
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ing new Miracles, which, together with the Pomp of Ceremo- 
nies, the Canonization of new Saints, and leading their Vota- 
ries with Relicks, made them run madding after Proceſſions, 
"till Men began to reaſſume their Realon, and Knowledge re- 
turn'd to the Laity, which bappen'd about the Time of the Re- 
forma ion. 

And then this Ignerance and Viciouſneſs of the Monks was fuf- 
fciently expos'd by Eraſmus and others; and our K. Henry VIII. 
who was deſign'd for the Archbiſhop of Canterbury, and for that 
Purpoſe being bred a Scholar, did naturally love Learning, and 
by Conſequence muſt have a very mean Op nion of thoſe illite- 
rate Men who enjoy'd gicat Revenues, and liv'd in all manner 
of Senſualities, wtomuch that at the general Viſitation in his 
Reign, there vere ſueh ſhameful Diſcoverics of the Incontinen- 
cy and Sodomy of the Monks and Friars, that in the Priory of 
the Benediclines at Canterbury, there was evident Proof of nine 
Socomites, and of fifteen more in Battel Abby in Sæſex, and fo 
many in other Monaſteries and Priories, beſides married and 
ſingle Women whom they debauch'd; fo that upon the Viſitation 
of about 600 of their Convents, together with the Mendicants in 
this Kingdom, a (m) Writer in thoſe Days declared, that he 
would leave it the Reader to gueſs how many Baſtards they be- 
got every Ycar for the Laity to maintain. | 

Therefore fince Learning was no longer to be found in thoſe 
Places, where all Sorts of Vice and Debaucheries did abound, 
that wiſe King enconrag'd Cardinal Weolſey to build two Col- 
leges, which he did, cz. one at Oxferd, and the other ar Ipſwich, 
whore he was born; aid that theſe Colleges might be ſufficient- 
ly endow'd, it Was thought as juſtifiable in that Age to ſuppreſs 
ſome Monaſterics, and annex their Reverues to thoſe new-buile 
Foundations, as it was in the foregoing Ages to turn out the 
poor Secular Clervy, and to place the Regulars in their Beric- 
hees, for the fame Eſtate was ſtill employ'd to religious Purpoſes, 
and this was the Beginning of the Suppreſſion of ſome Monafte- 
rico, and the total Diſſolution of them follow'd in that Reign. 


The Names of When 

Nonalterics In what Found- Of what Or- Of what Va- 
and Priories. Counties. ed, Ain. Jer. lue per Arn. 
Albin edon Ab. Berks 821 Benedidincs 1876 00 07 
Aub hury Dor/et 1016 Eenedictines 390 19 02 
St. Albans Ab. Hertford 793 Benedictines 413 1411 
Lin hersſiurg Ab. Wilts 1177 Kenedid ines 494 15 2 
St. Andreas Pr. Northam. 1967 Cluniacks 263 :3 


Aſhr::a0 0 oll. Erwrks | Ed. I, Can. St. Aut in 4 6 16 
B.ridney Ab. Ln. oln 712 Benedict ine: 366 6 


(m) H. Steph. 1. c. 21. Seld. on Polyolb. 187. The 
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The Names of When 
Manaſteries In what Found- Of what Or- Of what Va- 
and Priories. Counties. ed, Ann. der. lue per Ann. 
Barnewelt Pr. MKert H. 1 Can. St. Auſtin 256 11 10 
Bartholomew Smithfield 1102 Can. St. Auſtin 653 15 © 
Bath Ab. Somerſet 3. Benedict ines Se} 2-8 
Berking Ah. Eſſex 635 Benedictine: 862 12 2 
Bellavalla Pr. Nottingb. 16 Ed. 3. Carthuſians 1 
Belland Ab. York 1134 Ciftertians 238 9 4 
Ber mondſey Ab. Surry 7 H. 1. Can. St. Auſtin 474 14 4 
Birlington York HI. Can. St. Auſtin 547 6 11 
Bodmin Pr. Cornwall 936 Can. St. Auſtin 270 00 11 
Bolt n 1n Craven 
Pr. York H. 1. Can. St. An 212 13 4 
Bordeſi; Ab. Morceſter 1138 Ciſtertians 383 9 19 
Boxley Ab. Kent 1144 Ciftertians 204 411 
Bradſto k Pr. Wilt: T. Cong. Can. St. Auſtin 212 19 3 
Bretton Ab, Somerſet T. Cong. Can. St. Auſtin 439 6 8 
Briſtol Ab. Glouceſter H. 1. Can. St. Auſtin 670 13 11 
Bu kland Pr. Somerſet Ed. 1. Ciſtertians 1 
Buckfaſt Ab. Devon H 2. Ciſtertians 465 11 2 
Burton on Trent 
Ab. Stafford K. Edo. Benedict ines 267 14 
Bruſleſham Ab. Berks 13 Ed. 3. Can. St. Auſtin 285 oo 
Butley Ab. Suffolk 1171 ditto. 318 17 
Carliſle Pr. Cumberl. M. Ruſus ditt o. 418 3 
Caſtle Ave Ab. Norfolk 1092 Cluniacks 306 11 
Cerne Ab. Derſet K Edg. Benedifines 515 17 1 
Charter houſe 1372 Carthuſians 726 2 
Chertſey Ab. Surry 666 Benedict ines 659 10 
Chi kſand Pr. Bedford 2. White Canons 212 3 
Cirenceſter Ab. Glouceſter H. 1. Can. St, Auſtin 1951 7 
St. Clare wt. Algat. 1292 1418 8 
Clorkenwell Pr. K. Step. BenediFines 262 19 
Colcheſter Ab. Eſſer H. 1. Can. St. Auſtin 523 17 
Comb Ab. Warwick K. Step. Ciſtertians 371 15 
Combermere Ab. Cheſhire 1134 ditto, 225 9 
S. Croſs Ab. Stafford 1153 ditto. 187 4 
Croy land Ab. Lincoln 716 Benedict ines 1053 15 
Croxden Ab. Leiceſter R. 1. Premon ſtratenſ 385 O01 
Croxden Ab. Stafford Ciſtertians 
Sr. Cuthbert Ab. Durham 842 Benedict ine: $2217 © 
Darbey Ab. Derbyſh, H. 2. Can. St. Auſtin 253 14 5 
Dertford Ab. Kent 46 Ed. 3. ditto. 380 0 © 
Dinkſwell Ab. Devon 1201 Ciftertians 294 13 6 
Dorcheſter Ab. O von 35 Can. St, Auſtin 219 12 © 
Dunſtable Ab. Bedford H. 1. ditto, 344 13 3 
Elington Pr. Milt, 1352 ditto. 442 9 7 
| Ff z Ti 
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Edmonsbury A. 
Finſbham Ab. 
Elmeſton Ab. 
Epworth 
Fair-place Ab. 
Farley 

Fever ham Ab. 
Ford Ab. 
Fountain Ab. 
Furnes Ab. 

St. German Ab. 
Glaſſenburg Ab. 
Glo: ceſter Ab. 
Gisbur Ab. 
Godſtow Ab. 
Hale, Ab. 
Hales: Owen Ab. 
Hales-Owen Ab. 
Haghmond Ab. 
Hertland Ab. 
Hide Ab. 

H ntcn Pr. 
Hon oltron Ab. 
Holynell 

Hulme Ab. 
Feruall Ab. 
Fohn of Feruſal. 
Ixcvorth Pr. 
nba. Ab. 


Kennelworth Ab. 


Kino ſwwood 
Kirkbam Ab. 
Kirkftall Ab. 
Kirk ſted Ab. 
Laco k Ab. 
Lanthony Pr. 
Landa Ab. 
La: * Ab. 
Ledig Pr. 
Lenton Pr. 
Leiceſter Ab. 
£illyſhal Ab. 
Lincoln Pr. 
Londen Minors 
London Hovſe 


In what 
Counties. 


Suffolk 


Oxon 
Bedford 
Lincoln 
Hamps 
Wilts 
Kent 
Devon 
Tork 
Lincoln 
Cornwall 
Somerſet 
Glouceſter 
York 
Oxon 
Glouceſter 
Worceſter 
Salop 
Sahp 
Devon 
Hants 
Somerſet 
Cumberla. 


Lond. &c. 


Norfolk 
York 


Suffolk 
Somerſet 
Warwick 
Glouceſter 
York 

York 
Lincoln 
Wilts 
Glow efter 
Lei eſter 
Corneyall 
Kent 


Nottingh. 


Leiceſter 
Sa *y 


8 Of what Or- Of what Va- 
ed, Ann. der, lue fer Ann. 
1020 Benedict ine: 1652 13 11 
K. Eth. ditto, 441 12 2 
.. ae. 254 12 11 
W. R 2. Carthuſ. Monks 237 15 2 
1204 Ciftertians 326 13 2 
1125 Cluniacks 217 00 4 
1147 ditto. 286 12 6 
1133 Ciftertians 374 10 6 
1132 ditto. 998 6 8 
1127 ditto. 805 16 5 
Athelſt. Can. St. Auſtin 243 8 © 
300 Benedictines 1 
680 ditto. 1946 © 0 
K. Step. Can. St. Auſtin 628 3 4 
K Step. Benedictines 294 5 10 
1246 C-ftertians $$? 7 9 
K. Tobn Premonſftraterſ. 282 13 4 
K. Fobn ditto. 337 15 6 
1190 Can. St. Auſtin 259 13 7 
H. 2. Ciftertians 294 18 6 
K. Alfr. Benedifines 865 18 o 
H. 3. Carthuſian: 248 19 2 
1135 Ciſtertians 427 19 3 
1318 Bla k Monks 347 15 6 
K. Canut. Benedict ines 583 17 © 
K. Steph. Ciftertians 234 18 5 
1 1. 2385 12 8 
Temp. Can. St. Auſtin 280 9 5 
H. 1. ditto. 419 14 3 
H. t. ditto. 53819 © 
680 Benedict ines 244 11 2 
H. 1. Can. St. Auſtin 239 9 4 
H. 1. C ſtertians 329 211 
1139 ditto. 286 2 7 
1232 Can. St. Auſtin 203 12 5 
1136 ditto. 649 19 11 
W. Ruf. ditto. 399 3 3 
VI. ditto. 354 © 11 
1119 ditto. $62.3 9 
H 1. Cluniacks 329 5 10 
1143 Can. St. Auſtin 951 14 5 
Adelfled King of Mercia 22 Ip. 
H. 2. 202 5 © 
Ed. 1. Bened d ines 318 8 5 
Ed. 3. Carthuſians 442 0 4 
T 
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The Names of 


= 
8 


Mal mesb 
Malvern A 
St. Mary Biſh. 
St. AM. 35 74 
Sr. Mary York A. 
Mauling Ab. 
Maulton Ab. 
Melſam Ab. 
Merryval Ab. 
— Pr. 

St. Mich. Hull. 
Middleton Ab. 
Mickelney 
M. ſſenden Ab. 
AM. Burton Ab. 
Mountgrace Ab. 
Neots Ab. 
Newark Pr. 
Newham Ab. 
Newburgh Pr. 
Newnham Pr. 
N. ewſted Pr . 
Notely Ab. 
Noftel Ab. 
Nuneaton Mon, 
Oſney Pr. 
Oſcoi b Ab. 
Oxſord Pr. 
Peterborough Ab. 
Per ſbore Ab. 
Pipewwell Ab. 
Plimpton Ab. 
Pomfret Ab. 
Namſey Ab. 
Reading Ab. 
Rival Ab. 


Rithal 


Ro he ſter Ab. 


Rock Ab. 


Rumſey Ab. 
Selby Ab. 
Sempringbam A. 
Shaſton Ab, 
Sbene Pr. 


In what 
Counties. 


Wilts 


Worcefter 
Pr. # 


E-dfordſ. 
Notingh. 
Burks 
York 
Warwick 
Oxon 
Eſſex 
Oxon 
North ton 
NV. orceſt. 
North ton 
Devon 
Tork 
Hunting. 
Berks 
Lin: oln 
York 
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N Of what Or- Of what Va- 
ed, Ann. der. lue per Ann. 
60 Benedifines 803 17 7 
1083 ditto, 308 n 5g 
1187 478 6 6 
7 H. 1. Can. St. Auſtin 624 6 6 
W. Ruf. Benediffins 1550 ) © 
K. Edm. ditto, 218 4 83 
K. S 9 
1136 Ciftertians 299 6 4 
1148 ditto. 1 3 
1121 Can. St. Auſtin 957 19 53 
1377 Carthuſians 23117 3 
Etbelſt. Benedifines 578 13 11 
740 ditto. 447 411 
1293 ditto. 261 14 
1186 Cluniacks 239 3 
1396 Carthuſians 323 2 1 
Hen. 1. Benedict ines 241 11 
258 11 1 
1246 Ciſtertians 237 - 3 
1145 Can. St. Auſtin 367 8 
Hen. 1. ditto. 293 51 
Edw. 3. ditto. 219 18 8 
Hen. 1. ditto. 6 -: 6:8 
Hen. 1. ditto. 492 18 2 
Hen. 2. Benedict inet 258 14 53 
Hen. 1. Can. St. Auſtin 654 10 2 
1120 ditto. 677 3.8 
Ante Con zue ſtum 224 4 8 
Benedictines 1721 14 © 
113 Ciſtertians 643 4 
1143 _ 286 11 2 
1. ditto. I 1 
T. » Cluniacks 3 4 $ 
968 Benedictine 1716 12 4 
Hen. 1, ditto. 1988 14 3 
1142 Can. St. Auſtin 287 2 4 
1132 Ci ns 278 10 4 
351 14 
C00 Benedictine: 486 11 
1147 Ciſtertians 224 2 
907 Benadict ines 293 10 
T. Cong. ditto. 729 12 
1048 Gilbertines 317 4 
941 Benedifines 1166 8 
1414 Carthuſeans 777 12 
Ff 4 The 
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The Names of 
Monaſteries 
and Priories. 


ode 


my — 
00s 


440 
Monaſteries Conmies. 
and Priories. 
Sherborne y A —4 
Sbrecusbury A bo 
Sibeton Ab. Suffolk 
Sion Ab. 4 L. & AA. 
Smithfield E. A. Hamp 
Fout — Pr. Be 
Spalding Ab. Lincoln 
Stratford Ab. Efſex 
Sulby Ab. North ton 
Strata Florida Cardigan 
St. Swithun Wincheſs. 
Tarrent Ab. Dorſet 
T aviftock Ab. Devon 
Taunton Pr. Somerſet 
Thame Ab. Oxon | 
Tewxbury Ab. — 
Thetford Ab. Norfolk 
Thornley Ab. Kent 
Thornton Ab. Lincoln 
Thurgarton Pr. Nottingh. 
Titchfield Ab. Hampſb. 
Tinmouth Durham 
Tinmonth Pr, Northum. 
Torre Ab. Devon 
Twine bam Pr. Hambpſh. 
Vale Holy Croſt Denbyſb. 
Walton Ab. York 
Waltham Ab. Efſex 
Walden Ab. Eſſex 
Walſinghar: Ab. Norfolk 
Malter Pr. York 
Warden Ab. Bedfordſp. 
HWVarſon Pr. Nattingh. 
Pelbeck Ab. Nottingh. 
Menlock Pr. Salop 
St. Mereburg o Cheſhire 
— Deerbam Novfolk 
eſtminſter 
Weſtacre Ab. Nurſoll 
Whale Ab. Lan aſt. 
Whitty Ab. York 
Whorewill ab. Hampſh. 
Wigmore Ab. Salop 
Wilton Ab. Wiltſh. 
Minchcomb Ab. Glouceſter 
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dend. Of what Or- Of what Va- 
Found- lue per Ann. 
ed, Am. p * 

370 Benedictine: 682 14 7 
1081 Can. St. Auſtin 615 4 3 
1150 Ciftertians 259 15 7 
Hen. 5. Can. St. Auſtin 1731 8 4 

34 3. Ciftertians 602 11 10 
1. Can. St. Auſtin 257 4 4 
1052 Benedict i nes 7618 11 

511 Ciftertians 111 16 3 
K. Steph. Premonſtratenſ. 258 8 5 
T. Cong. 1226 6 © 

34 FBenedifines 1507 17 2 
Hen. 3. Ciftertians 214 7: 9 

961 Benedict ine: $03 4 7 
Hen. 1. Can. St. Auftin 386 8 10 
Hen. 1. Ciftertians 256 13 11 

715 Benedict ines 1598 1 3 
1103 Cluniacks 312 14 4 

972 Benediftines 411 12 11 
1139 Can. St. Auflin 594 7 10 
Hen. 1. ditto. 259 9 4 
Hen. 3. Premon ſtratenſ 242 16 1 

1 

A Cell to St. Alban, NN 
Rich. 1. Premonſtratenſ. 369 11 © 
1042 Can. St. Auftin 326 13 2 
Edcv. 1. Ciftertians $14 3 4 
360 16 10 

K. Steph, Gilbertines goo 4 3 
1060 Can. St. Auſtin 372 18 1 
1136 Benedictines 391 11 7 
K. Steph. Can. St. Auſtin 221 3 10 
H. 1. ditto. 389 16 6 
4 Steph. Ciftertians 239 10 5 
Can. St. Auſtin 249 6 8 

1181 ditto. 401 7 Oo 
1095 | 3 $ nt 
H. 2. Cluniacks 228 © 0 
K. Eag. Premonſtratenſ. 3471 0 2 
W. Ruf. Benedict ine: 260 13 7 
1172 Cluniac ls 331 9 1 
Z. Cong. Benedict ine: 437 2 9 
K. Edg. ditto. 339 8 7 
1172 Can. St. Aufliz 267 2 10 
K. Eth. Benedict ines r 

787 ditto. 391 18 2 

| 'The 
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The Names of In what When Of what Or- OF what Va- 
Monaſteries 88 Found- ha * 

and Priories. * ed, Ann. r per Arn. 
Witham Pr. Somerſet H. 2. Carthuſians 213 15 0 
Mooburn Ab. Bedford K. John Ciſtertians 391 18 2 


Wymundham Ab. Norfolk 1139 Benedict ines 211 16 6 


There were many other Monaſteries of leß Value, giz. Under 
200 |, per Annum, of which 376 were diſſolved by AG of Par- 
liament, Anno 27 H $. cap. 28. but there was a Proviſo in that 
Statute to enable the King to continue any of them by his Let- 
ters Patent, as he ſhould think fit. 

By Virtue of this Proviſo, ſome of the leſſer Monaſteries 
were continued, and ſo were not actually diſſolved till the 3 
H. 8. cap. 13 in which AC there is a Clauſe that the King ſhould 
have their Lands in as large and ample Manner as the Governors of 
| thoſe Mona ſteries held them, in Right of their Houſes, and that ſuch 
of their Lands, which before the Diſſolution were diſcharged of Tithes, 
ſhould ſo continue; but Tithes were not mentioned in the farſt 
Statute. 

There is another Clauſe, by which the Monaſteries to be diſ- 
ſolved, together with their Revenues, ſhould be in the actual 
Poſſeſhon of the King, in the fame State and Condition as they 
then were, ſaving the Rights of all others. 

"Tis to be obſerved that this Parliament began 28 A:ril 31 
H. 8. and that in Auguſt following the Abbot of * Ramfey, 
with the Aſſent of his Convent, granted the next Preſentation 
of the Church of Vell to Sir Edward Montagne, Chief Juſtice 
of the Common Pleas, they being ſeiſed of the Advowſon 
thereof in Right of their ſaid Monaſtery; that in November af- 
terwardsthey ſurrendered the ſaid . to the King; but it 
was held that the Grant to the Chief Juſtice was void; for the 
King having the Poſſeſſions of the Monaſtery in the ſame State 
and Condition as they then were, thoſe Words muſt refer to the 
Commencement of the Parliament, and that the Abbot could 
make no Grant afterwards ; and that the Saving did not extend 
to any Title, but to ſuch which were in Being before the Act 
commenced. 

Now, where any of thoſe Monaſteries were continued by 
Virtue of the King's Letters Patent, whoſe Lands were di 
charged of Tithes by the Privilege of any Order of Manks, 
they retained the ſame Privilege at the Time of the Diſſolu- 
tion, by the Statute 31 H. 8. for tis expreſly enatted that they 
ſhould continue fo diſcharged. 

Bur the Lands belonging to the Monaſteries which were diſ- 
ſolved by the Statute 27 H. 8. and not continued by the King's 


' — — . — — i 8 i —_ | 
* Dyer 231, Bendl. 211. Grant, 
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Grant, did loſe this Privilege to be diſcharged of Tithes, be- 
cauſe, immediately upon the Diſſolution, Sc. the Right of 
Tithes did revert to the Secular Clergy, who had been unjuſt 
deprived of the ſame ; and the Clauſe in the Statute 31 H. 8. 
did not extend to any Lands that were aQually diſſolved by the 
Act 27 H. 8. 

And even when theſe Lands were diſeharged of Payment of 
Tithes, it was only whilſt they were in the Owner's Hands, 
and not when leaſed to Tenants; therefore, if any were in 
Leaſe at the Time of the Diſſolution, Sc. when theſe Leaſes 
expired, the King was to hold them diſcharged of Tirhes, and 
fo were his Tenants, becauſe of the Prerogative of his Perſon, 
we gy not be preſumed to be employed in Affairs of Huſ- 

andry. 

His Grantees likewiſe held them diſcharged of Tithes, (a) 
bur not their Tenants, for they were intended to be proper Per- 
fons for ſuch Emyloymenrs, 

Bur none of the Lands of thoſe Religious Houſes, which 
came to the Crown (5) after the Statute 31 H. 8. are exempt- 
ed from Payment of Tithes, becauſe they can have no Benefit 
of that Clauſe of Diſcharge, which is contained in the AQ; fo 
that all Lands muſt pay Tithes, except ſuch only as were dif- 
charged from the Payment thereof before the Statute 31 H. 8. 
and which came to the Crown by Virtue of that Act, that be- 
ing the only Statute Law which diſcharges ſuch Lands, Oc. 
tho” this is not very clear in our Books. 

"Tis true, the Lands of the Heſpitallers, who had a ſpecial 
Privilege to hold the ſame diſcharged of Tithes, came after- 
wards to the Crown, viz. By the Statute 32 H. 8. and the King 
had thein in as ample Manner as the Abbot ; and hereupon a 
Queſtion did ariſe: And, | 

Anno 2 Fac. 1. in the Ca ſe of * Cornwallis and Spurlin 2 it was 
adjudged that the Statute 31 H. 8. extended only to ſuch Re- 
ligious Houſes which had been then ſurrendred to the King 
fince 4 Feb. 27 H 8. all which were veſted in him by that Sta- 
rute, with a Clauſe, That ſuch Lands which belonged to thoſe Howſes 
before they came to the Crown, or before the Diſſolution diſcharged of 
Tithes ſhould ſo continue. 

Now, becauſe there was no ſuch Clauſe in any of the ſubſc- 
quent Ads, viz, In the Act 32 H. $. which gave the Lands of 
the Hoſpitaller:, in the AQ 3) H. 8. which gave the Chantries, 
and in the Act 1 Ed. 6. which gave the Free Chapels to the King; 
therefore this being a Perſonal Privilege, which was veſted 1n 
thoſe Orders of Men, ſhall be loſt by the Diſſolution of their 
Corporations, and their Lands ſhall pay Tithes; for ſo it was 


(a) Dyer 277. (6) 2 Cro. 57. Moor 913. 2 Rep. 47. 4. 
* 2 Cro. 57. Moor 913. 
adjudged 
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adjudged in that Caſe, and fo it was adjudged in the + Arch- 
biſhop's Caſe ; bur Anno 4 Car. 1. the like Queſtion coming in 
Debate again in the Caſe between x Whitton and Weſton, there 
we have a contrary Judgment, viz. That ſuch Lands ſhall be 
diſcharged of Tithes ; for tho' there is no Clauſe of Exemp- 
tion in any of thoſe ſubſequent Statutes, yer this Privilege bo- 
ing given to the King by the Statute 31 H. 8. ſhall extend as 
well to the Poſſeſſions of thoſe Religious Houſes, which were 
diſſolved after that Statute as before; for it ena&s, that all Re- 
ligious Houſes diflolved, and to be diſſolved, that is, which were 
in a Poſhbilicy to be diffalyed according to that Act, fall be 
in the actual Poſſeſſion of the King; and then follows the Clauſe 
of Exemption of Tithes. 

Now, it is generally agreed, that if the Corporation had 
been only diflolved by the Stature 32 H. 8. their Lands had 
been veſted in the Crown by the Statute 31 H. 8. but the firſt 
Act veſting them in the Crown, controles that of the 31 A. 8. 
and yet the Clauſe of Exemption in that Act ſhall extend to 
the Lands afterwards veſted in the Crown, becauſe it was a Pri- 
vilege exiſting before the Diſſolution. 


Monuments. 


Y Lord Coke tells us, That tis the laſt Work of Charity, 
which we can do for the Deccaſed, to build a Monu- 
ment for him, (e) and that it may ſerve to ſeveral good Pure 
poſes, viz. To prove his Pedigree, to ſhew when he was Buried, 
and to put us in Mind of Mortality; and therefore tis callcd 
a Monument, becauſe Monet nos quod ſumus Mortales. 
Now, tho' the Freehold of the Church or Churchyard where 
a Monument 1s erected may be in the Parion, yet thoſe who 
build it, or the Executors, may have an Adtion on the Caſe 
inſt him who defaces it. 
The firſt that we meet with in our Books was, Anno 9 Ed. 4. 
* it was brought by the Lady Mob, againſt a Parſon, for ta- 
king down a Coat Armour of her Husband, Sir Hugb Wych, in 
the Chapel where he was buried; the Parſon pleaded that he 
ought to take it down as due to him, being an Oblation; Yel- 
vertor, who was then one of the Judges of B. R. told him, that 
he might as well take away his Bible, Carpet ard Cuſhion, 
which he left in his Seat, and that nothing could be an Obla- 
tion but what was intended as ſuch by the Giver; but that a 


Coat- Armour was ſet up by the Living, in Honour and Memory 
of the Dead. 


7. 


—_——— 


e 
= — 4. * A * Aa. 


t 2 Rep. 47- + Jones 182, (c) 3 Inſt. 2022 9 Ed. 4. 
14. a, 


Agreeable 
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Agrecable with this Year-Book was the Caſe between Coryon 
and Pym, which my Lord Coke cites to be adjudged in the 
Common Pleas, Amo 10 Fac. 1. 

The Caſe is reported by Serjeant Moor, (4) bur *tis not to 
this Purpoſe ; for it was, that a Man cannot preſcribe to a Sear 
in the y of the Church, becauſe the Parſon and Church. 
wardens have Power to diſpoſe of the Seats there to whom they 
think fit; but that he might preſcribe to a Seat in an Iſle, for 
that may be preſumed to be built either by his Anceſtor, or 
the Owner of the Land, Sc. 

"Tis true, my Lord Coke there cites the Lady Grey's Caſe, 
who ſer up her Husband's Arms and Helmet in the Church, 
and the Parſon took them down; for which they brought an 
Action againſt him, and adjudged that it would lic, viz. It was 
an Action of Treſpaſs brought by the Lady her ſelf; and in 
his * Cemment upon Littleton he tells us, that the Widow, or the 
Exccutors, who firſt ſet up any Monument, may have an Action 
againſt thoſe who deface it in their Time; and both he and my 
Lord Rolls, from him, cite f Pym's Caſe, where it was held, 
that the Heir might bring an Action againſt thofe who either 
took it away, or defaced it; and the Reaſon is given by Juſtice 
+ Croke in the Caſe of Francis and Ley, which is repeated by 
Mr. Ney under the Name of Day and Bedingfeld; for tis al- 
moſt the ſame in terminis, viz. Becauſe the Heir is inheritable 
as well to Arms. as to Heirlooms ; and the Year-Books 30 Ed. 3. 
2, 9. 39 Ed. 3. 14. are cited to prove it, which I have ſearch- 
ed, and find nothing there relating to it. My Lord | Ros 
likewiſe cites Pym's Caſe, to be repeated in Hob. 95. but there 
is no ſuch Caſe in that Page, or in the whale Book. 


Mortmain. 


HIS is where Lands are given to ſome Spiritual Perſon, 

or Corporation, and to Toe Succefſors; it was occaſi- 
oned at firſt by the Monks perſuading the ignorant People in- 
to the Belief of Purgatory, where the Souls of the Deceaſed 
might be relieved by Maſſes from thoſe Torments, which other- 
wiſe they wonld ſuffer, and this made them give Lands to 
thoſe Houſes to find a Prieſt to ſay Maſſes every Day for their 
Souls. 

And becauſe ſuch Lands were never to revert to the Donor, 
or his Heirs, and by that Means the Services and other Profits 
due for the ſame were Extinct, therefore it was called a Gift 
i= Mortua Man. | 


(d) Moor 878. = Rol. Abr. 288. * Inft. 18. 1 Rol. Abr. 
625. + Moor 878. 12 Rep. 104. Godb. 199. + 2 Cro, 366. 
Noy 104. J 2 Abr. 288. 8a 
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So great was the Superſtition of former Ages, that theſe Mo- 
naſteries would have got moſt of the Lands in England, if ſome 
* Statutes had not been made to reftrain ſuch Gifts; rhe Pur- 
port of which were, viz. That Grants of Lands to Religious 
Houſes ſhould be void, if made without the King's Licenſe, that 
is, if they were held immediately of him; but if ſuch Lands 
| were held of an inferior Lord, then the Licenſe muſt be had 
| both from the King and him. 

If there was no ſuch Licenſe, then whoever had the Inberi- 
tance might enter within a Year after the Alienation ; and if 
he a then the next immediate Heir might enter in 
half a Year, and if he did not, then the King might. 

Bur theſe Statutes did not altogether prevent the Inconve- 
niencies intended; for the Kings ſeldom refuſed to confirm 
ſuch Grants, for if they did their Reigns would have been 
very uneaſy. 

Since the Reformation, there have been ſome Caſes, bn: 
not many, concerning theſe Gifts in Mortmain: (e) I ſhell In. 
ſtance but one, viz. A Man deviſed his Lands to Trinity-Co!lerc 
in Can bridge, for the Maintenance of a Scholar there; and he 
farther deviſed, that if any Cavil ſhould hinder this Deviſe. 
or that the ſame ſhould not go to the College, by Reaſon of 
the Statute of Mortmain, then he deviſed it to Robert Newnan 
and his Heirs, 

Upon an Information brought by the Attorney General a- 
gainſt Newman, the Lands were decreed to the College, by 
Virtue of the Statute 43 Eliz. as being a charicable Gift (f 
"Tis true, the Deviſe is void upon the Statute of Wills, be- 
cauſe 'tis to a Corporation in Mortmain; but tis good upon 
the Statute of Charitable Uſes. 


Mortuaty. 


HERE was a Duty paid at Funerals, by our ven An- 
ceſtors, which was called Symbolum Anime, or the Saxon 
Soul-Shot; and this Payment was not only enjoined by Coun- 
cils, but by the Laws of Canutzs, one of our Daniſh Kings. 
It was due to that Church of which the Party deceaſed was 
a Membcr, and not to rhe Church where he was buried ; the 
Payment was always made in Money; and ſome are of Opi- 
nion that this was the Original of Mortuaries, only with this 
Difference, by turning the Payment of Money into Goods; for 
in the Reign of Hey. 2. it became a ſettled cuſtomary Dury 
for a Freeholder to give his beſt Goods as an Heriot to the Lora, 


* 7 Ed. 1. 13 Ed. 1. c. 32. 15 R. 2. c. 5. 23 H. 8. c. 10. 
(e) 2 Ley. 284. (F) Hob. 136. ; 
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of whom he held his Lands; and that which was next to the 
belt was to be given to the Church where the Party had re- 
ceived the Sacrament, 

In the Reign of Ed. 1. it was acknowledged by Archbiſhop 
Wirnchelſea, to be an ancient Right due to the Church; and by 
a Provincial Conſtitution made in his Time, it was ſuppoſed to 
be due for Tithes and Oblations, which had been negle&ed to 
be paid by the Deccaſed; and therefore to ſettle a reaſonable 
Compenſation in ſuch Caſe, it was decreed, that where there 
was a Choice of Three Things, the Second-beſt ſhould be paid 
for a Mortuary, 

The like was decreed by ſeycral Councils afterwards, and 
particularly in a Provincial Council, in the Time of Archbi- 
ſhop Langham, Arno 1 R. 2. where amoneſt other Things it was 
decrecd, that if a Feme Covert died in the Life time of her 
Husband, he ſhould not pay a Mortuary. | 

And it was not only Cuſtomary to pay this Duty, but it was 
uſual to bring it to the Church when the Corpſe was buried, 
and then to ctter it as a SatisfaQtion for the ſuppoſed Negligence 
in ſubltratting Perſonal Tithes ; (g) and from hence, as Mr. 
Selden tells us, it was called a Corſe Preſent. 

But Cuttom obtained againſt theſe very Decrees; for by the 
Statute C;rumſpefie Agatis, which was made at the ſame Time, 
the Payment of a Mortuary was left to Cuſtom, viz. That it 
ſhould be paid ubi dari conſuevit; and from hence my Lord Coke 
(b) inters, and very rightly, that a Mortuary is not due by 
Law, bur by Cuſtom. | | 

And this appears very plainly by the Statute 21 H. 8. cap. 6. 
which is now the ſtanding Law againſt Mortuarics, viz. The 
Preamble cites, That Doubt and Queſtiont had been made, not only 
pen the Manner and Form of Demanding, but of the Quantity and 
alue of Alertuaries; and therefore it was enatted, That no Perſon 
ſneuld demand a Mortuary, where by Cuſtom it hath not uſually been 
2aid, ner by the Death of a Feme Covert ; and in this Reſpect that 
Law vas conformable to the aforeſaid Conſtitution. 

It was further EnaGed, That it ſrould not he demanded on the 
Death of a Child, or of a Perſon who «yas not an Ho»ſe keeper, or of a 
Traveller; er of one not neſiding in the Place here be died, nor where 
the Geods of the Deceaſed where not of the Valve of 10 Marke, his 
Debt; being deducted; and that no Perſon ſhall take above 3 8. 4 d. 
where the Goods did not exceed 30 l. nor above 6 8. 8 d. where they ex- 
cee 30 |. and not 40 l. nor above 10 s. where they amount to 48 |. or 
more, urder the Penalty of forfeiting ſo much as he takes or demands 
mere, and likewiſe 404. to the Party prieved, to be recovere i by Action 
ef Debt ; and that if the Perſon ſpeuld happen to die in the Place wuhers 
ke did not awell, the Mortuary muſt he paid where be aid moſt com- 
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monly live ; and that ſuch Mortuaries <vbich bad then been ſettled by 
Cuſtom, if leſs than above mention d, ſuould not be altered. 

Anno 11 Eliz. an Action of Debt was brought on this Statute 
againſt a Perſon for taking 3 s. 4 d. when the Goods of the 
Party deceaſed did not amount to 10 Marks ; the Defendant 
1 that the Deceaſed had Goods above that Value at 
the Time of his Death; and alſo Proteſtando, that the Declara- 
tion was inſufficient, did then plead that he did not take 3 5. 
4 4. for a Mortuary Contra formam Statuti; upon this Plca they 
were at Iſſue, which was tried at the Aſſizes at Oxford, and the 
Plaintiff had a Verdi; the Pleadings are at large in my Lord 
Coke's Entries 164. 

Before this, it was the common Opinion, That a Mortuary 
could not be recovered but in the Spiritual Court; and that it 
a Prohibition was brought, Conſultations in ſuch Caſes had al- 
ways been granted; ſo in Fitzherbert (i) in his Natura Erevinm, 
viz. Where Cuſtom is alledged for the Payment of a Mortuary, 
it ſhall be tried in the Spiritual Court; and the Reaſon is, bè- 
cauſe that Court had the Original Cognizance of Mortuaries, 

and therefore it was held reaſonable that all Dependencics on 
it ſhould be tried there. 

I cannor deny but that there are ſome Caſes in the old Books 
which tend this Way, as Anno 10 H. 4. Pfito 2. (E) A Prenmunire 
Fcias being brought againſt the Vicar of S. for ſuing in the Spi- 
ritual Court for an Heifer, Sc. he pleaded a Cuſtom in the Pa- 
riſh, to have the beſt Beaſt for a Mortuary of every Pariſhion- 
er dying there; and that ſuch a Perſon died poſſeſſed of the 
Heifer, which he would have ſeiſed, bur the Plainrift privately 
drove it away, and thereupon the Vicar ſucd him in the Spiri- 
tual Court to produce it; now, tho' it was objeGed that this 
was a Chattel, and the Queſtion was only about the Paſſeſſion, 
and for that Reaſon it ought to be tried at Law; yet the Plea 
was held good, becauſe the Temporal Courts had no juriſdicti- 
on of Mortuaries, nor of any of its Dependencies. 

So Anno 2 H. 5. 10. in Treſpaſs for taking an Horſe, the De- 
fendant pleaded to the Juriſdiction of the Court, for that he 
was Vicar of G. and the Plaintiff was Parſon of the ſame 
Church; and that R. a Pariſhioner died poſſeſſed »of the Horſe 
which the Vicar took as a Mortuary ; now, this had beer a good 
Plea, if the Property of the Horte had been admitted ro be in 
the Pariſhioner at the Time of his Death; bur that was de- 
nied, for he had only the Poſſeſſion, and the Plaintiff claimed 
the Property. 

More Caſes might be cited to this Purpoſe, bur fince the Sta- 
tute, the Law hath been adjudyed to be otherwile ; for if the 
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Cuſtom is denied, it ſhall be tried at the Common Law, (4) 
and a Prohibition ſhall be granted, unleſs rhe Suit is for ſo 
much Money due for Mortuary ; and the Plaintiff ſuggeſts that 
the Quantum is ſettled by the Statute, but doth not alledge tis 
of a leſs Value; for in ſuch Caſe no Prohibition ſhall go, be- 
cauſe the - Statute doth not take away the Jjuriſdiction of the 
Spiritual Court. 

So, if tis admitted that a Mortuary (5) is due by Cuſtom, 
but the Parties ditfer to whom it ought to be paid, whether to 
the Impropriator or Vicar, a Prohibition ſhall not be granted, 
becauſe the Cuſtom is admitted. 

Bur where the Cuſtom is denied it ſhall be tried at Law, () 
becauſe Cuſtoms are Part of the Law of the Land; therefore, 
where "tis alledged de modo decimandi, (d) it ſhall be tried at 
Common Law. 

When the ſecond-beſt Thing was to be paid for a Mortuary, 
ir was lawful for the Party to ſeize it where he could find it; 
bur ſince Mortuaries are now reduced to a certain Sum of Mo- 
'ney, where due by Cuſtom, it ſeems reaſonable that an Action 
of Debt ſhould lie for the Recovery of ſuch a Duty; but tis 
plain that ſuch aa Action will lie for the Forfeiture of 4o s. to 
the Party grieved, and for ſo much more as was taken from 
him beyond the Value mentioned in the Statute; and of ſuch 
an Action we have a Precedent in my Lord Coke's Entries. (e) 


Ne Admittas. 


T HIS is a judicial Writ directed to the Ordinary, and may 
be brought, either by the Plaintiff or Defendant, in a 
Quare Impedit; and "tis to command him not to admit the Clerk 
ot the other Party Pendente Lite. 

If the Biſhop ſhould admit the Clerk, notwithſtanding this 
Writ, and the Party ſhould recover in the Quare Impedit, he 
may then bring a Quare [ncumbravit * againit him, and remove 
the Clerk which came in pending the Action, by any Title what- 
ſoever; and if tis found by Verdict, that the Biſhop did in- 
cumber the Church after the Ne Admittas delivered, and with- 
in fix Months after the Avoidance, the Jury may award Dama- 
ges; but his Temporalties are not to be ſeiſed for this Con- 
tempt, as they may upon an Attachment, or a Prohibition. 

The Clerk thus removed, tho he hath a Right, ſhall never 
recover it but by a Quare Impedit ; but if no Writ of Ne Admittas 
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(a) Cro. Eliz. 151. Cro. Car. 238. 3 Mod. 268. (6b) Sid. 
263. (e) 2 Lut. 1069. (4) 2 Rol. Abr 327 15 Rep. 18, 37. 
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is brought, then if the Clerk of a Stranger ſhould come in 
Pendente Lite by a good Title, he ſhall hold it. 

This Writ muſt be brought in the County where the Church 
is, and within fix Months after the Avoidance, for otherwiſe 
the Biſhop will have a Title to preſent by Lapſe; but tis very 
rarely brought, becauſe, fince che Reformation, the Biſhops 
_ no manner of Partiality in Admiſtons, which was uſual 

betore. 


N. co Srile. 


TND ER this Title I ſhall give a ſhort Account of the 
Chriſtian Epocha. 

Egypt being conquered by Fulius Ceſar, and the People there 
very expert in Aſtronomy, he brought from thence a more 
2 Account of the Solary Year, than what was uſed or 

nown amongft the Romans. | 

It was firſt drawn up by Szgezes, and publiſhed by Julius 
Ceſar, 45 Years before the Birth of our Saviour, and from 
him tis called the Fulian Year; it was ordered by him to be 
obſerved throughout the Empire, of which England was then | 

à Province; and this Account is ſtill retained here, and called | 
by the Name of Old Stile, which is thus : 

The Year was ſuppoſed to conſiſt of 365 Days and 6 Hours, 
which Hours are an Appendix to the Year, but could not con- 
veniently be added to it; therefore they were ordered to be 
reſerved to the End of four Years, and being then added toge- 
ther they made a whole Day, which Day was to be inſerted at 
the End of F-brzary, becauſe that was not only the ſhorteſt, 
but the laſt Month of the Year; and this made 29 Days in 
that Month, and tis called an Intercalary Day. 

For the better underftanding this Matter, it is neceſſary to 
ſhew that Romulus divided the Year into 10 Months, but N«ma 

Pompbilius added two more, which were Fanuary and February, 
and to the laſt he gave only 28 Days. 

Now, becauſe the 23d Day of February was ſix Days befors 
the Kalends (that is, the firſt Day) of March, reckoning that 
Day inclufively, for every firſt Day of the Month was the firſt 

of the Calends of that Month, therefore every fourth Year 
they reckoned the fixth Day of the Kalends of March twice. 
over, or two Days together, that is, on the 22d and 23d Days 
of February, one of which Days is excluſive, and che other in- 
eluſive of the ſixth Day of the Kalends of March ; and for that 
Reaſon the encreaſing Day is called Dies bis Sextus, and the 
Year Annus Biſſextilis, or Leap-Year, becauic it was a Day 
longer than other Years. 
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We being ones ſubject to the Romans received the Julian 
Account from them, and purſuant ro their Merhod, we keep 
the Year within the Compaſs of 365 Days and the Parlia- 
ment Anno 21 H. 3. Enatted, That the encreaſing Dey in the 


Leap- Tear, and the Day going before ſhould be accounted for one Day 
and this is called Old Stile. a f * 


But becauſe there wanted 11 Minutes in the fix odd Hours, 
according to the Fulian Account, and the j uinoxes and Sol- 
fm, lofing ſomething every Year, were found Anno 1582, to 

ave gone back 19 whele Days; ther-fore Pope Grerory XIII. 
by his own Power and Authority ſer aſide this old Account, and 
by the Help of 4toninus Lilius reformed the Kalendar, cut- 
ting ft 10 Days in the Month of Octeber in that Year, fo that 
be skipped from the fourth to the fifteenth Day of that Month; 
and becauſe rhe Saints ro whom tho ejected Days were aſcri- 
bed ſhould have their due Obſeryarce (amongſt which St. Luke 
was one) that Poe rppninted that all of them ſhould be com- 
memorated on che fifteenth of Odaler in that Year ; and this 
ks called the Gregorian Account, or New Stile, and is obſeryed 
in molt Parts of Larope. 

This Matter was a long while under Confideration, for when 
the Neceftity of reforming the Kalendar was firſt found out, it 
was propoſed to the Council of Conſtance, and the moſt learn- 
ed Mathematieians and Aſtronomers of that Age were conſulted 
in what Manner it might be eſteded; bur they came to no Re- 
ſolution; neicher do I find that any of their Opinions were 
publiſhed how it might be done till near 100 Years afterwards, 
in the Reigu of Les X. and then ſeveral Expedients were pro- 
poſed, one of which were to rejectao Days in the Year, as afore- 
{aid ; but this was not effected at that Time, nor 'till above 60 
Years after the Death of that Pope, viz. Anno 1582. in the 
Pontificate of Grecoory XIII. as before- mentioned. 


Nomination. 


HIS is the Offering of a Clerk to him who bath the 
| Right oi Preſentation, that he may preſent him to the 
Ordinary | | 

This Right of Nomination a Man may have by Decd ; and 
in ſuch Calc, if the Patron ſhould refuſe to preſent the No- 
minee, or ſhould preſent another, he may bring a Quare Im- 
pedit againſt him, (6) and it ſhall be Quod permittat eum praſen- 
tare, and not vominare, &c. but the Concluſion of the Declara- 
tion ſhall be E ex ratione ad it ſun pertizet nominare ſuch a Perſon, 
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| who onght to preſent him to the Ordinary, and that the De” 
| fendant doth hinder him to nominate, and if he recovers, the 
| Judment muſt be Qnod Epiſcopus admittat Clericum ad Nonina- 
| tionem ſuam. 
The Nominator muſt appoint his Clerk within fix Months 
1 after the Avoidance ; for if he doth not, and the Patron pre- 

ſents his Clerk betore the B:ſhop hath taken any Benefit of the 

Lapſe, he is bound to admit char Clerk. ; 

But where one hath the Nomination, and anorher the Pre- 

ſentation, if the Right of Preſentation ſhould afrerwards come 

to the King, it hath been held, that he that hath the Nomina- 
tion will be entitled to both; becauſe the King who is to 
Preſent, is only an In:ftrament to him who nominates; and "tis 
not becoming the Dignity of a King to be ſubfervient to ano- 
ther; but I think rather with Juſtice Doderidre, that the No- 
minator ſhould name one to the Lord Clrzce/7cr, who in the 
Name of the King ſhould Preſent to the Ordinary. | 

And as the Preſentation, ſo the Right of Nomination may 
be forfeited to the King; tis true, if the Patran, upon a cor- 
rupt Agreement unknown to the Nominator, preſents his 
Clerk, this ſhall nor be prejudicial ro the Nominator within the 
Statute of Simory ; but it the Nominator corruptly agreeth to 
nominate, his Right of Nomination fall be forteired to the King. 

Juſtice Doderidge found out a very nice DiltinCtion relating to 
a Nominarion of Clerk, which was thus : 

Tenant in Tail of an Advovhhn by Fine grants the Nomina= 
tion of a Clerk; this he tells us ſhall bind the Iſſue in Tail, by 
Virrue of the Statute 32 H. 8. cap. 36. but if he had granted 
the Nomination by Fine to a Man and his Heirs, and that 
when the Church was void, the Grantee and his Heirs might 
nominate, and that he, viz. The Tenant in Tail, and his 
Heirs, would preſent the Nominee ; this Fine would not bind 
the Iſſue in Tail, becauſe he had diſtinguiſhed the Nomination 
from the Preſentation, and fo the Fine was not levied of the 

Thing entailed, but only of the Nomination. 


Non: reſidence» See Reſidence. 
a 44 


WT. 


Notice. 


THERE are many Caſes in the Law, relating to Eccleſi- 
aſtical Aﬀairs, which depend purely upon Notice, and 


1 therefore it may not be improper to inform the Reader in what 

Caſes Notice is neceſſary, and where not. 
| And this chiefly relates to Avoidances by AS of Parliament, 
Ceſſion, Death, Deprivation, Plurality, Reſignation ; allo in 


the Caſe of Refuſal of a Clerk by the Ordinary; and of No- 
| tice about ſetting our 'Tithes. 
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We being once ſubje& to the Romans received the Julian 
Account from them, and purſuant to their Method, we k 
the Year within the Compaſs of 365 Days and the Parlia- 
ment Anno 21 H. 3. Enatted, That the encreaſing Day in tho 


Leap Tear, and the Day going before ſhould be accounted for one Day, 
and this is called Old Stile. 


Bur becauſe there wanted 11 Minutes in the fix odd Hours, 
according to the Fulian Account, and the A;winoxes and Sol- 
fm, lofing ſomething every Year, were found Anno 1582, to 

ave gone back 19 whole Days; therefore Pope Grerory XIII. 
by his own Power and Authority fer aſide this old Account, and 
by the Help of Antoninus Lilius reformed the Kalendar, cut- 
ting off 10 Days in the Month of October in that Year, ſo that 
he skipped from the fourth to the fifteenth Day of that Month; 
and becauſe the Saints to whom rho!e rejected Days were aſeri- 
bed ſhould have their due Obſervance (amongſt which St. Luke 
was one) that Pope eppointed that all of them ſhould be com- 
memorated on che fifteenth of Odloler in that Year ; and this 
ks called the Gregorian Account, or New Stile, and is obſerved 
in molt Parts of Europe. 

This Matter was a long while under Conſideration, for when 
the Ncceſſity of reforming the Kalendar was firſt found out, it 
was propoſed to the Council of Conſtance, and the moſt learn- 
ed Mathcmaricians and Aſtronomers of that Age were conſulred 
in what Manner it might beeftc&icd ; bur they came to no Re- 
ſolution ; neither do I find that any of their Opinions were 

ubliſhed how it might be done till near 100 Years afterwards, 
in the Reign of Leo X. and then ſeveral Expedients were 
poſed, one of which were to rejectao Days in the Year, as afore- 
ſaid; but this was not effected at rhat Time, nor *rill above 60 
Years after the Death of that Pope, viz. Anno 1582. in the 
Pontificate of Gregory XIII. as before- mentioned. 


Nomination. 


HIS is the Offering of a Clerk to him who hath the 
Right of Preſentation, that he may preſent him to the 
Ordinary 

This Right of Nomination a Man may have by Deed ; and 
in ſuch Caſe, if the Patron ſhould refuſe ro preſent the No- 
minee, or ſhould preſent another, he may bring a Quare Im- 


pedit againſt him, (b) and it ſhall be Quod permittat eum praſen- 


tare, and not nominare, &c, but the Concluſion of the Declara- 
tion ſhall be E ex ratione ad itſum pertinet nominare ſuch a Perſon, 
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who onght to preſent him to the Ordinary, and that the De” 
fendant doth hinder him to nominate, and if he recovers, the 
Judment muſt be Onod Epiſcopus admittat Clericum ad Nomina- 
tionem ſuam. 

The Nominator muſt appoint his Clerk within fix Months 
after the Avoidance ; for if he doth not, and the Patron pre- 
ſents his Clerk before the Biſhop hath taken any Benefit of the 
Lapſe, he is bound to admit that Clerk. | , 

But where one hath the Nomination, and another the Pre- 
ſentation, if the Right of Preſentation ſhould afterwards come 
to the King, it hath been held, that he that hath the Nomina- 
tion will be entitled to both; becauſe the King who is to 
Preſent, is _ an Inſtrument to him who nominates; and "tis 
not becoming the Dignity of a King to be ſubſervient ro ano- 
ther; but I think rather with juſtice Doderidge, that the No- 
minator ſhould name one to the Lord CFancellur, who in the 
Name of rhe King ſhould Preſent to the Ordinary. 

And as the Preſentation, fo the Right of Nomination may 
be forfeited to the King; tis true, if the Patron, upon a cor- 
rupt Agreement unknown to the Nominator, preſents his 
Clerk, this ſhall nor be prejudicial ro the Nominator within the 
Statute of Simory ; but if the Nominaror corruprly agreeth to 
nominate, his Right of Nomination ſhall be forteired ro the King. 

Juſtice Doderidge found out a very nice Diſtinction relating to 
a Nomination of Clerk, which was thus: 

Tenant in Tail of an Advowthn by Fine grants the Nomina- 
tion of a Clerk; this he tells us ſhall bind the Iſſue in Tail, by 
Virrue of the Statute 32 H. 8. cap. 36. but if he had granted 
the Nomination by Fine to a Man and his Heirs, and that 
when the Church was void, the Grantee and his Heirs might 
nominate, and that he, viz. The Tenant in Tail, and his 
Heirs, would preſent the Nominee ; this Fine would not bind 
the Iſſue in Tail, becauſe he had diſtinguiſhed the Nomination 
from the Preſentation, and fo the Fine was not levied of the 
Thing entailed, bur only of the Nomination. 


Non-re 7 ce» See Reſidence. 
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Notice. 


HERE are many Caſes in the Law, relating to Eecleſi- 
aſtical Affairs, which depend purely upon Notice, and 
therefore it may not be improper to inform the Reader in what 
Caſes Notice is neceſſary, and where not. 
And this chiefly relates to Avoidances by Ac of Parliament, 
Ceſſion, Death, Deprivation, Plurality, Reſignation ; alſo in 
the Caſe of Refuſal of a Clerk by the Ordiaary ; and of No- 


tice about ſetting our Tithes. | 
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As to .1to;dances by At of Parliament, Notice ought not to 
be given to the Patron, becauſe all Perſons are virtually Par- 
ties to a Statute Law. 

But there are ſome Acts, by which tis expreſly required that 
Notice ſhall be given; as by the Statute 13 Eliz. cap. 12. tis 
provided, that no Title to Preſent by Lapſe ſhall accrew upon 
any Deprivation ½ facto, till aſter fix Months Notice of fuch 
Deprivation, given to the Patron by the Ordinary. 

The ſame Statute requires that none ſhall be admitted to a 
Benefice with Cure, unleſs he ſubſcribe the 39 Articles in the 
Preſence of the Ordinary ; now, if the Preſentce negle& or refuſe 
fo to do, the Biſhop ſhall not take Advantage of Lapſe, without 
giving “ Notice to the Patron; and tho' he hach ſuch Notice 
by any other Means than from the Ordinary, yet that is not 
ſufficient to entitle him to « 4 Lapſe, if the Patron ſhould not 

Preſent within the fix Months 
By the aforeſaid Statute (c), if a Layman, or one not being 
a Deacon, and of the Age of 23 Years, is admitted to a Bene- 
fice with Cure, his Aum [ion is wid, and the Patron may pre- 
ſent again without Notice. 

But becau'e the Statute makes only the Admiſſion void, and 
leaves the Preſentatien as it was before, therefore in the Caſe of 
a Deacon the Preſentation being in Force, no Lapſe ſhall incur, 
if he is deprived for Incapacity, without Notice given. 

The like is required by the Statute 13 & 14 Car. 2. cap. 4. 
viz, That no Title of Lapſe ſhall incur, if a Man is deprived for 
not declaring his Aſſent and Conſent to the Book of Common 
Prayer, and ſubſeribing the Declaration, Sc. without Notice 
given of the Sentence of Deprivation. 

Ceſſion.] Where an Avoidance is by Ceſſon, the Patron is 
bound to take Notice thereof at his Peril. 

Death] He is alſo bound to take the like Notice upon an 
Avoidance by Death, and in ſuch Cate the fix Months are to 
be accounted from that Time in which he (d) might reaſonably 
have Notice, and uot immedia:cly after the Death of the In- 
cumbenr, 

Depeibatton.] In Caſes of Deprication, Notice muſt be given 
ro the Patron by the Ordinary before the Title by Lapſe 
ſhall accrew, ard this muſt be perſonal Notice, if the Patron 
tives in the ſame County; but if in another County, then No- 
rice muſt be publiſhed in the Pariſh Church, and fixed on the 
Church-4dgor ; bur this is altimum refusium, as my Lord Dyer 
(e) calls it, for if it can be done in Perſon "ris better; and tis 


to be obſerved, that ſuch Notice mult expreſs (f) the Cauſe 
of Deprivation. 


1 And. 63. + 6 Rep. 29. Yelv. 7. (c) March 119. (4) 
2 Rol. Abr. 363. e) Dyer 328. (f) Yelv. 7. 6 Rep. 29. 
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As for Inſtance; If the Parſon is deprived for not reading the 
Articles of Religion, the Biſhop ought to inform the Patron 
that his Clerk did not read them, Sc. for which Neglect he is 
deprived, and thereupon it belonged to the Patron to Preſent, 
and fo is the firſt Reſolution in + Green's Caſe. 

Bur in this Caſe, Notice or not ſeems chiefly to affect the 
Ordinary, for he ſhall have no Benefit of a Lapſe till Notice 
given to the Patron, and his Refuſal for fix Months ; bur the 
Church being actually void upon a Deprivation, the true Pa- 
tron is at his Peril to take Notice of it in Re ſpect to a Stranger, 
tho' he is not bound to do it in ReſpeCt to the Ordinary; for it 
a Stranrer (g) ſhould Preſent, and his Clerk is admitted and 
inſtituted, and the fix Months paſs, he hath got a Right by 
Uſurpation. 

Pfuratitv.] Where the Avoidance is by taking a ſecond 
Benefice, tis necefſary to know wherein the Canon Law ditters 
from the Statnte Law as to rhis Matter, viz. By the Canons of 
the Church, if a Clerk hath a Benefice under 81. ger Annum, 
and he is inftiruted into another, of what Value ſocver, whe- 

ther little or great, the firſt is void de jure, but not de facto, 
*rill Sentence of Deprivation; (hb) and becauſe the Avoidance 
was by the Canon Law, therefore no Lapſe can incur to the 
Ordinary till Notice given to the Patron. 

But he may Preſent within the fix Months, (7) and before 
any Sentence of Deprivation, or he may refuſe till the Clerk 
is actually deprived, and Notice given, Fe. 

By the Statute, if a Clerk hath a Benefice of 8 J. ger Arram, 
or above, and takes another of any Value, the firſt is it/o facto 
void, and the Patron is not to expect any Notice from the Or- 
dinary, becauſe the Avoidance, in Caſes of Plurality, is now 
eftabliſhed by (E) Act of Parliament; and of ſuch Avoidances 
the Patron muſt take Notice at his Peril. 

Reſignation. ] In Caſes of Refignation Notice muſt be given 
to the Patron, and that by the Ordinary, to whom the Bene- 
fice was reſigned ; and if he ſhould die before he gives Notice, 
the Guardians of the Spiritualities muſt do it; and if they ne- 
gle&, then ir muſt be done by the ſucceeding Biſhop, before 
any Title of Lapſe ſhall accrew to him. 

1 in this Caſe, as well as in Caſes of Deprivation, the 
Patron may take Notice if he will; but if he ſuffer a Stranger 
to Preſent, and his Clerk gets Admiſſion, &c. and the ſix Months 
paſs, this Preſentation and Incumbency make an Uſurpation, 

j becauſe the Induction is a publick and notorious Act; (J) and 


* — 


+ 6 Rep. 39. (g) 2 Rol. Abr. 349. Hob. 318. (5) 2 Rol. 
Abr. 364, 365. (7) Moor 542. Cro. Eliz. 601. 4 Rep. 73. 
Vaugh. 131. (E) Jones 377, 404. Dyer 237. (!) 2 Rol. 
Abr. 369. 
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therefore the true Patron ought to take Notice of it, that he 
may provide a proper rg within Time, and not loſe his 
Preſentation, unleſs the Reſignation was by Fraud and Con- 
trivance to defeat the true Patron, for then Notice muſt be 
given of the Refignation., 

If the Biſhop refuſe to admit the Clerk 

KBefuſal of the pretented to him, in ſuch Caſe he muſt give 
Clerk. Notice to the Patron, and ſhew for what 

Nea ſon he retuſes; (m) and this muſt be in 
ſome reaſonable Time ; a Month 1s too long. 

Bur they ditinguiſh between a Clerk of a Spiritual Perſon 
and of a Layman ; (») torn the firſt Caſe he is not bound to 
give Notice, becaule a Spiritual Perſon ſhould have preſented 
one qualificd in all Reſpects fit for the Cure; bur he is bound 
to give Notice to a Lay- Patron where he refuſes his Clerk. 

'Tis a common Opinion, that the Pariſhi- 

Setting ont oners are bound to give the Parſon Notice 

Tithes. of ſetting out their Tithes; 'tis true, the 

Canon Law, obliged them ſo to do, but tis 
otherwiſe by the Common Law, which prevails in this Calc ; 
for if the Pariſhioner ſets out his Tithes (o) truly, he is not 
bound to give Notice, either to the Parton himſelf, or any 
other general Noticc at the Church, of the Time when he 
ſhall jet them out. 

He cannot obſtruct either the Parſon or his Servants to be 
there, (p) who are bound to carry the Tithes away in conve- 
ment Time after they are ſer out; if they negle&, in ſuch 
Caſe the Pariſhioner ough: to give Notice that the Tirhes are 


ſer out, otherwiſe he caunot have an Afton for not carrying 
them away. | 


Ov:its, Oblations, Obventions. 


N Ohit was an Office performed at Funcrals, when the 
Corps was in the Church, and before it was buried; ir 
afterwards came to be Anniverſary, and then Money or Lands 
were given towards the Maintenance of the Prieſt, who ſhould 
perform this Office every Year. | - 
+ Oblations and Obventions are two Words ſignifying the ſame 
Thing, and are uſually accounted to be whatever is given, or 
offered by Religious Chriſtians to God and rhe Church, whether 
in Lands or Goods; and "ris not material whether ſuch Things 
are given by Will, or orberwiſe. 


„* 
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(m) Cro. Eliz. 119. 1 Leon. 31. (#} 3 Leon. 46. Latch. 
192, 253. (o) 1 Rol. Abr. 643. Stile 342. (p) 3 Bulft. 3 o. 
Godh. 229. Noy 19. 2 Vent. 48. f 2 lInſt. 489. NE: 
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Tis probable that the Example of St. Paul might incite the 
Primitive Chriſtians to offer theſe Gifts to the Church, for he 
appointed every one of his Corinthians and Galatians to yield 
ſomething to God for the Saints every Lord's Day; bur this 
being thought too often, therefore Tertullian tells us it was af- 
terwards done every Month, and then ad libitum; but it was al- 
ways the Cuſtom for Communicanrts to offer ſomething at Re- 
cciving the Sacrament, as well tor Holy Uſes, as for Relief of 
the Poor, which Cuſtom is, or ought to be obierved ar this Day. 

In the firſt Ages of the Church tho Deleſita Pietrtis, (4) 
which are mentioned by Tertullian in his Apologerick, wer? all 
voluntary Oblations, and they were received in licu of Tithes; 
tor ihe Chriſtians at that Time lived chiefly in Cities, and gave 
out of their common Stock, both to maintain the Church, and 
thoſe who ſerved at the Altar. 

But when their Numbers enereaſed, and they were ſpread 
abroad in the Countries, then a more fixed Maintenance was 
neceſſary. for the Clergy ; bur ſtill Oblations were made by 
the People, which if in the Mother-Church, then the BEiloo 
had half, and the other was divided amongſt the Clergy ; but 
if offered in a Pariſh-Church, then the Eimop had a Third 
Parr, and no more. 

Theſe Oblrtions., which ar firſt were voluntary, did after- 
wards by a continual Payment become due by Cuſtom. 

"Tis true, there are Canons which require every one who 
approaches the Altar to make ſome Oblation to it, as a Thing 
convenient to be donc. 

And tis probable that in Obedience to the Canons it became 
cuſtomary for every Man who made a Will before the Refor- 
mation to deviſe ſomething unto the High Altar of the Church 
where he lived, and ſomething likewite to the Mother-Church, 
or Cathedral; and thoſe: who were to be buried in the Church 
uſually gave ſomething towards its Reparations, 

But at the great Feſtivals all People were obliged to offer 
ſomething, not only as convenient, but as a D::ty ; bur the Pro- 
portion was left to the Ditcretion of the Giver, and I think 
with great Reaſon ; for the Bounty of the Chriftians in thoſe 
Ages was fo great, that Men would build Churches on their 
own Lands, on purpoſe that they might have an equal Share 
of thoſe Oblations with the Clergy. | 

And this might be the Occaſion that the Emperors, Canſtan- 
tire and Valentinian, made Laws to prohibit ſuch exceſſive Gifts, 
which in thoſe Days were kept in Store-houies built for that 
very Purpoſe. | 

But in ſucceeding Ages there was little Occalion for ſuch 
Laws, for the Zeal of the People was ſo confiderably abated, 


. — 
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() Still, 169. Tert. Apolo. cap. 39. 
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that inſtead of thoſe Repoſitories the Clergy had little Cheſts 
to contain thoſe Gifts, till at laſt they dwindled into ſo ſmall 
a Portion, that now they can ſcarce be felt in the Parſon's 
Pocket. 

Be ſides thoſe Oblations made by the Living, it was then alſo 
uſual ro otter ſomething at the Death of Perſons, which our 
Saxon Anceſtors call'd the Symbolum anime, and we, from them, 
call it the Saxon Soul ſhor ; and this was at firſt diſtin from a 
Mortnary, though probably it might afterwards give a Riſe to 
thar Dury. 

There vere many other occaſional Oblations in thoſe Days, 
upon particular Services, and at certain Times, as at Mar- 
riages, at Churchivg Women, Chriſtnings, Burials, and theſe 
were due by Cuitom; the Oblation of Fowls at Chriſtmas, and 
the Firſt fruits of Corn payable on St. Martin's Day. 

The Off crings likewiſe at Eafter are due by Cuſtom, for they 
are rot voluntary Oblations, but paid as a Compoſition for Per- 
ſonal Tithes due at that Time, and not for Sacraments, as ſome 
have imagin'd; for if ſuch Offerings are not Perſonal Tithes, 
then none are paid in Exgland; for who pays any thing our of 
the Profits which ariſe by manual Occupations, or for Merchan- 
dize, beſides theſe Cuſtomary Offerings at Eafter ? 

Theſe are confirm'd by the S atute (a) to ſuch Perſons, and 
to be paid in ſuch Places where the ſame hath been uſed to be 
paid for 40 Years before that Act was made, (but Day-Labourers 
are excepred) {o that thoſe Cuſtomary Offerings, thus confirm- 
ed, are recoverable in the Spiritual Court; and Sir Simon Degg 
was of Opinion, that an Action may be form'd on the Statute 
of Ed. 6. at Common Law; but 1 cannot well apprehend how an 
Action at Common Law may be form'd on a Starute. 

That Staru:e likewiſe enjoins, that the Payment ſhall be made 
in the Place where the Party dwells, at ſuch four Offering- 
Days as heretofore; that is, at Chriſtmas, Eaſter, Whitſuntide, 
and on the Feaſt Day of that Saint to whom the Pariſh-Church 
was dedicated ; and if no ſuch Dedication, then that Payment 
was to be paid at Faſter. 

Thus the Profits of the Churches in London, and in other 
great Cities, were originally Oblations and Obventions, which 
for many Ages have been call'd Tithes; they could not be 
Predial unleſs the Houſes grew out of the Ground, and they 
could not be mix'd Tithes, 2 though ſomething might ariſe by 
the Induſtry of Men, yet it was not our of the Earth, ſo that it 
muſt be a Perſonal Tithe or nothing, and therefore thoſe Cuſto- 
mary Offerings at Marriages, Churching of Women, c. which 
were paid before the Statute, ought to be paid now, and are 
recoverable in the Spiritual Court. | 


— — 
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(a) 2 Edw. 6. cap. 13. 
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This is like wiſe enjoin'd by the Statute 32 H. 8. cap. 7. which 
requires all Perſons duly to ſet forth, and pay all Tithes and 
Offerings according to the Cuſtom of the Places where they 
grow due; and that the Party negleCting, may be cited before 
an Eccleſiaſtical Judge, who hath Power to determine the Mat- 
ter according to the Ecclefiaftical Laws; and if he Appeal, the 
Judge may award Coſts, and compel the Appellant to pay the 
ſame by Eccleſiaſtical Cenſures, taking Surety of the Appellce 
to reſtore the Coſts in Caſe the Appeal ſhould be adjudg'd a- 
gainſt him; and if after Sentence given, the Party ſtill refuſes 
to pay this Duty, then, upon Certificate from the judge, two 
Juſtices of Peace Qgorum unus may commit him to Gaol, there 


to remain till he enter into a Recognizance with Sureties to 


perform the Sentence; but this Statute doth not extend to the 
City of London, or the Suburbs thereof, *tis confirm'd by 2 & 3 
Ed. 6. cap. 13. 

The Word Offering in this Statute extends to all Cuſtomary 
Payments for Chriſtnings, Churchings, Burials, and Marriages ; 
but not to other Church Duties, as Corrodies, Mortuaries, . 
and 'tis to be obſerv'd, that where: ever Coſts are awarded by 
Virtue of the Statute 32 H. S. the Cauſe muſt properly belong 
to the juriſdiction of the Spiritual Court, otherwiſe a Prohi- 


bition will be granted as well to the principal Cauſe as to thu 
Colts. 


Official: See Commiſſary. 


N the Canon Law, this is he to whom any Biſhop doth ge- 

nerally commit the Charge of his Spiritual Juriſqi&ion ; 
and in this Senſe there is one in every Dioceſe call'd Officialis 
Principalis, whom the Laws and Statutes of this Kingdom ſtile 
Chancellor, and the reſt, if there are more, are, by the Cano- 
niſts, rerm'd Officiales Foranei, but by us Comm*'ſſaries. 

The proper Buſineſs of an Official is the Hearing of Cauſes 
in the Biſhop's Conſiſtory Court: But it appears by our * Sta- 
tutes, that this Officer is one ſubſtituted by the Archdeacon for 
the Executing his juriſdiction. | 

For the Archdeacon hath his Official or Chureh-Lawyer to 
aſſiſt him, and who is Judge of the Archdeacon's Court, Sc. 


* 52 H. 8. cap. 15. 
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HY Apoſtics appointed Biſhops, Priefts and Deacons to 

be the ſtanding Guides and Grwvernors of the Church; 
and becauſe there ſhould be a Succeifon of them continued in 
all Ages, for the Peace and Preſervation of thoſe Churches 
which they had planted, therefore "tis neceſſary that there 
mould be a Power lodg'd ſomewhere, to Ft apart ſome diſtinct 
Orders of Men to thoſe publick Offices, and this is call's Ordi- 
nation, 

All Perſons hold it neceſſary that there ſhould be ſuch a 
Power, but they diſpute where it is. 

T:i.of: who diflent from Epiſcopacy afir:o, that a Man ought 
not to take upon him the Viniltry without à lawiul Call, which 
is very true. They likewiſe agree, tha: Ordination ought to 
de continu'd, and they define it to be a ſolemn ſetting a part 
ſome Perſon to a Church-Om̃ice; but they ſay tis not only to 
be done by Lnpoſition of Hands and Prayer, but with Faſting by 
Prex hing Preibyters, and that thoſe, who are not ſet apart then 
ſelves tor the Work of the Miniſtry, have no Power to join in 
ſetiing «part others for that Purpoſe ; and this Form of Ordi— 
nation was propos'd to the Parliament in the Year 1643, by an 
Afſ:mbly of choſe Perſons, in order to be ratified. 

There are another Sort of People who diſſent from Epiſco- 
pacy, and they hold, that where there are no ſuch Preaching 
Presa ters, in ſueh Cale other Pertons, ſufficiently qualified and 
approv'd for thcir Gifts and Graces by other Miniſters, being 
choſen by the People, and fer apart for the Miniſtry, by Prayer 
and Faſting in the Congregation, may exereiſe that Othce; ſo 
that ſome place the Power of Ordination in ſimple Presbyters, 
and others in the People. 

Ar bliſhep Bancroft, who never favour'd Presbytery, ſeem'd 
to allow this Way of Ordination; for when Prelacy was erected 
in Scotland, and ſome of their Presbyters being elected Biſhops, 
and to be conſecrated here, Biſhop .txdrews prapos'd, that 
they ought firſt to be ordain'd Presbyters, not having yet been 
Epiſcopally ordain'd; but that Archbiſhop was of Opinion, 
that there was no Neceſſity of their Re-ordination, for, where 
A 3 cannot be had, an Ordination even by Presbyters was 
lawful. 

There are ſome who have advanc'd very ſtrange Notions of 
Ordination, telling the World thar "tis not to be juſtified by 
the Scripture ; and the Word it ſelf ſignifies a lifting up of 
Hands, and is uſed in Scripture for giving a Vote, which in all 
popular Aſſemblies is Cuſtomary even at this Day; from whence 
they infer, that the Chriſtian Churches were at firſt Democra- 
tical, that is, the whole Congregation choſe their Paſtor ; _=_ 

that 


that by Virtue of ſuch Choice he did not pretend to any peeu- 
liar Juriſdiction diſtin& from others, bur he was onl approv'd 
by tne Congregation for his Parts, and appointed to inftrutt the 
People, to viſit the Sick, and to perform all other Offices of a 
Miniſter; and at other Times he follow'd his Trade, and that 
the Chriitians in thoſe Days had no Notion how a Paſtor could 
pretend to any Suceeſſion to qualify him for the Miniſtry, for 
that the Pretence of diſpenſing Divine Thing, by a meer Hu- 
mane Conttuution, was ſuch an Abſurdity, that it eould not be 
reconcil'd to Reaton, 

This ana many more ſuch Calumnies were caſt on Ordination, 
and the Diſhops themſelves were co11'd Ordination Mongers ; 
but it was by thoſe who alledg'd that the Purity of the Chriſtian 
Religion, and the gocd and orcerly Government of the World 
had been much better provided for without any Clergy. 

But I ſtail ſhew from Scripture, from Antiquity, and from 
the concurrent Teſtimony cf the Fathers, that Biſhops had, and 
ouzh: to have the Power of Ordination. | 

When our Saviour eſtablith'd the Chriſtian Church, he made 
his Apoſtles Governors thereof, and veited them with a Power 
to ordain others to the Miniſtry, and accordingly they ordain'd 
the ſeven Deacons, and con ſeerated St. James Liſhop of Feruſa- 
lem, ard he ordain'd Presbvters of that Church. 

That Timothy, as ſoon as he was made a Biſhop of Epbeſ, 
by the great Apoſtle of the Gentiles, but not before, had this 
Power of Ordination; this is allow'd by St. Chryſſtem, who 
magnified the Power of Presbyters more than any of the Fa- 
thers; and he proves it thus, viz. becauſe St. Pau! gave Ti- 
mothy a Caution not to admit any one raſhly to an Eccleſiaſti- 
cal Office. 

"Tis true, he likewiſe bid him not to deſpiſe the Gift which 
was given to him by Prophecy, with laying on Hands of the 
Company of Elderſhip ; bur he could not mean by thoſe Words 
an Aſſembly of ordinary Presbyters, for as ſuch they could not 
have conferr'd any exiraordinary Commiſhon, eſpecially upon 
Timothy, becauſe he was at that very Time a Biſhop, and or- 
dain'd by St. Paul himſelf. | 

He had a Juriſdiction over all the Presbyrers of Aſia, for he 
had Power given him by that Apoſtle ro enquire into their Con- 
verſation and Abilities, and then to admir them into that Holy 
Office, if he found them qualified, and nor otherwiſe. 

Titus had the ſame Power throughout that populous Iſland of 
Crete, and theſe Things are fo plain, that they muſt deny the 
Authority of the Scriptures, who deny the Power of Ordina- 
tion to be originally in Biſhops, and therefore they have invent- 
ed a ſenſeleſs Objection, viz. that tho' Timothy and Titus were 
ſuperior to Presbyters, yet their Power was but Temporary, for 
they were choſen by the Apoſtles at that Time upon a particu- 
lar Occaſion to preſide in the Aſſemblies cf Presbyters, to 
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moderate the Affairs of thoſe Churches, which Power was to 
determine at the Expiration of their Commiſſion. | 

But this cannot be prov'd by Hiſtory, or any Records; tis a 
meer imaginary Whimſy, contriv'd to make a Parity between 
theſe to diſtinct Orders of Men, and it can have no Founda- 
tion in Scripture, from the promiſcuous Uſe of the Words Bi- 
ſhop and Presbyrer ; for tho' tis true, that the laſt is uſed to 
ſhew the Humility of a Biſhop, yet tis as true that the Word 
Apoſile is hkewiſe uſed to ſhew his Superiority. 

So that in the Primitive Times Biſhops, ordain'd as Biſhops 
and not as Pre«hyrers; and the very Act of Ordination was not 
then a Fower of Order, but it was an Act of Juriſdiction. This 
Diſtin gion hath fince buen found out by the Schoolmen, for in 
thoſe Days, as it hath been already obtcrv'd, Biſhops and Preſ- 
byters were accounted diſtind in Order, whatever hath of lar 
Years been advanc d to the contrary, 

Therefore the Objeftion, that a Biſhop and Pr-ibrton w 
neither diftir&t in Order or Office; and that tho“ thu 7.0 
and thoſe who immediately ſucceeded them, exercis'd a lange 
Juriſdiction ; vet it was granted to them by our Saviour. as 
they were Apoſtles, and did in no wile concern their Succeffors, 
ro whom he gave no ſuch Authority, nor any manner of Supe- 
riority over their Fellow-Presbyters, Theſe, and ſuch like, are 
Doctrines which neither agree with the Scripture, nor with the 
Fathers, they arc contrary to the plain and conſtant Uſage in 
the Church for 16co Years, during all which Time moſt Chri- 
ſtian Churches have been govern'd by Biſhops; and tho* ſome 
of the Reformed had not that Form of Government amongſt 
them, yet Calvin and Peza, who were the moſt Learned amonęſt 
them, have approv'd and commended it ; and not only fo, but 
lamented that they were not permitted to retain it. 

But to ſhew that a Biſhop and Presbyter were not accounted 
by the Fathers to be the ſame Thing, I ſhall Inftance the Opi- 
nion« of Clemens Romarus and Hermes, who liy'd and wrote in 
the frit Century, and both of them affirm'd they were diſtinct 
in Order, and ſo did St. Ignatius, and others in the ſecond 
Century; ſo that we have at leaſt as equal Authority to believe 
that this Power of Ordination was originally in Biſhops, as 
ve have to believe ſuch Parts of the Scripture to be Canonical, 
becauſe thoſe Books which were Apocryphal were not divided 
from the other till the ſecond Century; and therefore thoſe, 
which are admitted to be Canonical by the Church, muſt de- 
2 upon the Credit of thoſe Fathers who liv'd in that very 

century. 

If we look into the Eccleſiaſtical Hiſtories, we ſhall find that 
this Power was in the Biſhops, in the firſt four Centuries ; tis 
evident from the Apoſtolical Canons in the ſecond Century, 
and by ſeveral other Canons made in General Councils; and 
tho' the Presbyters of the Weftern Church were allow'd to lo on 

. their 
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their Hands at Ordinations, at the ſame Time with the Biſhop, 
yet that was not of Neceſſity, but only for the greater Solem- 
nity of the Ac, and this is allow'd by Salmaſius himſelf, (a) 
who cannot be thought Partial in fayour of Epiſcopacy. 

But there are ſome Who will have it, that St. Vero in his 
Epiſtle to Evagrizs affirms, (6) that the Presby ters of Alexandria 
ordain'd their own Biſhop from the Time of St. Mark to the 
Time of Heracles and D:onyſus, who were Biſhops and Presbyters 
there, and this is produc'd as a common Allegation againſt the 
Right of Biſhops to Ordain, Es. 

Bur it will appear otherwiſe upon reading the Words, for 
he tells us, that they choſe one out of their Number, and plac'd 
him in « higher Degree than rhe reſt, whom they call'd Biſhop, 
juſt as an Army chuſes a General, &#c. ſo that he ſpeaks of the 
EleQion, and not of the Ordination; for the placing a Perſon 
on the Biſhop's Throne was in thoſe Days a Sign that he was 
me Man elected, but the Ordination was perform'd by other 
Biſhops. 

The tree, ſome Presbyters did undertake to Ordain without 
the Biſhops, but thoſe Ordinations were always condemn'd as 
invalid, and to be meer Uſurpations upon the Power of Bi- 
ſhops: Many Inſtances of this Nature may be found in Baluzius 
too tedicus to repeat; and even Ncvatias himſelf, who was a 
Presbyter at Rome, and a great Diſturber of that Church, would 
not venture on ſuch an Ordination, when he oppos'd Cornelius, 
and attempted to be made Biſhop of Rome, bur ſent for three 
Biſhops out of remote Parts of Italy to ordain him. 

After all, we are told by a late wrong Aſſerter of the Rights 
of the Church, (c) that Archbilhop Cranmer, at a Conſult of 
the moſt eminent Divines of his Time, gave ir under his Hand, 
that the Ceremonies and Solemnities us'd in admitting Bi- 
ſhops and Prieſts to their reſpective Ohces were not of Neceſ- 
ſicy, but only to preſerve Order; and that God never promiſed 
more Grace in committing the Eccletialtticsl, than che Civil 
Offices; for the Scripture doth not require that a Biſhop 
ſhould be conſecrated, fince the very Election or Appointment 
is ſutficient. 

Bur with his Leave, 'tis very doubtful whether that Archbi- 
ſhop was ever of that Opinion; but if he was, he came to be 
better advis'd, for he chang'd it; and this appears from his 
Sermon concerning the Authority of Kings, which is in his 
Book, entitled, Catechiſmus ; and there he oblerv'd that St. Pauf 

oſitively declar'd it to be neceſſary to Salvation to have 
| "Ren: and Miniſter, of the Word; that ſuch Preachers muſt 


(a) Salm. 289. (0 Epiſt 85, (+) Rights of the Chri- 
ſtian Church, fo 178. 
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not aſſume that Honour before they were called, but muſt be 
ordained to that Holy Office, and ſent to us by God, aud that 
except they are ſo ſear, they cannot Teach wich EtfeCt. 

I know it has been objected againſt my Lord of Sarum, that 
in his learned Expoſition of the Articles he ſeems to favour that 
ſuppoſed Opinion of that Archbiſhop, by telling us, that if a 

Company of Chriftians find the publick Worſhip defiled where | 
they live, and do not know where they may conveniently wor- 
ſhip God in a regular Way; in ſuch Cale, if they ſubmit to 
thoſe who are ordained to the lower Functions, or by a com- 
mon Conſent ſer up cre of their own Number to be their Mi- 
niſter, and ſhould from ſuch a Beginning grow up to a regu- 
Jared Conſtitution, though they are quite out of all Rule; yet 
if the Neceſſity is real it may very well be allowed of, and 
even our Church did for above half an Ape, after the penning 
thoſe Articles, acknowledge a Foreign Church thus conſtituted 
to be a true Church as ro the Eſſen ials, notwithſtanding it 
was irregularly formed, and continued ftili to be in an imper- 
fect State. 

From which Paragraph *'tis inferred, that if a Miniſter 
ſhould be thus fer up without Ordination by a Biſhop, this 
would be to lodge an original Power in the People, in Fayour 
of thoſe who diſſent from Epiſcopacy. | 

I ſhall not enquire how far this may be allowed in Caſes of ab- 
ſolute Neceſſity, tho' the Rule is, [ncu/pavile indicandum oft quie- 
quid neceſitas intulerit ; and ſome learned Men are of Opinion, 
that 'tis better to have an irregular Clergy, than none to offi- 
ciate in thoſe Charcles which are reform'd from the Church of 
Nome; eſpecially being compelled to Irregularities meerly by 
Neceſſity, and by the corftant and wilful Retuſal of the Roman 
Biſhops ro Ordain thoſe who have reform'd from them: And 
this ſeems to be the Opinion of Biſhop Aylmer, at the Beginning 
of he Reformation, who ordained his Porter to pray and adm:- 
niſter the Sacraments in the Church at Pars, and juſtificd it 
by reaſon of the Meannefs of the Stipend, where no Preacher 
could be had. 

But Tertullian in his Book De exportaticre caſtitutis went à lit- 
tle farther, for he tells us, #94 Ecclefiafict edis non eſt conſe!” 
ſus ſacerdos es tibi ſolus, and "tis the Opinion of the learned Ri- 
paltius, who publiſhed the Works of that Father, chat by this 
Sentence, he meant Laicks might coni.crate, being in Places 
where they could have no Prieſts; and Grotius was of the fame 
Opinion, which may be ſeen in his Diſſertation, de cane Adni- 

niſtratione ubi paſtores non ſunt ; Eraſmus likevile, in one of his 
Leiters to Biſhop Jonſtall, athrms, that in the Primitive Times 
the Faithful communicared together, there being often no 
Prieſt in their Company. 

But *tis very improbable, that Biſhops ſhould be wanting to 
ordain Prieſts, becauic they being fer over iye Church by the 

Appoint- 
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Appointment of God himſelf, he will never ſuffer them to turn 
all Hereticks at once, but ſome will ſtill remain Orthotox, to 
whom thoſe Perſons who are qualified, may retort, to have 
their Epiſcopal Power communicated to them. 

And as for the Quibble, that which is out of all Rule can 
never grow up to a regulated Conſtitution, it ſeems to me to be 
a very poor Witticiſm; for every one knows that the Pagans, 
who adore falſe Gods, have Rules and Orders in their ſolemn 
Acts of Worſhip, and ſo from a wrong Foundation have grown 
up to a regulated Conſtitution, though they are out of the true 
Rule by which the Church of God is governed. 

Having ſaid thus much as to the Neceſſity of Ordination, 
and in whom the Power to Ordain is lodged, I ſhall proceed to 


ſhew what is required by the Law of thoſe who arc to be Or- 
dained. 


And firſt I ſhall take Notice of the (c) a 
Canon, which requires that no Man ſhall —_ 3 
be Ordained without a Title, and becauſe why 1 e 
ſome Perſons may not apprehend what is — * 5 * 
meant in this Place by the Word Title, I — 
ſhall explain what it is. 

A Title, as it relates to the Clergy, was originally no more 
| | than entring their Names in the Biſhop's Roll, and then they 
had Authority to aſſiſt in the Miniſterial Functions amongſt the 
| Preachers of that Dioceſe, and had a Right to have a Share 

out of the Common Stock, or Treaſury of the Church. 

: Bur fince Churches were built, and Dioceſes divided into 
Pariſhes, a Title is now an Aſſurance of being employed to of- 
heiate in ſome Place of Divine V. orithip; for by the Canon 
(4) no Man is to be Ordained nleſs be i; to be a Curate or Incum- 
bent, or to have a Miniſter's Place in ſome Church, or unleſs be is 
Fellow of ſome College in our Unicerſities, or Mater of Arts of Fre 
Years ſtanding, and liveth there at his own Cos; ard that the Biſhop 
ho Ordains @ Clerk cvithout a Title, ſoall keep him till preferred to 
ſome Bene e. | 

In Conformity to this Canon, Archbiſhop Laud ſent Letters 
to all his Provincial Biſhops, requiring them not to admit 
any Perſon into Orders, but thoſe who had a Title for their 
— in which Letters he declared what ſhould be a 
Title. 

A Preſentation to ſome Eccleſiaſticgl Preferment; a Certifi- 
cate that he is provided of ſome void Church; a Grant of 
ſome Petty Canon's Place, or the like, in a College or Cathe- - 
dral Church; a Fellow of ſome College of our Univerſities, 
or, a Chaplain there; a Maſter of Arts of Five Years ſtand- 
ing, c. or if the Biſhop who Ordains the Clerk intends 


—_— ——— 


() Canon 33. (4) Canon 33+ | 
| ſhortly 
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ſhortly afterwards to admit him to ſome Benefice or Curacy 
then void. 

Mr. Prynn, who found Fault with every Thing either ſaid or 
done by that Archbiſhop, (e) tells us, that this ſeemed ver 
fair prima facie, but that there was anguis in berba, becauſe 
neither a Leturer or Chaplain to a Nebleman was allowed by the 

Archbiſhop to be a Canonical Title, and that by this Means 
young Divines would be made more dependant on Biſhops than 
on the Lords or Commons; which is a falſe Suggeſtion ; for 
their Right of Preſentation was not impeached by thoſe Cir- 
cular Letters, or any Thing therein contained. 

There is another Canon (f) which prohibits Biſhops to ad- þ 
mit any Perſon ro Orders, who is not of his own Dioceſe, un- J 
leſs he is of one of our Univerſities, or bring Dimiſſory Let- 1 
ters from the Biſhop in whoſe Dioceſe he reſides. | 

And by the Statute 15 Fliz. cab. 12. he who is to be ordain- 
ed Prieſt mult bring a Teſtimonial from Four Perſons (known 
to the Biſhop to be of ſound Religion) of his Life and Doctrine, 
that is, as to his Manners, for the chief Things to be enquired 
into are, whether the Perſon be commendandus ſcientia & mori- 
bus, and the Biſhop himſelf is the proper Judge as to his Learn- 
ing, but he muſt be directed as to his Manners, by the Teſti- 
monial of other Perſons. 

I ſhall now proceed to ſhew the ancient Form of Ordaining 
Prieſts and Biſhops ; but ic will be a very difficult Undertaking 
to give a true Account of the Form of Ordinations in the 
Primitive Churches, becauſe wany of the Regiſters of thoſe 
Churches were deſtroyed by the periecuting Heathens. 

However, I ſhall give a fiir Account of thoſe Forms in the 
Latin Church, which I find in Morinus, wiio has publiſhed the 
molt ancient Rituals of that Church, by which it will appear 
bow free Ordinations were from Supertiticion at that Time, 
which is about the Beginning of the Sixth Century, and what | 
inſignificant Ceremonies and Rites have been ſuperadded to 
them fince that Time. | 


* 8 * s 


Thoſe Rituals tell us, That the Form 
The £D:Ddinati- then ued was for the Biſhop to bleſs the 
on 07 a Paieſt. Prieſt to be ordained, laying his Hand on | 
the Prieſt's Head; and that all the Presby- 
ters preſent were to hold their Hands on his Head, near the | 
Hand of the Biſhop, and at the ſame Time. | 
"Tis probable, that all Ordinations in the Chriftian Chure 
were made by Impofition of Hands and Prayer, from the firſt 
Precedent of making a Deacon, which was done by the Apo- 
files themſelves in that Manner; but long before that Time, 
Impoſition of Hands was a Solemnity uſed among the Fews, to 


(e) Canterb. Doom. 384. (f) Can 34 | 
| de- 
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Yenote the Perſon who was deſigned for an Office of Dignity, 
or any Place of Truft. 

Then they pray'd for him that God would multiply his Hea- 
venly Gifts, and pour down the Holy Spirit upon him: And 
then followed the Conſecration Prayer, viz. That God, who 
ſer up the High Prieſts ro Rule the People, did afterwards 
chooſe Prieſts of an inferior Order to aſſiſt them; that he in- 
fuſed into the Sons of Aaron ſome of that Fulneſs which was in 
F their Father, that their Miniſtry might be ſufficient both for 
[ the Sacr ifices and Sacraments; that the ſame God did likewiſe 
1 add Aſhtunts to the Apoſtles who taught the true Faith, there- 
| fore they beſeeched him to grant to the Perſon then to be or- 
dained, the Lignity of the Prieſthood, Er. 
| Then bey all prined in one Prayer of Conſummation, that 
7 the Perſon thus conſecrated might obtain the Bleſſing of the 
[ Pricitt.0-d, and the Gifts of the Holy Ghoſt. 

And in ihe laſt Place there was a Prayer of Benediction, viz. 
Thar God would bleſs his Seryant who was thus dedicated to 
the Honour af the Prieſthood, that by his Life and Converſati- 
on he wigh' prove himſelf to be inſtructed in thoſe Doctrines 
which St. Paul dulivered to Timothy, and that he might medi- 
tate on the Law of God both in the Day and Night, and believe 
what he read, and teach what he believed, Ec. 

I do not find that any particular Words were uſed by the 

Biſhop when he laid his Hand on the Prieſt's Head, till ſome 
Ages afterwards, and then theſe Words were pronounced, viz. 
Take thou Pocver to read the Goſpel in the Church of God, as well for 
the Living, as the Dend: In the Name of the Father, &c. But Mo- 
rinus has diſcovercd the Interpolation of theſe Words, in an old 
Margin of the Ritual 600 Years fince, both in freſher Writing 
and Ink; and this was fince the Doctrine of Purgatory was in- 
vented; afterwards theſe Words were uſed, viz. Receive the Holy 
Ghoſt, whoſe Sins you remit are remitted to them, and cuboſe Sins you 
retain they are retained. 
| In later Rituals the giving the Veſtment was added, and the 
| - anointing the Hands of the Prieſt, and a particular Form of 
f Bleſſing then, and then the anointing his Head, 
f Afterwards there was another Ceremony added in putting 
on the Veſtment, which was uſually done by the Biſhop, ſay- 
| ing theſe Words, viz. Take the Yoak of God for tis Sweet, and his 
Burden is Li-be. 

Then the Cha was put on, and theſe Words were added, 
viz. Let the Lord Cloath thee with the Robe of Innocence; then the 
Patin was delivered with the Haſt, and rhe Cup with the Wine, 
and theſe Words were pronounced, viz. Do thow take Power to 
offer Sacrifices, and to celebrate tie Maſi as well for the Living, as 
the Dead. | 


| gh 4 
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And laftly, the Biſhop made a Croſs on the Prieft with ON 
and Chriſme, and kiſſed him, and this was the Manner of Or- 

daining Prieſts. 
I am now to ſhew the ancient Form of Or- 

Dzdination daining a Biſhop: This was an Office not li- 
of a Biſhop. mited to any conſtant Metnod, but received 

Alterations in ſeveral Ages. 

At fir the People were admoniſhed how neceſſary it was for 
one Biſhop to ſucceed another, and being certified that the 
Clergy had choſe a Succeſſor, they were defired to approve 
fuch Choice. 

Then followed ſome Colle&s to this Effect, viz. Thar God 
would give Grace to this his Servant, whom he had appointed 
by the Suffrages of tha People to be raiſed from the Seat of the 
Elders to be placed with their Princes; that he being now a 
Governor might not be liſted up, but as he was greater, ſo he 
might be more humble, Ec. | 

Then there was a Prayer of Conſecration, that God would 

ive Grace to his Servant choſen to the Miniftry of the High 
Prieſthood ; that whatever his Garments formerly ſignified, in 
the Curioſity of the Workmanſhip, might appear very bright 
in the Manners and Behaviour of the Piſnocp Ele ; that God 
would give him an Epiſcopal Chair to govern the Church, and 
that he would be unto hin both Auchority and Power, and 
multiply his Bicſhngs and Grace on him, that hs might be fit- 
ted by his Gifts to implore his Mercy, &c. 

1 followed ſome Colle ds and Prayers for the new Bi- 
op. 

In another Ritual ſome Queſtions were asked of the Biſhop, 
wiz, whether he was Teryerate, Humble, Affable, and learn- 
ed in the Scriptures and Leeleſiaſtical Doctrines, &. and after 
this Examination, Two Biſhops were to lay the Goſpels on his 
Head, and cne pronouncing the Bleſſing, all the Biſhops pre- 
ſent were likewile to lay their Hands on his Head. 

Then the Patin with the Hoſt, and the Cup with the Wine 
were given to him in theſe Words, vis. Receive Power to offer 
Facvifice, and his Hand and Head were anointed with Holy 
Oil. | | 

Afﬀerwards two new Ritcs were added, viz. The giving In- 
veſtiture by a Kire and Staff; the Ring was given with theſe 
Words, viz. That he would be mindful of the Ecclefiaftical 
Wedding, and the Love of Cod, in that Day he obtained the 
Honour to be a Biſhop, receive therefore the Ring and Seal of 
Diicretion, Es. 

In giving the Staff theſe Words were uſed, viz. Receive the 
Staff, the Sign of rhe Sacred Government, that you may 
ftrengthen the Weak, confirm the Doubiful, and correct the 
Wicked; and afcerwards it was hleſſed in theſe Words: 


T 
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u Baculus noſtr e & Rector per ſecula Vitæ, 
um ſan#ifica Pietatis jure Bacillum, 
uo mala ſternantur; quo ſemper recta regantur. 


Then there was another new Rite added, which may be 
found in the Roman Pontifical, and that was the giving the 
Goſpel in theſe Words, Sc. Receive this Goſpel, and go and teach 
all Nations. 

Then another Rite was added of putting the Chriſme upon 
the Thumb, and a Mitre on his Head, till at laſt it was made a 
Sacrament, 

From all which it appears, that the ancient Form of Ordain- 
ing Presbyters was by Impeſition of Hands, which was only a 
Deſignation of the Perſon, and by a Conſccration- Prayer, of 
which there was no ſet Form, for every Biſhop had Liberty to 
uſe what Prayer he thonght fit, ſo as 1t contained the Subſtance 
of the Benediction. 

"Tis true, the Words Receive thou the Holy Ghoſt, &#c. are in 
none of theſe ancient Rituals, however, they are in the Roman 
Pontifical; but if other Churches did alter or ſuperadd to thoſe 
ancient Forms, the Church of England hath equal Power to 
make her own Ritual in Point of Ordination. 

Therefore our Reformers rejected all thoſe inſignificant Forms 
of bleſſing the Hands of the Prieſt, and anointing them and 
his Head, the giving the conſecrated Garments, and the Pa- 
tin and Cup, and many other Ceremonies; and in the Begin- 
ning of the Reformation, this amongſt the reſt of the Divine 
Offices was thought fit to be Reformed ; and for that Purpoſe 
Anno 3 El. 6. a Bill paſſed both Houſes of Parliament, pur- 
portiag that ſuch Forms and no other ſhould be uſed, which 
ſhould be ſet forth by Six Biſhops and Six other Divines, to be 
Commithoned by that King, under his Broad Seal, and accord» 
ingly in the next Year he appointed 12 Commiſhoners, of hora 
Heath, then Biſhop of Worceſter, was one who always oppoſed 
the Reformation in Parliament, and they all, (except that Bi- 
ſhop) agreed to a Form as now uſed, by Impoſition of Hands and 
Prayer, and he refuſing was committed to the Fleet. 

The Form now uſed for Ordaining a Prieſt is thus: 

Afcer Veni Creator is ſung, and ſome Pray- 
ers, the Biſhop with the Prieſts then preſent The Foꝛm now 
laying their Hands ſeverally on the Prieſt's uſed foz D2dains 
Head, the Biſhop pronounces theſe Words: ing a Pꝛieſt. 

Receive the Holy Ghoſt for the Office and Worl: 
of a Prieſt in the Church of God, now committed to thee by the Impeſi- 
tion of our Hand:; whoſe Sins thou doſt forgive are forgiven, and 
hoſe Sins thou doſt retain are retained, and be thou 4 faithful Diſpen- 
ſer of the Word of God, and of bis Holy Sa ramenti, in the Name of 


e Father, & e 
e Hb 5 Ther 


468 ©O:dination. 
Then the Biſhop delivers a Bible to him with theſe Words; 

viz. Take thou Authori iy to preach the Word of God, and to miniſter the 

Sacraments in tle Congregat ion where thou =_ be lawfully appointed. 
The learned Biſhop of Sarum (a) tells us, that ſome Additions 


were afterwards made to this Form, and this was by asking the 
Prieſt ſeyeral Queſtions ; the firſt is, 


1. Whether he thinks himſelf truly called according to the 
Will of God? Sc. 

z. Whether he believes that the Holy Scriptures contain all 
Do&rines ſufficient for Salvation? 

3. Whether he will inftru& the People ont of thoſe Serip- 
tures? 

4. Whether he will be faithful to adminifter thoſe Doctrines 
and Sacraments ? : | 

5. Whether he will baniſh all falſe Doctrines? 

6. Whether he will be diligent in Prayers and reading the 
Scriptures, and in his Studies, laying aſide the Study of this 
World ? | 

7. Whether he will he diligent to order himſelf and Family 
according to the Doctrine of Chriſt ? 

8. Whether he will maintain and promote Quietneſs and 
Peace, and Love amongſt Chriſtian People? 

9. Whether he will obey his Ordinary ? 


To all which Queſtions the Prieft aniwers in the Affirmative ; 
but if they ore ſeriouſly con ſidered before ſuch Antwers were 
made, eſpecially the firſt Queſtion, whether he thinks himſelf 
truly called according to the Will of God ? That is, inwardly 
moved by the Holy Ghoſt to take upon him the Miniſtry, ir 
might prove not only happy to the Perſon himſeli, but to thoſe 
who ſhall be afterwards under his Care. 

But when the Anſwer is tuddenly pronounced, without any 

revious Confideration of ſuch important Queſtions; when a 
Prief enters into Orders only to entitle himſelf to a Benefice, 
without any inward Call from the Holy Ghoſt; if this is the 
Caſe, (as I am afraid it too frequently happens) then he ſpeaks 
falſe in the Preſence of God, even upon the moſt ſolemn Occa- 
ſion; and this muſt be a ſham Dedication of himſelf to his Ser- 
vice; and 'tis very improbable that the God. of Truth ſhould 
give any Bleſſing to the Services or Miniftry of ſuch a Perſon, 
who _ into the Church by a wilful and premeditated Lie. 
Let ſuch Men conſider the ſevere Puniſhment of Korah and 
| his Party to be buried alive, which will always remain as a 
dreadful Example to thoſe who thruſt themielves into the Mi- 
niſtry, without a Call from God; it was he alone that made 
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Arven's Rod to bloſſom, and who choſe thoſe to be his Mini- 
ſters whom he qualifies with Vertues ſuitable to ſo ſacred an 
Employment ; now he, who raſhly engages himſelf in this ho- 
Iy Office, without an inward Call from the Holy Ghoſt, kindles 
his Cenſer at ſtrange Fire, and inſtead ot being a Minitter is a 


Rebel to his God. . 
I ſhall proceed to ſhew the Form now The Fo2mm now 
uſed for Ordaining a Biſhop. uſro fo: Oꝛdaui⸗ 


One Biſhop muſt read the Communion ing a Bishop. 
Service, and then Two other Biſhops are to 
read ſeveral Prayers, Y. and afterwards muſt preſent the Bi- 
Mop EleS to the Archbithop, or to ſome other Biſhop lawful- 
ly Commithoned. 

Then the Mandate for his Conſecration being produced, and 
the Oath of Supremacy taken, and that of Cbedience to the 
Archbiſhop; and after ſome Prayers, and Queſtions asked after 
the ſame Manner as before in the Ordination of Prieſts, the 
Archbiſhop and Biſhops preſent muſt lay their Hands on the 
Head of the Biſhop elect, the Archbiſkop pronouncing theſe 
Words, viz. Receive the Holy Ghoſt for the Office and Work of « Bi- 
ſhop in the Chur h of God, new committed to thee by the Impofition of 
our Hands, in the Name of the Father, & c. and remember that tben 
ſtir up the Gra e of God, cubich is piven thee by the Impoſition of our 
Hands; for God hath not given us the Spirit of Fear, but of Power, 
and Love, and Soberneſs. | 

Then the Arenbiſnop is to deliver a Bible to him, ſaying, 
Give heed unto Reading. Exhortation and Doctrine, and think upon the 
Things contained in this Book, and fo concludes with Prayers, 

Bu” to return, we may ſee by the Form and Ordination of a 
Prieft what is now become his Duty ; an4 when he hath thus 
ſolemnly promiſed to perform it, I cannot ſee how he can re- 
Iinquiſh it to the Care of a Curate. 

Thar learned Prelate before-mentioned tells us, that the 
Negligence and Faults of ſome of the Clergy have brought that 
Scandal on the Church, which could otherwiſe never ſink in 
its Reputation; for rhe People, ſeeing ſuch plain and grofs 
Faults in the Behaviour of ſome Minifters, are firſt prejudiced 
againſt their Perſons, and then againſt the whole Church, up- 
on their Account ; ſo that ſuch Men are not only anſwerable 
for the Souls committed to their Charge, but for thoſe Diviſions 
which are amongſt us, which are chiefly occaſioned by their 
Negligence and Indiſcretion. 

I fhall conciude this Title with the Statute 13 Eliz. before» 
mentioned, which tells us what Qualifications are required in 
the Perſon to be Ordained, viz. That be muſt be learned in ths 
Latin Tongue, and ſufficiently inſtructed in the Scripture, he muſt net 
be made a Prieſt, unleſs he is able to give the Biſbop an Account of 
bis "of in Lo according to the Articles of Religion, or have 4 ſje: 
wil Gift or Ability to be a Preacher. 8 
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And here I cannot but take Notice of that Minifter who ſub- 
ſcribed the 39 Arricles thus, viz. Ego ſubſcribo ad tricena novens 
Axticulorum Fidei ; I believe this Man was neither moved by the 
Holy Ghoſt to take upon him the Miniſtry, nor able to give 
an Account of his Faith in Latin. 

"Tis probable that there was ſome Promiſe, Agreement or 
Bond, or other Aſſurance made to procure an Ordination for 
him at firſt; and if fo, the Perſon procuring it forfeits 40 J. 
and the Clergyman ſo Ordained 10 . to be divided between 
the King and Proſecutor, and ſhall loſe any Eeccleſiaſtical Li- 
ving which he ſhall accept or rake within Seven Years after ſuch 


corrupt entring into the Miniſtry ; and the Patron may preſent, 
as if the Clerk was actually dead. 


Organ. See Church. 


Pardon. 


OST Cauſes of Deprivation may be remitted by a Pardon, 

unleſs where an Act of Parliament interpoſes and makes 
a Living void; as for Inſtance; Upon an Avoidance for not 
reading the 39 Articles, a Pardon cannot reftore the Party, be- 
cauſe by the At the Puniſhment (a) is the Loſs of the Living, 
and *tis not a Contempt for which he might be indicted. 

So where a Man is preſented by Simony, a general Pardon 
will not ſettle him in the Living, becauſe the Church was never 
full of him by reaſon of the Simony. 

"Tis true, a Pardon will excuſe him from the Forfeiture of 
the double Value of the Benefice, and for that Reaſon it can 
never be recovered by an Informer ; but the Church always 
remains void wherever the Preſentation is by Simony. 

My Lord Hobart (b) was of Opinion, that tho' there is a 
Special Pardon ot the very Act of Simoxy, yet the Church ſtill 
remains void, becauſe the Pardon cannot enable a Clerk ta 
hold a Benefice, whom an AG of Parliament hath diſabled ; if 
it did, it would be a Diſpenſation with the Act it ſelf; there- 
fore, if Simony cannot be pardoned where tis expreſſed in a 
ſpecial Pardon, 4 fortiori it cannot be pardoned by any gene- 
ral Words (c) in a Statute enumerating ſeveral Offences by 
Name, and then pardoning them, and all other Offences which the 
King can fps , tho” there is a ſudden Opinion to the contrary 
in one of our Books, (4) where 'tis held that the Word Offences 
includes all Crimes which are not Capital, NENT 


— 


* 31 Eliz. cap. (a) Cro. Eliz. 680. (5) Hob. 157. (e) Sid. 
130, (4) 1 Mod. 102. 
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Tf a Man is deprived for Incontinency, during the Seſſions of 
Parliament, and that Offence is afterwards pardoned by the 
Parliament, the Deprivation is void, and the Clerk ſhall be re- 
ſtored to the Benefice, for the Pardon relates to the firſt Day 
of the Seſſions. | | 

So where one * Burton committed Adultery, Anno 1 Eliz. for 
which he was deprived in the very next Year; then came a 
general Pardon, dated 2d April, 13 Eliz. by which the Crime 
of Adultery, committed before the 14th Day of February then 
laſt paſt, was pardoned ; it was adjudged that the Clerk ſhould 
be reſtored, for the Cauſe being pardoned, which was the Foun- 
dation of the Sentence of Deprivation, that is alſo diſcharged, 
and the Pardon ſhall relate to the Fact. 

But (e) this hath ſince been denied to be Law, and particular- 
ly by Juſtice Mindbam, who was a very learned judge; and it 

eems to be very reaſonable, that the Sentence given before the 
Pardon, ſhould not be made void by any Relation, but only void- 
able till reverſcd by another Sentence; and tis a forced Con- 


ſtruction of a Pardon to make it relate and look back to diſ- 


gharge Offences committed many Years paſt, and for which Sen- 
tences of Deprivaticn had been ſolemaly given in proper Courts: 
And it would be very inconvenient to reſtore Criminals to Li- 
vings, where other Perſons had been legally induced upon ſuch 
Deprivations, and had enjoyed the fame, without any Inter- 
ruption, for a conſiderable Time. 

Thus much for Pardons, as they relate to Deprivations ; there 
are ſome other Cales where a General Pardon doth not hel 
the Party, (f) as if he is ſued for Sander in the Spiritual 


Court, becauſe the Libel is ad inflantiam partis ; but tis others 


wiſc where the Suit is ex Officio. 

But where Coſts were taxed in the Spiritual Court nine 
Months after the Sentence given, and then came a General 
Pardon, which related to a Time before the Taxing the Caf, 
that was held a ſufficient Diſcharge. | 


Pariſhes. 


N the firft Ages cf Chriſtianity there were no fixed or de- 

terminate Boundaries for the Apoſtles and their immediate 
Succeſſors ro exerciſe their Sacred Fundtion; their Miſhon 
was to teach a Nations, Baptizing them in the Name of the 
Father, Sc. | 


* Rep. 13. b. Latch 22. My Lerd Coke refers ws to this 


\ Burton's Caſe in Dyer; but there is no ſuch Caſe in that Book, 


bere batb reported it. Sid. 1 ( f) Cros 
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But when St. Petey had Ordained Prieſts, and Cletus had re- 
duced them to a certain Number; Evariſtus, who was alſo Bi- 
ſhop of Rome about the Beginning of the ſecond Century, aſ- 
ſigned to each Prieſt his Title, that is, his Pariſh, which was 
the Place where the Converts uſually afſemble to Worſhip. 

Afterwards, within the Space of 40 Years, the new Converts 
encreaſed ſo fait, that Hyginns, who was likewiſe Biſhop of 
Rome, placed a Prieſt in every Pariſh or Place where theſe Aſ- 
ſewblies were; and the Chief of thoſe Prieſts he called Cardinal 
Presbyters, which ſome think was the Beginning of thoſe who 
are now called Cardinals in the Church of Rome. 

But this was above 100 Years before any Limits were ſet to 
thoſe Pariſhes, for that was done by Pope Dioryſis at Rome, 
who allotted Churches to particular Presbytere, and was the 
firſt who divided the Weſtern Dioceſe into Pariſhes ; in which 
the reſpective Prieſts were to have a certain and determinate 
Right to exerciſe their Functions, and to receive the Profits 
due to the Church, ariſing within thoſe Limits. 

The Churches wherein theſe Presbyters preached to the Peo- 
ple were built in the moſt convenient Places for propagating 
Chriſtianity, but chiefly in Cities and great Towns; and there- 
fore the Diſtribution of them to the Presbyters related, at firſt, 
to the City of Rome, which was done before by his Predeceſſor 
Evariſtus ;, but thoſe Churches, being taken from the Chriſtians, 
during their Perſecution by Valerian, were reftored by the Au- 
thority of this Dionyſtus. 

But the Dividing Dioceſes into Pariſhes related almoſt wholly 
to the Country, which happened thus : 

The Romans had in every City a Civil Magiſtrate, who was 
call'd Defenſor Civitatit, whoſe Office was to execute Juſtice both 
in the City and Suburbs, and within orher Villages contigu- 
ous to the City, and within its Juriſdiction; and as they had 
ſuch a Civil Office, ſo likewiſe there was a Biſhop in every 
City, who was Superintendent over the Affairs of the Church, 
— only within the Walls of the City, but in the adjoining 
Vills. | 
but the Number of Chriſtians enereaſing, it was too great 
a Work for the City of Presbyters to exerciſe their Function both 
in the Cities and Villages; and therefore this Pope, and other 
Primates following his Example, ſettled diſtinct Fveslyters in 
thoſe and other Villages and Towns within their Dioceſes, and 
Iimited the Boundaries thereof, which were called Pariſhes. 

"Ts true, the Word Parcchia was by the ancient Writers us'd 
in a larger and more comprehenfive Senſe ; for the Churches 
vf Alexandria, Carthage, Corinth, Epheſus, and Feruſlem, were cal- 
led Pariſhes ; but then it was not only a particular City that 
was comprehended by that Word; but all the Towns and Vil- 
lazes near that Citv, within which Circuit there were many 
Churches and Congrezations of Chriſtians. 
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This appears by Exſebius, who tells us, that Litus was Pre- 
ſident of Alexandria, and of the reſt of Exype; bur that the 
Superintendency Paro hiarum belonged to Demetrius, who was 
not only Biſhop of the Churches in that City, but alſo Parochi- 
arum ; that is, of all the Churches where Let«s had the Civil 
Government. | 

In another Place he takes Notice that Demetrius was Biſhop 
Parochie, that is, of the whole Church of Alexandria; and Epi- 
phanius relates, that there were many Pariſhes at that Time 
within that City. | 

So that the Word Parochia, in its primitive Acceptation, ſig- 
nified a Dioceſe, and that was ſuch a Part of the Roman Em- 
pire which was governed by a Lieutenant, called Vari. 

Afterwards, when the Church borrowed the Mord of tho 
Civil State, ir ſignified that Diviſion wich was within the Ju- 
riſdiction of a Primate, and that was as large as the Civil Dio- 
ceſe; but as the Word left its Latitude, and was confined to 
the Limits of a Country Pariſh, fo likewiſe the Word Dioceſe 
came to be reſtrained to that which was called a Pariſh before. 

But with us here in England, for the firſt 500 Years after 
Chriſt, there were no particular Pariſbes, for the Biſhop had 
the Government of the whole Dioceſe, and the Revenue there- 
of was paid into his Treaſury ; and he aſſigned a Proportion 
to every Prieſt who officiated in the Churches, which was to be 
for their Maintenance, ſo that at firſt thoſe who are now Pariſ» 
Prieſts were only Curates to the Biſhop. 

When Chriſtianity began to ſpread, by the Converſion of 
the Saxons from Paganiſm, many Churches were built by Bi- 
ſhops, and ſome by Laymen ; but the Biſhops always ſettled 
the Endowment, which was uſually done by reſerving a certain 
Portion of the Profits, which before that Time were paid into 
the common Srock, or Treaſury of his Dioceſe, and annexing 
it to thoſe Churches, for the Maintenance of the Pricſts who 
officiated therein ; which Portion thus reſcrved was to ariſe 
within certain Limits, ſer our likewiſe by the Biſhop himſelf 
for that Purpoſe ; and this was done at the Dedication of the 
Churches to ſome Saint. 

Theſe Limits were appointed accorſting to the Circumſtances 
of Times, Places an4 Perſons, within which the Clergy were 
ordered to adminiſter their Spiritual Offices. *Tis true, St. A 
ſtin made uſe of ſome of the Bit Churches; and when the 
Danes ruled here, ſome of thoſe ol Cathedral Churches were 
ſtanding; and ſome alſo of a ſecond Rank, which had Right of 
Burials and Baptiſm, and were endowed with Tithes, arifing 
within certain Precin&s, which were ſo large in the Time of 
the Saxons, becauſe the Churches were but few, that Lords of 
Manors built more on their own Lands for the Convenieney 
of themſelves and their Tenants; and by the Biſhop's Appoint- 
ment had a ſettled Miniſter amongſt them, who was to mou 
| are 


— _— * , * 
Care of the Souls living within ſuch a Diſtrict, which after⸗ 
wards became a Pariſh. | 

And by the Way, this may be a Reaſon why ſome Pariſhes 
are intermixed with others at a great Diſtance. For where the 
Lord of a Manor built a Church, and endowed it with his 
own Demeſnes ; tis ans og that ſome of theſe Demeſnes 
might lay beyond the Bounds of the new Pariſh, and contigu- 
ous to another far diſtant. 

As to the Diviſion of Dioceſes into Pariſhes, I find that Eoa- 
riſtus Biſhop of Rome, Anno 110. and who ſuffered Martyrdom 
in the Reign of the Emperor Trajan, was the firft who divided 
the City of Rome into Pariſhes, and about 50 Years afterwards 
his Succelſor Diomſiæs attempted the like throughout the Chri- 
ſtian World; ſome arc of Opinion that the Hiſtorians are miſ- 
taken in this Matter, and that the Presbyrers at Rome had no 
fxed Titles till about the End of the fif:h Century, becauſe be- 
fore that Time they were generally called Prieſts of an Epiſco- 
pal Church, without any further Title; but about the Begin- 
ning of the fixth Century they were called Fohannes Preibyter 
Tituli ſanfle Cecilis, &c. and Baluzius mentions the Names of 
above 60 Perſons who ſubſcribed the mſelves after that Manner, 
at a Council held at Rome about that Time, which ſhews that 
they were not only Pricſts of a Cathedral or Collegiate Church, 
bur had a particular Church of their own. 

But the firſt Diviſion of Dioceſes into Pariſhes here in Eng- 
lan was made by Honorius, Archbiſhop of Canterbury, Anno 622. 
and in the Reign of King Edezyn, within which Pariſhes certain 
Prietts were to be maintained by the Tithes ariſing there, and 
BY _— Church Duties, which they might take in their own 

ght. 

This is agreed by Archbiſhop Parker, Mr. Cambden, and by 
Biſhop Godwin, who wrote the Life of the ſaid Honorius, who 
all affirm that ke was the firſt who divided his Province into 
Pariſhes. 

And of this Cpinion was that learned Antiquary Sir Henry 
Spclman ; but he confeſſes that very few Authors take Notice of 
thoie ſinall Pariſhes in thoſe Ages, for the whole Dioceſe wag 
then comprehended by the Word Paro hia; and this agrees with 
(2) Mr. Selden's Opinion, who likewiſe affirms that there were 
no Parochial Churches here in St. Arpuſtin's Time, nor for 
above 100 Years afterwards, which was long after Honorius's 
Death; and the Reaſon he gives why Honorius could not di- 
vide all his Dioceſe into Pariſhes is, becauſe Suſſex was in his 
Dioceſe, and that County was not then converted to Chriſti- 
antty. 
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Certainly this is a very frivolous Reaſon (if I may have Li- 
berty to ſay it) of fo great a Man; for if Suſſex was not then 
converted, it was no Part of his Dioceſe, for his Juriſdiction 
extended only to thoſe Parts of his Province where Chriſtia nit 

revailed ; and therefore, tho' Suſſex was not converted in his 
Time, yet he might divide all his Dioceſe into Pariſhes. 

But we have a further Teftimony from our Hiſtories, that 
there were Pariſhes here in the Time of Honorius; for Ethelbert, 
King of Kent, having committed great Spails there, and ruin- 
ed the Church of Putt, who was then Biſhop of Rocheſter ; that 
good Biſhop fled into Mer ia, to fee whether the Biſhop of that 
Kingdom would be more merciful than Ethelbert. 

Fexcuul h was then Biſhop of that Dioceſe, which was the 
largeſt of the Heptarchy, (b) but he did not think fit to relieve 
his Brother our of the common Treaſury - of the Church, be- 
cauſe he was a Biſhop ; but rather gave him a © hurch wi h the 
Poſſeſſions, which muſt be the Glebe and Tithes; and upon 
this he lived the Remander of his Days, ſo that there was a 
Pariſh-Church endowed at that Time. 

And this appears a little plainer by King Edea-s Laws, 
which began with Eccleſiaſtical Canons, concerning the Immu- 
pities of the Church; and they tell us at what Times Tithes 
ought to be paid, and how ro be recovered. 

"Tis true, thole Laws were made 390 Years after Honorius 
lived, and one would think that in all hat Time we migh. find 
a plainer Evidence for the Parochial Right of Tithes. 

But above 50 Years after this, tis very plain by King Canu- 
t:i5's Laws, viz, That the Firſt- Fruits of Corn, which were 
payable yearly on St. Martin's Day, ſnould be paid by the Peo- 
ple to that Church in the Pariſh where they dvell ; and this 
was long before the Lateran Council, which I ſhall mention 
hereafter. 

From all which tis certain, that in thoſe Days Churches 
were built within the Precincts of ſome larger Pariſhes, and 
that the Limits of ſuch Pariſhes were always appointed by the 
Biſhop, who, tho' he might be guided in ſettling the Bounda- 
ries by the Extent of the Founder's Lands, yet it could not be 
done without his Conſent; and that was the Reaſon a Canon 
was made for the Conſecration of new. built Churches, by the 
Biſhop himſelf, becauſe none ſhould be built or endowed with- 
out his Privity. 

If the Biſhop gave the new Church a Right of Burial, in ſuch 
Caſe the Lord of the Manor might (with his Approbation, 
and nor otherwiſe) give ſome Parr of the Tithes to that Church, 
which before were due to the Mother-Church ; but if the Bi- 
ſhop would not allow the new-built Church ſuch a Right, then it 


1 
— — — 


(5) Bede Lib. 4. fo. 163. ; 
3 remained 


7 o Parilhes. 
remain'd a Chapel; and if the Lord of that Manor woul& 
Have a Curate there, he ought ro maintain him at his own 
Charge ; for he was to have no Part of his Tithes, for they 
were due to the Mother-Church. | 

"Tis true, many of theſe Diſtricts, within which new Churches 
were built, did afterwards become Pariſhes ; but cven at this 
Day the Right of the Mother-Church is till preſerv'd in ſeve- 
zal Places; I mean in reſpect to the Tithes; two Parts where- 
of, ariſing out of the Lands of the new Pariſh, are ſtill paid to 
the old Church, Kanding in the tirft Diviſion of Pariſhes, and 
chis is where the Biſhop did not think fit to allow any more 
than the third Part to the new crected Church. 

"Tis a common Opinion amongſt Civilians and Lawyers, that 
there was no Parochial Right of 'Tiches before the Council of 
Lateran, (c) but that every Man might give his Tithes to what 
Church he would: This Council was held under Aiexander the 
Third, in the fifth Year of our H. z. but becauſe my Lord Cote 
could tind ne ſuck Decree made by that Council, he thinks it 

was ſettled by a Decretal of Innocent III. 

But ils myſt be a Miſtake, and probably it was firſt oeca- 
ſiou'd by our tamous Canonitt Lyndtmood, (d) who tells us, that 
before that Council, bene potuerunt Laici decimas in feudum reti- 
nere, Cf eas alter; Ec leſiæ dare; but certainly he did not mean 
Parochial Tithes, but ſuch which the Laity held in feodo, that 
5s, which were granted to them from the Church, and ſuch 
they might give to what Church they would. 

If my Lord Coke had look'd over that Pope's Epiſtles, he 
might have found one in favour of Lyndevood's Opinion; but it 
was never any Part of the Canon Law, it was only written to 
enforce thoſe Laws made in the Saxons Time, for the Paro- 
chial Payment ct 'CVithes, which had been negleGed by the Nor- 
mant; and tho" reſtor'd by the Charter of H. 1. yet thoſe Laws 
were ſeldom put in Execution, till reviv'd by Adrian IV. Who 
was an Enxgliſuman, and the cuſtomary Payment enjnin'd to 
thoſe Churches were due. | 

The Laws of King Eaoar and Canutus make it appear, that 
the Parochial Right of Tithes was tertled here in the Reign of 
the Sarons, which Laws are to be ſcen in Mr. Lambard, and by 
reaſon of their Solemnity were call'd, Antigaue Leges Angliæ; if 
zt had been otherwiſe Mr. Selen would kave told us of it; but 
tis ſo plain, that he * confeſſes the Paroch:al Right to Ineum- 
bents was then ſettled; it could not be by the Decretal of In- 
cent III. ſo many Years afterwards, becauſe he f acknowled ge 
chat the Parochial Payment was duc of Common Right, 
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The aforeſaid Lyndwood, who liv'd in the Reign of H 5 
hath given us a Catalogue of the chief Things in which the 
Spiritual Court had Juriſdiction ; and, among the reſt, he men- 
tions the Bounds of Pari ſbes for one, concerning which we hays 
ſeveral Caſes in our Law. 

If the Bounds of @ Pariſh (e) come in Queſtion in that Coure 
between a Parſon and Vicar, tho the Parſon is an Impropriator, 
* it ſhall be tried in the Spiritual Court, and no Prohibition 

all go; as for Inſtance ; It there is a Vill in a Pariſh, and the 
Vicar bath the Tithes of the Vill, and the Impropriator hath 
the Tithes of the reſt of the Pariſh, and the Queſtion between 
them is, Whether the Lands out of which the Vicar claims 
Tithes are in the Pariſh or V? This ſhall be tried in that 
Court; the Reaſon may be, becauſe the Conteſt is between 
Spiritual Perſons, and the Right of Tithes is only in Queſtion 3 
but this would not paſs for a Reaſon in a parallel Caſe, be- 
tween a Clergyman and Layman, (f) where a Vicar ſued for 
Tithes, and the Defendant ſuggeſted a Modus payable to the 
Parſon ; here the Conteſt was between the Vicar Lag Parſon, who 
are both Spiritual Perſons, yet a Prohibition was granted. 

So if there are two Vills in a Pariſh, and a Eon ariſes 
concerning the Boundaries of thoſe Vills, (g) it ſhall be tried 
in the Spiritual Court; but the Law is not the ſame where the 
Queſtion is concerning the Boundaries of a Pariſh, between a 
Layman and a Clergyman; for if a Suit is brought for Tithes 
ariſing inter loca Decimabilia of ſuch a Pariſh, () and the De- 
fendant ſuggeſts that the Lands are in another Parith, and that 
he had paid Tithes (i) to the Parſon there, this ſhall be tried 
at Law; and the Reaſon is, becauſe the Inheritance ct the Land 
out of which the Tithes arife may be in Queſtion; as if I hold 
the Lands as compris'd in a Fine lying in ſuch a Pariſh, under 
which Fine I claim, and the Spiritual Cour: ſhould determine 
that it lies in another Pariſh, this may endanger the Inheri- 
tance, 

So where there is a Preſentment ex Officio againſt a Man, (I) 
for not oming tc his Pariſh-Church, and he pleads that it was 
not bis Pariſh-Church, and that he frequented anather, a Pro- 
hibition ſhall go. 

But the Boundaries of Pariſhes being now ſettled by Cuſtom, 
Care is taken to preſerve them by Annual Perambulations. In 
ſome of which Perambulations the People have demanded Re- 
freſhments as of Rivhr, and alledg'd a Cuſtom for it; as the 
Churchwarders of * TUfington in BLerkſpire, Anno 13 Fac. de- 
manded ſomething to eat and drink of a Perſon who liv'd in & 


(ee) 2 Rol. Abr. 3 12. No. 7. (F) Sid. 332. (g) 1 Lex. 78. 
() Cro. Eliz. 178, 2:8. 2 Rol. Abr. 282, 291. (i) 1 Rol. 
Rep 332. () 13 Rep. 17. Moor 916. 
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rticular Houſe in that Pariſh, alledging, that thoſe who liv'd 
in that Houſe always allow'd it; and being denied them, a Suit 
was brought in the Spiritual Court to recover it; but it was held 
an unreaſonable Cuſtom. 

The like Cuſtom was alledg'd, that all Farmers of a Farm 
call'd f Loneton, had uſed ro find Cakes and Ale at a Perambu- 
lation to the Value of 8 ;. bur this being a Preſeription in Far- 
mers, tis not good to Charge the Land, it ought to have been 
in Owners. 

It hath been a Queſtion, whar ſkall be reputed a Pariſh with- 
in the Statute 43 F for Relief of the Poor. 

As for Inftance; Hinkly was an ancient Rectory, and had an 
ancient Church; (!) Stoke was an ancient Village, and Parcel 
of the Rectory of Hinkly ; that from the Time of Hen. 6. there 
had been a Church likewiſe at Stabe, and that it was reputed as 
a Pariſh, and that the Inhabitants thereof had all Parochial 
Rights, and Churchwardens, and this made it a Pariſh. 

So where the Village of Tateridee was anciently Parcel of the 
Pariſh of Hatfeld, (m) and the Tithes there ariſing were paid 
to the Parſon of Hatfeld, who always found a Curate at Tate- 
ridge; but at the Time of making the Statute, Tateridge was a 
Pariſh in Reputation, and had Churchwardens and Overſeers 
of the Poor, and had made Rates, which were collected and 
levied by their own Officers; that it had likewiſe all Parochial 
Rights, and never contributed either to the Poor of Hatfeld, 
or the Repairs of that Church, or join'd with them in any 
Aſſeſſment ; this mide it a Pariſh diftin& from Hatßeld. 

But making Rates alone, without having other Parochial 
Rights, () will not make it a Pariſh, tho' there was a Chapel 
there before the making the Statute, and tho Divine Seryice 
was read there at that Time. 


Patron : See Preſentation. 
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HOSE Pariſhes and Places are call'd Peculiars, which 

are exempted from the juriſdiction of the proper Ordi- 

vary of the Dioceſe where they lie, both as to Proba:c of Wills 

and granting Adminiſtrations, Sc. and theſe are diſtinguiſh'd 
into ſeveral Sorts. 

1. Royal Pe-uliars; which are the King's free Chapels, and 

under His immediate Viſi tation, as he is ſupreme Ordinary; as 

at Weſtminſter, (o) when a Prebend of that Church is void, he 
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2 Lev. 163. (1) Cro. Car. 92. () Cro, Car. 394» 


n] 4 Mod. 157, (o) 2 Rol. Abr. 356. 
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ay collate any Perſon by his Letters Patent; and by Virtue 
thereof ſuch Perſon will be entitled to the Poſſeſhon, withcur 
Inſtitution or Induction, and he cannot be depriv'd by any Ec- 
clefiaftical Authority, but by the Lord Chancellor, or by Com- 
miſhoners appointed under the Great Scal tor that Purpoſe ; 
and (p) it he refigns, it muſt be to the King. 

2. The Peculiars of the See of Canterbury: And this is an an- 
cient Privilege belonging to that Archbiſhop, that where-ever 
he had any Lands or Manors, they were always exempted from 
the Juriſdiction of the Ordinary of the Place, and made pecu- 
liar to the Dioceſe of Canterbury; (q} and we are told that he 
hath Fifry-ſeven of theſe Pecullars in his Province. 

3. Peculiars belonging to Deans and Chapters; not by Virtue of 
— original Right which they had, but as deriv'd from the 
Biſhop, who by reaſon of ſome ancient Compoſition gave up 
his Right to them; yet there are ſome Peculiars which ſtill be- 
long to the Ordinary; but if a Man dies poſſeſs'd of ſeveral 


Goods in ſeveral Peculiars belonging both to the Archbiſhop and 


to the particular Biſhop of the Dioceſe, Adminiſtration ſhall 
be granted by the Archbiſhop, and not by the other. Sid. 90. 

Theſe Compoſitions may now be loſt, (yr) but where there 
hath been a conſtant Uſage for theſe Societies to grant Inſtitu- 
tions, in ſuch Caſes they may maintain their Right by Preſcri 
tion ; and this is done by the Dean and Chapter of St. Paul's in 
London, and by the Deans and Chapters of Litchfield and of York: 
Bur yet, if the Archbiſhop, in whoſe Province ſuch a Peculiar 
is, ſhould grant Inſtitution, tis not void, but yoidable; for 
he hath two concurrent Juriſdictions, one as Superior Ordina- 
Ty to every Dioceſan Biſhop, the other as Superintendent over 
all Ecclefiaftical Things within his Province; and therefore it 
ſhall be intended that he granted Inftitution upon the Failure 
of the Dean and Chapter to do it; and thus it will be good till 
avoided, | 

"Tis like the Caſe of a Bailiff executing a Warrant within = 
Franchiſe ; (s) tis not void, becauſe the Franchiſe is ſtill in the 
County. 

Peculiays belonging formerly to Monaſteries, viz. "Thoſe 
Churches and Pariſhes which they had got appropriated to 
themſelves, either by Grants from the Biſhop or from the 
Pope. | 
Bur theſe ar firſt were not wholly exempted from the Juriſ- 
dition of the Biſhop, for he gave Inſtitution upon any Avoid- 
ances; and in the old Appropriations there was always a Sales 
juri Efiſcopali. 
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(p) Dyer 294 (2) Godolph. Repertorium Canonicum 119. 
(r) 2 Rol. Abr. 357. (s) 3 Lev. 211. 
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"Tis true, no Appropriation could be made without the Con- 
ſent or Confirmation of the Biſhop or Pope; thoſe who were 
Poor, and could nor be at the Charge of a Papal Confirmation, 
had always Recourie to the Biſhop, and he might expreſs his 
Conſent in ditterent Forms; for if he only confirm'd the Grant 
of the Lay-Patron, in ſuch Caſe he retain'd his proper Juriſ- 
dition, and nothing paſſed by ſuch Confirmation, but the Right 
of Patronage. 

If he was made a Party, and join'd in the Grant, then he 
gave up all his Right to the Church; but if an Appropriation 
was confirm'd by the Pope, that carried a total Exemption 
from rhe Ordinary. 


Penance, 


HIS is an Eccleſiaſtical Cenſure of an Offender, and it 

is inflicted on him in order to make a Change or Reno- 
vation of his Mind; and 'tis made neceſſary for the Pardon of 
our Sins. 

It conſiſts in confeſſing our Sins to Cod in Prayer, in doing 
Ads of Charity, Faſting, and in making Reſtitution to thoſe 
whom we have oppreſs'd or injnr'd ; and the EfteQs of it are a 
fincere Reformation of our Lives. 

But in the Church of Rome, Penance is exercis'd with very 
little of the Primitive Diſcipline and Severity; for they have 
a quick and rea Means to make an Atonement for the moſt 
flagrant Crimes when they fin, and confeſs on purpoſe that they 
may fin and confeſs again, and this makes work for new Indul- 
gences and Pardons, 

And that the Reader may the better be ſatisfied in what I 
write, a very learned “ Perſon tells us, that he knew a ſeem- 
ing religious Man commit voluntary Perjury, in order to ac- 
quit a Criminal, preſuming on ſo ealy a Remedy as Confeſſion, 
after ſo great a Fault; and that when they are about to con- 
feſs, ſome will venture on ſuch Actions at which they will trem- 
ble before. 

Now where the Expiation is ſo eaſy, a Man muſt be very 
ſtupid who will lie under the Guilt of any Crime; for the Prieſt 
only tells him that God is merciful, and that whatever Sin the 
Penitent hath committed, if he ftill continues in the Church, 
and is not a Lutheran, there is a Remedy always at Hand, and 
that is by ſaying ſome Ave-Maries and Pater Noſters, and;by en- 
joining thoſe who are able, to give Alms, and thoſe who are 
willing, to Faſt. : | 
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But if the moſt hard and rigorous Penance ſhould be enact- 
ed, a plenary Pardon from the Pope abſolves all; and there is 
ſcarce a Church in Italy which bath not purchaſed or procured 
a plenary Indulgence; by Virtue whereof, the Puniſhment, as 
well as the Sins of a Criminal are remitted, ſo as he confeſſeth 
them before a Prieſt ; and having communicated, offers up his 
Devotions at ſome Altar, together with ſome Alms; for that 
muſt be done, it being expreſly inferred in every Grant, and 
always practis d, tho that Clauſe ſhould be omitted; nay, the 
Penance is made ſo eaſy, that in ſome Pardons the Sins of the 
Delinquent are to be remitted if he hath only an Intention to 
confeſs and to communicate in convenient Time. 

Before the Reformation, the Cenſures inflicted by Ordinaries 
on Offenders here were ſuch, as forbidding them the Sacra- 
ments, and all other Divine Offices to be perform'd where they 
vere, except Baptiſm to Infants, and Extreme UnCtion to dying 
Perſons; and this Prohibition ſometimes extended to whole 
Kingdoms, eſpecially if the Liberties of the Church were in- 
vaded ; and not only fo, but ſometimes the Cenſure was, that 
the Offender ſhould be beaten, and this was call'd Fftigatio circa 
Eecleſi am. 

=—_ a Queſtion, whether this Puniſhment could be inflited 
on a Gentleman; but I fee no Reaſon for the Doubt, when a 
King ſubmitred to it; for our King Henry II. alighted from 
his Horſe three Miles from Canterbury, and pull'd oft his Boots 
and went bare foot to the Tomb of Thomas Becket, and fell be- 
fore it, and was whipp'd by all the Biſhops and Abbots then 
preſent, and certainly there were many there to ſee this un- 
uſual Penance ; and not only ſo, but every Monk of Chriſt- 
Church had a Laſh at him; and afterwards he continu'd Faſt- 
iag and Praying all that Day and Night, and would not ſuffer 
a Carpet to be put under his Feet to keep them from the Stones, 
but it happen'd to be in warm Weather, viz. on the 12th of 

uly 1174. 

7 the Middle of the ſecond Century there were great 
Conteſts with the Novatians, whether thoſe who were baptiz'd 
during the Time of Perſecution, ſhould be afterwards receiv'd 
into the Church; at laſt it was reſoly'd that they ſhould not 
be totally excluded, but they were to ſtay ſome Time before 
they were admitted to the Communion, that it might appear 
they were worthy of it by ſome Acts of Repentance. 

Thoſe who accus'd themſelves were ſooner admitted to the 
Sacrament than others, becauſe it was a true Sign that they 
were ſenſible of their Sins, and ſorry to have offended ; and 
therefore the Canons made a Difference between ſuch Perſons 
and thoſe who were proy'd Guilty, both in reſpe& to the De- 

rees and Times of Penance: And it was the chief Buſineſs of 
= ſubſequent Councils to ſettle Penitentiary Canons in Rela- 
tion to this Matter; for ſome 1 were kept in eons 
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under great Severities, and for a conſiderable Time, according 
to the Circumſtances of their Caſes, and the Nature of their 
Ottences : And this was uſual in the Saxon Times, as it appears 
by the Penitentials of Theodore and Bede, where we may ſee that 
the Meafure of Contrition was proportion'd to the Circum- 
ſtances of Perſons and Actions. 

The Biſhop of Sarum tells us, that Confeſſion at firſt was pub- 
lick; that it was taken by the Biſhop, or ſome other Peniter- 
tiary Prieft appointed by him: But this was found to be incon- 
venient, for fome Sins were Capiral, and therefore, left ſuch 
ſhould be confeffed publickly, it was allow'd to make Confeſ- 
ſions in private; and this began in the fifth Century in ſome 
Monuſteries, and in the Preſence of a Confeſſor, and after- 
wards in many Churches where Pen/tentiary Prieſts attended, 
ho were very expert in this Buſineſs, | 

But tho the Confeſſion was private, the Sins to be confeſſed 
were not of that Nature, for there was no Obligation to con- 
feſs /rivate n; the Canons were made againſt publick Of- 
fences, and ſuch only ought to be confels'd, that the Penance 
might likewiſe be publick. 

Afrerwards ſecret Sins were confeſs'd, and publick Penance 
was enjoin'd for ſuch Sins; but this was quite laid aſide in the 
ſeventh Century, and particularly here in England by the Or- 
der of * Theodore, Archbiſhop of Canterbury ; but ſecret Penance 
was every where pratis'd and brought under Method and Rules 
by the fame Archbiſhop, and in Time it was cunningly ma- 
nag'd by Friars, with 10 great Art, that they knew all the Se- 
erets of Mankind. 

Cemmatation.] About the End of the eighth Century, Com- 
mutation for Penance began, and then Prayers, Pater. Noſters, 
and Maſſes were enjoin'd inſtead of amg; and thoſe who had 
Money, gere allow'd to commute it to ſave Penance, and this 
was rece:y'd by the Prieſt under the innocent Name of giving 
Alms, 

So that *tis a plain Bargaining for Sin to fave a rich Man from 
Puniſhment; and it being made with Clhancelfers, Commiſſaries, 
Offi-ials, and Renificr;, they were refirain'd by a Decree made 
in a Convecation, {xo 1532. and it was order'd that no Commus- 
tation ſhould be made any more without the Knowledge of the 
Biſhop. 

About the ſame Time fore Endeavours were uſed to retain 
the ancient Diſripline of Fenance, but the People having been 
ſo long diſuſed from any open and publick Cenſures, this could 
not bs etfected withont the Concurrence of the Civil Power ; 
which not being obtain'd, they let private Con ſeſſion drop, 
there being no Command for it in Scriprare, and inſtead thereof 
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the Reformers order'd a general Confeſhon to be made in the 
Church. | ; 

But Commutation for Penance is ſtill practis d; for we are told 
that it agrees with the Cuſtoms uſed in the Ecclehaftical Laws, 
zaftified alſo by the Common Law, and by the Stature Circum- 
ſpecte agatis in the Time of Ed. 1. and by the Stature Articuli 
Cleri in the Time of his Son and Succeſſor Ed. 2. 

"Tis true, by the Statute Circumſpecte agatis it appears, that 
ſomerimes a Corporal, and at other Times a pecuniary Puniſh- 
ment was inflicted for Adultery, Fornication, Oc. but the Sta- 
rure Articul: cleri diſtinguiſneth, viz. that where the Puniſh- 
ment 1s pecuniary, and tis demanded, a Prohibition ſhall go; 
bur if Corporal, and the Party will redeem it with Money, 
in ſuch Caſe a Prohibition ſhall not go, and fo is Fitzherhert ; 
(a) but I do not find that the Judges obſerv'd this Law, for 
they frequently granted Prohibitions, where the Offender was 
ready to give Money to commute for Corporal Puniſhment ; 
inſomuch that Anno 15 Ed 3. cap. 6. another Ad was made, that 
the Miniſters of Holy Church ſhould not be impeach'd in the 
Courts at Law for taking Money (b) for Redemprion of Corporal 
Penance. 

But the King never conſented to this AQ, therefore it was 
repeal'd in the fame Year it was made. 

So that the Ordinaries never refus'd Money for Commutation, 

and therefore Anno 45 Ed. 3. Complaint was made to the Par- 
tiament that they retus'd to do Juſtice by inflicting Corporal 
Puniſhments on Offenders, bur inſtead thereof took Money; and 
this was grown ſo notorious, that Ano 1 H. 5. () another Com- 
plaint was made againſt them for taking 4o s. and ſometimes 
more, bur never leſs to excuſe Adulterers from Corporal Pu- 
niſhments : And the Complainants pray'd that it might be en- 
acted, the Ordinaries ſhould forfeit ten times as much as they 
ſhould receive; the King anſwer'd, that he would rake care, 
with the Biſhops, to prevent this Abuſe, which if they did not 
he would. 
- *'Tis plain, that Conmmutation was practis'd in this Kingdom, 
when the Papal Power was very great, and that it was an ar- 
tikcial Contrivance to get Money from the Laity ; but it can 
be no reaſon that becauſe it was uſed then it muſt be fo now, 
for 'tis contrary to the ancient Diſcipline of the Church, Which 
always publickly cenſur'd ſuch Perſons who were a Scandal to 
it; and this may be the Reaſon why the Lower Houſe of Con- 
vocation, Anno 1709, complain'd ro the Brſhops of the Scandal 
which was giren by the Non-obſervance of the Canons, and 
particularly in regard to Conmtaticn. 
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HIS is a certain Sum of Money paid in lieu of Tithes? 

and ariſeth either by ſome Decree made by ar Eceleſia- 
tical Judge, upon a Controverſy for Tithes, by which they 
have been decreed to be enjoy'd by one, and a Penſion inſtead 
thereof to be paid to another; or elſe it may ariſe by Virtue of 
fome Decd made by the Conſent of the Parſon, Patron, and 
Ordinary; and if ſuch Deed ſhould be loft, and the Penſion hath 
been uſually paid for 20 Years, then it may be claim'd by Pre- 
ieripiion, ard recover'd in the Spiritual Court. 

"Tis trae, my Lord Cote in his Paraphraſe upon the Statutc 
CircumſtreHe anatis (4) was of Opinion, that it contd not be re- 
cover'd in that Court, becauſe Preſcriptions mult be tried at 
Common Law; but he was of another Opinion in Sprat and 
Ni. belſon's Caſe, (e) where the Libel was for a Penſion, ſetting 
forth, that tam per realem compoſitionem quam per anti, uam & lau- 
dabilem conſuetudinem itfe & Predeceſſores ſui habuerunt & habere 
g nſueverunt annualem penſionem, Mc. Here was both a real Com- 
poſition and Preteription alledg'd, and yet no Prohibition was 
granted; but the Reaſon of it was, becauſe that Suit was be- 
tween Spiritual Perſons, and in ſuch Cale he tells us, that rhe 
Pluintift may make his Election to ſue for the ſame, either in 
the Spiritual Court, or at Common Law. 

Bur in his * two Iaſtitutes he diſtinguiſhes between a Penſion, 
which has its Eflence from a Decree or Sentence of the Ordi- 
nary, and a Per ſion which is claim'd by Preſcription ; the one 
deginneth by an Ecceleſiaſtical Act of a Spiritual Judge, and 
therefore in ſuch Caſe the Remedy is proper in the Eceleſia- 
tical Court; bur 'tis otherwiſe where a Penſion is claim'd by 
Preteription, for that mult be tried at Common Law, and ſo ig 
muſt if a Por //or 15 granted by Deed, by a Parſon, with the Con- 
ſent of the Parton and Ordinary; this was my Lord Coks's 
Opinion. 

At the Time of the Diſfolution cf NMonaſteries, there wers 
many of theſe Perſons iſſuing out of their Lands, and payable - 
o ſeveral Eccleſiaſtical Perions, which Lands were veſted in 
the Crows bv the Statute 31 H. $. bur there is a Saving in the 
Act to ſuch }'erions of the Right which they had to thole Pen- 
ſions , bur rory. 1:hitanding ſuch a general Saving, thoſe who 
had that Right were diſturbd in the collecting and receiving 
thee Perſons; therefore by another Statute made Auno 34 H. 8. 
rad. 19. it was enacted, That F any Penſion due vat of the Lands 
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plers of their Lands to ſuch Perſons cobo cbere ſeiſed theroof wit, , 
in Ten Tears before the Diſſolution, in ſh Caſe uten St biene! 

for the ſame in the Spiritual Court, if the Defendant ſhould he en- 
vifted, the Plaintiff ſhall vecover the Value in Damages, together 
evith Coſts, and if the Suit is at Comi:on Law he but recotiy the 
likes 

Since the making that Statute, a Queſtion (f) happen'd, 
whether the Spiritual Court ſhould proceed whe e h Perſion 
Wis neter demanded, and by Conſequence could not le n 
denied; but becauſe that Court had an original Cognizance ut 
the Matter, therefore a Prohibition was denied. 

The Reaſon is the ſame in Caſes of Preſcription, (g) for a 
Penſion which muft be tried in that Court, becauſe they have 
Cognizance of the principal Matter, viz. of the Penſion, and 
that ſhall draw the Acceſſary to the ſame JuriſdiQicn, 

This agrees with Fitzherbert, () who tells us, that the Par- 
ſon may proſecute his Suit for a Penſion by Preſcription, eicher 
in that Court, or at Common Law, by a Writ of Annuity ; but 
if he takes his Remedy at Law, he ſhall never afterwards (i) 
Sue in the other Court, becauſe he hath determin'd his Elec- 
rion. 

"Tis true, Mr. S der fin (k) makes a Qucre of it, becauſe, both 
 —__ Windham and Twiſden affirm'd, that in the Reign of 

ing Fames it was adjudg'd that a Perſe n by Preſcrip:ion was 
recoverable only at Common Law. 

Bur it harh ſince been reſolv'd that the Remedy is proper (7) 
in either Court, that is, if the Preſcription is not denied; for if 
it is, a Prohibition ſhall go, and that muſt be tried at Law. 

And it two or more are ſeiſed of a * Rectory, out of which 
a Perſion is demanded, the Suit may be in the Spiritual Court 
againſt one alone, becauſe it may be according to the Law and 
Courle of thoſe Courts, tho' tis otherwiſe ar Common Law; for 
there it may be pleaded in Abatement. 

Anno 31 Car. 2. the Archbiſhop of tf Leb libell'd in the Spi— 
ritual Court for « Penßen, ſeteing forth that the Church 'of 
Killington was appropriated by Pope Clement VI. to the Abby of 
Bellard ; and that upon the Ag propriatiun the Abbot granted a 
Penſion to the Archbiſhop : Now, tho' this Suit ſeems to be 
grounded upon the Pope's Bull, which is exprefly againſt the 
Statute 28 H. 8. cap. 16. yet this was only as an Induce- 
ment to his Title, which is founded upon the Grant of the 
Penſion. 


(f) 2 Kol. Abr. 300. Plito 6. 2 Cro. 2179. (g) 1 Vent. 3. 
() F. N. B. 51. b. (i) Hardres 230, 388. ( Sid. 
146. (1) x Vent. 120, 265. 2 Lev. 128. * i Vent. 335- 
+ z Ley, 251. 
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Laſtly, If upon the Endowment of a Vicaridge, the Biſhop 
decrees (m) that the Vicar ſhall pay yearly 20 l. de frufibus 
zerre ; this is a Penſion, and the Ordinary having appointed the 
Payment as a Judge, the Suit to recover it ſhall be in the Spi- 
ritual Court. 

But where there is no Incumbent, if the Patron and Ordi- 
nary make a Grant of a Penſion, there they charge an Intereſt, 
and that mult be ſucd and recover'd at Common Law. oh 


Pentecoſtals. 


HESE were Oblations made by the Pariſhioners to their 

Prieſt at the Feaſt of Pentecoſt, which are ſometimes call'd 
Whitſun- Farthings ; but they were not at firſt offer'd ro their 
Prieft, but to the Mother-Church, and this may be the Reaſon 
that the Deans aud Prebendaries in ſome Cathedrals are entitled 
to reccive theſe Oblations, and in ſome Places the Biſhop aud 
Avchdeacons, as at Gloceſter. 

They were paid to the Mother-Church at Worceſter before 
the Diſſolution, and when H. $. cndowed that Church after 
the Diſſolution, he reſtor'd the Pentecoſtals to them, 

The Original of theſe Offerings might be either at the found- 
ing or dedicating of a Chureli, or at ſome other great Solem- 
nity, and reſery'd by the Bilhop by way of an Agreement be- 
rween him and the Founder, and ſettled upon the Epiſcopal 
See, and payable yearly at Wh/tſrntide, 

Afterwards when the Biſhop admitted a Prieſt to officiate in 
a new-buil: Church, he might appoint the Payment of Pente- 
coſtal; ro bim who had his Maintenance before out of the com- 
mon Stock or Treaſury of the Church ; and this continuing for 
ſome Time, the Secular Clergy have now a ſettled Right ta 
receive them where they have been uſually paid. | 


Perambulation : Sce Pariſhes. 
Plenarty. 


HIS is deriv'd from the Adjective Plenzs, and tis a Term 

| uſed in Eccleſiaſtical Affairs, ſignifying that the Church 
is tull of an Incumbent. | 
And this is made either by Institution or Collation. Tis à Ple- 
narty immediately upon Inſtitution (a) as to the Spiritualties, and 
good againſt a common Perſen, though not againſt the King; 


—— 


— 


(n) Cro, Eliz 675. (a) 4 Rep. 79, Poph. 133. Dyer 
ne but 


but this muſt be underſtood where the Preſentation is in Him; 
for in ſuch Caſe there muſt be a compleat Plenarty by Induct ion 
(6) as well as Iuſtitution; and therefore if he Preſents, and His 
Clerk is inſtituted, he may revoke his Preſentation, and ſo 
make it void at any Time before Induftn, 

But where the King hath no Right to Preſent, (c) in ſuch 
Caſe the bare Inftiturion of a Clerk of a common Perion, with- 
out any Induction, is a good Plenarty as well againſt Him, as 
all other Perſons. 

If a Stranger ſhould Preſent upon His Right (a), and kis Pre- 
ſenree ſhould be inſtituted and inducted, though this is no Ple- 
narty to bar the King, yet he cannot Jawfully Preſent till the 
Incumbent 1s removed by a Care Impedit; for it a Perſon, who 
had no manner of Right, preſented to a Church, and his Clerk 
was admitted and inſtituted, this by the Common Law was ſuch 
a Plenarty that it put the right Patron out of Poſſeſſion, and 
he could not recover it but by a Writ of Right of Adyowſaon ; 
and even in ſuch Caſe he could not remove the Incumbent, 
fo that he certainly loſt his Preſentation pro hac vice, becauſe 
the Inſtitution was a judicial At of the Biſhop, and the Law 
preſumes he will do no wrong. 

But the Statute of W. 2. provides a Remedy againſt this In- 
convenience, and gives the Patron a Qgare Iunpedit to recover 
his Preſentation notwithſtanding ſuch a Plenarty, dummods breve 
infra tempus ſemeſtre inpetretur. 

So that Plenarty is now no good Plea to (e) Ouare Impedit, 
unleſs the Incumbent had been in Poſſeſſion for Six Months be- 
fore the Writ brought; for if the true Patron brings his Action 
within that Time, tis good. 

But Plenarty for Six Montb (f) is not pleadable againſt the 
King, for he may bring the QCuare Impedit at any Time, be- 
caule nullum tempus occurrit Regi, (g) yet if à Title devolves 
to the King by Lapſe, and the Patron preſents his Clerk by Uſur- 
pation, who is inſtituted and inducted, and enjoys it = Six Months, 
this is ſuch a Plenarty which deprives the King of che Preſenta- 
£10N., | 

There is another Plenarty which is made Plenarty bp 
by” Collation ; and in ſuch Caſe if a Biſhop Eonllation, | 
Collates who has xo Right, this doth not put 
the true Patron out of Poſſeſſion, becauſe tis only a Proviſion 
to ſupply the Cure till the Patron doth Preſent ; and that us 
the Reaſon why a () Plenarty by Collation cannot be pleaded 
againſt the right Patron. 


-» 


(5) 2 Roll. Abr. 349. 1 Leon. 156. (c) 2 Roll. Abr. 349. 
(4) 2 Roll. Abr. 349. 6 Rep. 49. b. (e) Hob. 322. Sid. 163. 
2 Inſt. 360. (f) 2 Inſt. 361. (g) 7 Rep. 28. () 6 Rep. 29. 


6 Rep. 30. 
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But ſuch a wrongful Collation ſhall make a Plenarty, which 
will be a Bar to any Lapſe to the Archbiſhop, and to the King, 
though tis no Bar to the right Patron; and it likewiſe put: 
him out of Poſſeſſion who hath a Right to Collate. 

Laſtly, Plenarty or not ſhall be tried by the Biſhop's (i) Cer- 
tificate, becauſe tis acquired by Inſtitution, which is a Spiri- 
1. AQ; but in a Quare Impedit the Plenarty muſt be tried by 
2 jury. | | 


Plurality. 


1 is where the ſame Perſon obtains Two or more Spi- 
ritual Livings with Cure of Souls, in ſuch Caſe the firit 
is void ipſo facto without any Sentence of Deprivation, and the 
Patron may Preſent to it, for the Law enjoins Reſidence, () 
and tis impoſhble that the ſame Perſon can reſide in two Places 
at the ſame Time. ot, 

At Common Law, and before the making the Statute 21 H. 
8. the firſt (J) Living was void immediately upon taking the 
ſecond ; but then it was at the Election of the — to take 
Notice of this Avoidance or not, that is, he might Preſent if 
he would, but if he did not, yet no Lapſe ſhould incur; but 
now by that Statute he mult Preſent within Six Months, if the 
firſt Living be above the Value of 8 J. per Annum. or 

It would take up a great deal of Time to mention all the 
Councils which prohibited Pluralities; tis ſufficient to men- 
tion that the Council of Trent affirmed them to be the Subverſion 
votius Ordinis Eccleſtaſtici; and another () Council declared, 
that they bring a Scandal on the Chriſtian Church, and are an 
Hindrance to the publick Worſhip, and the good of Souls; ar 
that they ſavour too much of a worldly Mind. : 

Bur if the Pope diſpenſed with a Pluraliſt, all theſe Incon- 
veniencies were remedied; and therefore before I treat of the 
Statute 21 H 8. I ſhall take Notice how the Law ſtood before 
that Time in relation to this Matter. 

In the Lateran Council a Canon was made, that no Mini- 
ſter ſhould rake Two Pariſh Churches, or Two Dignities in the 
ſame Church; but this Canon had no Effect, for the Ordinaries 
uſually granted Diſpenſations to take Two or more Benefices 
with Cure. | 

About 60 Years afterwards Cardinal Otboben, who was Le- 
gate here from Pope Innocent IV. at a Council held in London, 
appointed that the Inſtitution to the ſecond Benefice ſhould ba 
void; but in another general Council held at the fame Place, 


* 


(i) 6 Rep. 49. (&) 2 Roll. Abr. 360. (!) 4 Rep. 75. Moor 
A. (m) Council Paris, 6. cap. 49. 
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not long after another Canon was made, that upon taking the 
ſecond Living, the Clerk ſhould be deprived of the firſt, and 
all Power of Diſpenſation in ſuch Caſes was taken from the Or- 
dinaries; and Lynwood (n) tells us the Reaſon, v/z. becauſe 
they did not uſe it with Diſcretion, but the Pop: had ſtill the 
fame Power, for he knew how to uſe it better. 

This laſt Canon was confirmed by Archbiſhop Peckham, and 
becauſe it did not mention «hat Value the ſecond Living ſhould 
be, therefore the Law, before the making this Statute, was, 
that if the ſecond Living was of never ſo hittle Value, yet the 
Acceptance of it avoided the firſt, and the Patron might Pre- 
ſent; and if the Incumbent conteſted the Matter with him, then 
he was to be deprived of both. | 

But it ſeems the Pope, who had the ſole Power of granting 
Diſpenſations, made as bad Uſe of it as the Ordinaries; for he 
made extravagant Grants to unworthy Perions, and by this 
Means thoſe Canons became uſelets. 

Then 1t was a proper Time to provide a Remedy, and this 
was done by the Statute 21 H. 8. cap. 13. viz. That if any Per- 
fon, having one Benefice with Cure, &c. being of the yearly Value of 
8 J. or more, ſhall accept another crith Cure, and be inſtituted and in- 
dufted into the Poſſeſſion thereof, that immediately after ſuch Poſſeſſion 
the firſs Benefice hall be void, and the Patron might Preſent another, 
and that bis Preſentee-was to have the Benefit of the ſame as if the 
Incumbent had died or reſigned, and that any Licenſe, Union or Diſ- 
penſation to the contrary ſhould be void. 

"Tis true, the Statute is, that the Perſon muſt be inſtituted 
and inducted into the ſecond Living; but yet a bare Inſtitution 
without Induction will make an Avoidance ; for otherwiſe a 
Man may get Inftitution to ſeveral Benefices, and hinder other 
Perſons to be preſented, and, by getting Sequeſtrattons of rhe 
Profits, may not only defeat this Ac, but all Canons made 
againſt Pluralities. | 

T muſt agree with Sir Simon Dees, that this had been an ex- 
cellent Law againſt Pluralities, and all Diſpenſations to obtain 
them, if it had gone no farther; but there are ſo 2 uali- 
fications to be a Pluraliſt, that the Power of Diſpenſation was 
only taken from the Pope, and ſcattered (as he calls it) amongſt 
the Nobility ; for there being about 4300 Benefices in England, 
of 101. per Annum, in the King's Books, the Nobility can qua- 
lify above 1000 Chaplains, beſides rhoſe of the King, and pro- 
bably as many might be qualified by Birth and Dignities, 
which make the Act almoſt as uſeleſs as the Canons. 

But ſome learned Men are of Opinion that ſuch Diſpenſati- 
ons cannot ſatisfy a Man's Conſcience without previous Cauſe , 
and if any Cauſe may be allowed to make a Pluraliſt, it muſt be 


—— 
— 


(n) Lib, J+ Cap. 18. : 
where 


490 plurality. 


where the Benefices are mean, and are near together, and it 
ſeems to be clear that the Parliament had a Regard to the Po- 
verty of ſome Benefices, becauſe the Act doth not make the ſe- 
cond Living void where the firſt is under 8 l. per Annum, that is, 
according to a Valuation made Anno 26 H. 8. and then returned 
into the Exchequer; and now in the Firtt. Fruits Office; and 
not according to the real Value, for the Livings, which are 
worth 50 !. ger Aunum, are valued in the King's Books at$ J. 
and no morc, tho tome “ Books are to the contrary. 

admit that the Damages recovered in a Qgare Impedit ſhall 
be rried according to the Real Value, becauſe "tis againſt a 
Wrong-doer, to the Prejudice of another Perſon; but by the 
Acceptance of a ſecond Benefice, no Injury is done but to the 
Party himſelf ; therefore the ſame Reaſon doth not hold in 
that Caſe; beſides, the Stature was made for the Eaſe of the 
Clergy, that there might be a certain Meaſure of the Value of 
every Church, and not left to ſuch an Uncertainty, as might 
be in the Real Value, for that may vary every Year. 

And even in ſuch Cale where the Livings are contiguous, 
great Care ought to be taken to put in able Curates, with a 
competent Allowance; and the Rectors themſelves ought to 
rake all Opportunities to perform the Duties of their Function, 
notwithſtanding there are Curates to ſupply their Places, for 
tis the conſtant and neceſſary Attendance on Parochial Cures, 
which is chiefly regarded by the Att: And this appears very 
plain, becauſe Dignities in the Church are not comprehended 
under the Name of Benefices with Cure ; as Archdeaconries, 
Chanceilorihips, Chantorſhips, Deanrics, Prebends in Cathe- 
dral or Coicgiute Churches, Parſonages where there is a Vicar 
endowec. | 

But admitting a Clergyman hath a Diſpenſation to hold 
Two Livings with Cure, , f and afterwards he accepts a 
Third, if the Düpenſation is particular, that is, if it expreſs 
the very Benefices which are diſpenſed to be retained, then if 
be hath no other Diſpenſation, the Two firſt are void; bur if 
ne hath only & general Ditpenſation to hold Two Benctices, 
without naming them, thea if he accepts a Third, the firſt is 
only void. | 

Before the making this Act, any Perſon might be deprived 
by the Eceleſiaſtical Law of his firſt Benefice, for taking any 
Second Living without à Diſpenſation, as hath been before ob- 
zerved: Now the Statute only provides, that he who takes 
To Livings above (44:þ a Value, ſhall have no Title to the firſt, 
Yo that it doth not alter the Eccleſiaſtical Law, nor rake 
away any Power which the Biſhops had before; if that had 
been intended, there ſhould have been an expreſs Clauſe for 


* Noy 38. Cro. Eliz. $53. 1 Noy 149. My 
| t 
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that Purpoſe, for no antecedent Rights can be taken away bY 
Implications ; and if ſo, the ancient Eceleſiaſtical Law is ſtil 
in Force; and then if a Clergyman hath one Benefice under the 
Value of 8 |. per Annum, and accepts another above that Value, 
bur without any Diſpenſation, tho* he is not puniſhable by 
the Statute, yet he may be deprived of the firſt by the Canon 


W. 

But if that Law is ſtill in Force, yet the taking Two Livings 
is not malum in ſe, tis only malum quia Probibitum by thoſe 
Canons; and ſuch an Evil may be diſpenſed withal, in order ro 
ſome Publick Service, or for the Reward of Learning or Me- 
rit, eſpecially where the Maintenance is inſufficient; and this 
appears to be the Senſe of ſome ancient Canons; for in the 
laſt Year of Hen. 3. a Canon was made that circa Sublimes & lis 
teratas Perſonas, que majoribus Beneficiis ſunt honorande, u rat o 
peſtrlaverit, per ſedem Apoſtolicam poterit diſpenſar: duo BPercficia 
retinere. 

And ſome of thoſe Canons allowed an Union in ſuch Caſes, 
which was no more than the AQ of the Biſhop in uniting Two 
Churches for the better Support of the Incumbent; and tis as 
reaſonable now that the Biſhop ſhould unite Two ſmall Bene- 
fices for the Maintenance of a learned Perſon, who may be of 
publick Service to the Church; this is allowed by the Canons 
(a) of our Church, which provide that a Diſpenſation may be 
granted to a Perſon thought Worthy by his Learning, and able 
and ſufficient to diſcharge his Duty, that is, to one cho bath 
taken the Degree of Maſter of Arts in the Univerſities of this Realm, 
and who is a publick and licenſed Preacher, ſo that he give Caution 
to reſide on one of his Beneſ es for ſome veaſonable Time in the 
Tear, and that the ſaid Benefices ave not more than 30 Miles aſunder, 
and ſo that there is a licenſed Preacher in the Benefice where be doth 
not re ſide. 

7% true, ſome Churchmen have condemned Pluralities up- 
on any Account whatſoever, and particularly Pope Adrian VI. 
whilſt he was Dean of Lovain, maintained that a Man who had 
got a Living ſufficient for his Support, ought to be contented 
with it, and to take no more; for Multiplicity of Benefices 
ought not to. be crowded under one Hat ; but when he was Pope, 
he a&ed quite otherwiſe; and being put in Mind of his former 
Opinion in this Matter, he replied in the Words of St. Paul, 
When I was a Child, I ſpoke as a Child, &c. 

I ſhall now proceed to ſhew in what manner Perſons may be 
qualified to have Diſpenſations to hold Two Livings ; and that 
is, by 


— 


(a) Canon 41. 


1. Retainer, 
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I. Retainer, 
2. Birth, 


3. Dignity. 


As to the Qualification by Retainer or Service, you may ſee 
it at large under the Title Chaplain; only here I ſhall take 
Notice, that if a Lord, or other Perſon doth retain his full 
Statute Number, and likewiſe ſome more, thoſe Supernume- 
raries are not qualified for a Plurality, though they ſhould be 
firſt preferred. (U) 

So if any Peer ſhall have a double Capacity to qualify Cler- 
gymen, as if a Baron ſhould be made Maſter of the Rolls, he 
can qualify only according as he is a Peer, and no more, for 
that is his beſt Capacity. 

And if the eldeſt bon of a Peer retaineth Chaplains in the 
Life-time of his Father, who afterwards dies, ſuch Retainer 
will not qualify thoſe Men, becauſe the Son was not capable to 
do it at the Time of the Retainer. 

By which it appears, that the Perſon retaining muſt be capa- 

ic thereof at the Time of the Retainer, and he muſt likewiſe 
continue in that Capacity till his Chaplain is advanced; for if 
he dieth, or is removed from his Office before that Time, his 
Qualification is determined, 

Bur if a Baroneſs, being a Widow, retains Two Chaplains, 
(c) and marries before either of them are preferred to a ſecond 
Living, this Retainer is good; and the Perſon may have a Diſ- 
penſation to hold ſuch a Living, tho' at the Time of his ac- 
cepting it the Baroneſs was not in the ſame Capacity as ſhe 
was at the Time of the Ketainer. 

And tis to be obſerved, that theſe Retainers (4) muſt be be- 
fore the Inſtitutions to the ſecond Benefice; for if they come 
afterwards *t's roo late, becauſe the Words of the Statute are, 
viz. That it ſhall be lawful te purchaſe a Diſpenſat ion to receive and 
take Tuo Benefices with Cure, &c. which he cannot do after In- 
ſtitution to the Second, becauſe the Church is then full as to 
the Spiritualcies, and by Conſequence he cannot receive what 
was his own before. | 

Qualification by Birth.] 2. Oualification by Birth, And this 
is where the Clerk is Brother or Son of any Temporal Peer ; 
or the Son of any Knight born in Marriage, ſuch Perſons may 
have Diſpenſations to hold Two Livings ; ſo that the Son of a 
Knight hath in this reſpect a greater Privilege than the Son of 
a Baronet, becauſe that Dignity was not created when this 
Statute was made. 


— 


(5) Dyer 312. Moor 277, 678. Cro. Elia. 723, 839. 4 Rep. 
20. Moor 561. ) 4 Rep. 118 C. 79, (4) 4 Rep. 77. b. 
J Qualifi- 
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Qualification by Dignity.) 3. Qualif. ation by Dignity is, 
where Perſons are — — to b Door re. x Pa 
lors in Divinity, or in the Civil Laws in either of our Uni- 
verſities. 

In all thoſe Caſes where a Perſon is qualified by Service, he 
muſt carry his Teſtimonial or Retainer under the Hand and 
Seal of his Lord, to the Maſter of the Faculties, who is to make 
out the Diſpenſation, and this muſt be ſealed afterwards under 
the Great Seal, and then he may apply himſelf to the Biſhop 
of the Dioceſe for Inſtitution, and not before; for though the 
Statute is, that the firſt Living ſhall be void when the Party 
is inſtituted and inducted to the Second, yet to avoid Incon- 
veniencies it hath been held that the firſt Living is void upon 
the Inſtitution to the Second; and otherwiſe a Man might 
be inſtituted to ſeveral Benefices, not being able to lerye the 
Cure of one. 


Preachins. 


V HEN the Hzeathens were firſt converted to Chriſtiani- 

ty, there was an abſolute Neceſhty of Preaching ; and 
that it might be performed with the greater Solemnity, it was 
uſually done by Biſhops, eſpecially in the African Churches, and 
it was likewiſe ſo peculiar to the Biſhops of the Gallican Church, 
that they called their Office Predicationis Officium ; in the Royal 
. Confſecration they were required to be diligent in Preaching ; 
and Chavles the Great was ſo ſtrict in enjoyning it, that he caus'd 
thole Biſhops to be depoſed who neglected this Duty. 

And in this they ſeemed to imitate the Zeal of the Primitive 
Fathers, who were called Preaching Biſhops, Men who were 
oftner ſeen in Pulpits, than in Palaces, and more employ'd in the 
Buſineſs of him who ſent them to Preach the Goſpel, than in 
the Embaſhes of the Emperors and Kings. 

But by Degrees Biſhops declined Preaching. otherwiſe there 
had been no Occaſion of a Canon to enjoin it, which Zonaras 
tells us was made in a general Council held in the Trio, about 
the latter End of the fixth Century, enjoining Biſhops to Preach 
often, at leaſt once on every Lord's Day, or to be canonically 
admoniſhed for neglecting it; and if they did not reform upon 
ſuch Admonition, then they were to be excommunicated or 
depoſed. 

Tis probable this Canon was made to ſuppreſs the frequent 
Preaching of Presby ters, which obtained in the fourth and gfth 
Centuries, who in their Sermons might favour the Herefies of 
Arius and Matus, which were revived in that Age, in which 
this Canon ws made, eſpecially in Africa ; for I do not find that 
Presby ters were allowed to Preach in thoſe Churches, till the 
Time of St. ,n, who uſually heard St. {n:vvofe evny 
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Lord's Day; and he tells us, that he accounted it the pro 
Office of a Biſhop to perform this Duty, but at laſt he obtained 
Leave of Valer,ns, who was hrs Biſhop, to preach before him. 

This gave Ottence to many other Biſhops ; but, it afrerwards 
proving very ierviceable to the Chnreh, the Biſhops by De- 
grees gave the Presbyters Leave to Preach before them; and when 
an ill Uſe was made of it, they were forbidden again, as when 
the Arian Hereſy firſt began, the Presbyters of Hlexandria were 
prohibited to Prea 5. 

In the Church of Rewe there was no Preac hing at all; for if 
there had, tis probable we {honld find ſomething of it in the 
Old Roman Offices, which are ſilent as to this Matter. 

"Tis true, Cardinal Bona tells us, that it was the uninterrupted 
Pra dice of the Church, from the Apoſtles to his Time, for the 
Sermon to follow the Goſpel; but he brings no Proof that it 
was obſerved in the Church of Roe, or any where elſe; and 
Sozomen takes particular Notice that it was the peculiar Cu- 
ſtom of that Church, not to have any manner © Preaching 
either by Biſhops or Presbyters, till the Time of Les the Great, 
about the Year 440, for he was Pope about the Middle of the 
fourth Century, and was the firſt who performed that Office 
in that Church on ſolemn Occaſions. 

I admit, that Gregory the Great, who ſucceeded in the Pope- 
dom about 150 Years after Leo, in his Homilics on the Prophet 
Ezekiel, and on the Goſpels, mentions that ſome of the Piſhops 
of Rome were frequent Preachers, and this may very well con- 
fit with what Sozomer had obſerved concerning that Leo, who 
preached at firſt upon ſome ſolemn and publick Occaſion ; bur 
in Grerory's Time, who lived fo long after him, it became an 
uſual Thing. 

As to us here in Exgland, when the Biſhops lived with their 
Pre«byters in their Cathedrals, they ſent them ont to Preach as 
they ſaw Occaſion, and where they were moſt likely to do Ser- 
vice to the Church; but when they became ſettled in their 
Cures, and were no longer Itinerary, they were required to be 
diligent in Preaching ; and this Duty was enforced upon them 
by ſeveral Councils, as by a Couneil held at Orford, Anno 8 H. 3. 
it was decreed, That a7 Refors ſboul4 inſtruct their Pariſhioners 
in the Word of God : Bur this Decree was not reguarded as it 
oughr, for in the very next Reign we find that great Complaint 
was made in a Provincial Council of the Ignorance of the Pa- 
rochial Clergy, (e) that they were not capable of Preaching, 
and probably 1t might be negl-eCficd hy them, becauſe a certain 
Order of Men called the Preaching Fryars had taken it up, fo 
rhat by this Council the Sccular CHiręy were ongg enjoyned to 
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read an Expoſition on the Creed, on the Ten Commandments; 
the TWO Precepts of Charity; the Seven Works of Merey ; 
the Seven deadly Sins ; the Seven principal Virtues, and the 
Seven Sacraments, and this only four Times in a Year, | 

It was Wickliffe, who by frequent Preaching revived this Duty 
in the Minds of the People, to that a new Provincial Conſtitu- 
tion was made by Archbiſhop Arundel, enjoyning the Parochial 
Clergy o Preach again, and giving Authority to thoſe Men- 
dicant Fryars who had no Special Cures, that they might 
Preach in Eccleftis *# Plateis, but not without Leave from their 
Superiors ; but the Secular Clergy were to Preach to their own 
Pariſhioners, without any manner of Licenſe. 

"Tis true, if any one preached in a ſtrange Place, he was firſt 
to be examined by the Biſhop; and if he was idoneus tam moribus 
quam ſcientid, then he might ſend him to as many Pariſhes as he 
thought fir, but he was to ſhew his Licenſe to the Incumbents 
before he was ſuffered to Preach. 

In the Reign of Hen. 7. Preaching was in fo great Reputati- 
on, that the Queen's Mother employ'd Fiſher, Biſhop of Roche- 
fer, to find out the moſt eminent Preachers in thoſe Days, that 
She might maintain them ar her own Charge; and though ir 
was afterwards ſo much valued by Eraſmus, and other great 
Men of that Age, yet there were very few Sermons preached 
but in Lent. 

The Fryars indeed made ſome Diſcourſes on Holidays, nor 
to inſtruQ the People to lead Holy and Virtuous Lives, but ts 
magnify that Saint to whom the Day was dedicated, 

In Lent there was more ſerious Preaching, but it was not fo 
ſerious as it ought ; for it was chiefly ro applaud the Laws of 
the Church concerning Abſtinence at that Time, Confeſſion ot 
Sins, and ſome other Corporal Severities. | 

The Reformers of thoſe Laws in the Reign of H. S8. (7 
called Preaching Oficium Præclarum, to which no Man ought to 
be admitted, miſs Pietate & conren enten: Dottrinam ſecrum ad- 
ferat ; and that none ſhould preſume to preach withour a law- 
ful Call by thoſe who had Power to admit him to it, and not 
every one qui Spirit» Dei ſo jaFat afflitum; but the Biſhop 
ſhould have a duc Confideration of the Life and Learning of 
thoſe whom they admit to this Office, by which they might be 
ſatisfied that the Spirit proceeds from God, | 

[I know tis objected againſt this Poe, of the Biſhop, tha: 
Aedid and Edd (e) propheſied amongſt the People, withorr 
any Commiſhon from Ae (h) that Avoitos taught in the Sy- 
nagogue, tho' he was not let apart for the miniſterial Function 


() Reform, Leg, Eecleſiaſt. 34 (g) ii Numb, 25, . 
13 Acts 24. | 
An: 


496 Pꝛeaching. 


and that St. Pau! himſelf, tho' a great Preacher, yet he was but 
a Tent- maker. 

In Anſwer to the firſt of theſe Inſtances, no Man can imagine 
that miraculous Prophe ying hath any Manner of Reſemblance 
to our common and uſual Preaching ; and as for the Teaching 
of Apoſtles in the Synagogue, it was no more than a folemn 
Deciſion of tome controverted Points in Divinity, which, in 
thoſe Days, was performed by the Laity as well as the Clergy; 
and tho' St. Paul was a lent- maker, yet he never preached as 
ſuch; for lien he worked at His Trade, it Was upon 4 parti- 
cular Occaſion to fupply his common Neceſſities, that he 
pight not be a Charge to the People; but be never preached 

till inſpired by the Spirit of God, which none but Enthuſiaſts 
and ſome of our modern Prophets will pretend to. ' 

Tis likewiſe objected, hat fume of the Diſciples, who had 
no Aurhority from our Saviour to preach, yet when they were 
ſeparated from him, and Gitperied thro the Nations of the 
Earth, they are 1a1d in (7) Scripture t9 29 forth every where 
Preaching the Nerd; out it was in uvſerticd Times, when any 
Man was allowed ro preach the Golpel, that it might the 
{ooner be propagaicu amonglt the People. | 

But when once the Church was eftabinhed, then the Clergy 
were ſoon diſtinguiſhed from the Laity ; tor our Saviour him- 
{elf appointed tome to be Apottles, tome to be Evangeliſts, (&) 
and tome to be Paſtors and Teachers ; he gave them likewiſe 
an Account of their Mijhion, by telling them, as his Father ſent 
him, ſo he ſent them. 

Then after his Crucifixion, the Apoſtles placed Biſhops and 
Elders, and Deacons, in the Church, and this was for the ger- 
fecting the Saints. 

Now, if thoſe who were not lawfully ſet apart for the Mi- 
niſtry, might ſupply that holy Function, there had been no 
Occaſion for ſo much Care in the Original Settlement of the 
Chriſtian Church. 

Beſides, tis not a Work very caſy to make Reconciliation be- 
twixt God and Sinners, it requires ſome Application to Learn- 
ing and Study in Divinity, in Order to a right Underſtanding 
the Scriptures; and we ſhould have but very few puft up with 


an imaginary Blaſt of the Spirit, or ſtart into a Pulpit from a 


Shop, if ſuch Men would rake St. Baſil and St. Gregory for a 
Pattern, who as R:frs tells us, ſpent 15 Years in ſtudying 
the Scriptures, and ſearching after the Senſe thereof, before 
they centred upon the Miniſtry; and I do not believe that the 
Spirit of God exerts it ſelf in a more peculiar Manner in them, 
who now pretend to it, than it did in thoſe holy Men of old, 
but rather an opinionative Spirit of their own; and ſuch are 
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called by the Prophet Ezekiel (7) fooliſh Prophets, and not only 
ſo, but a Woe is denounc'd upon them, 

So neceſſary was it to ſtudy the Scriptures in thoſe primitive 
Times, that the firſt Act of Divine Service was reading them, 
afrerwards ſinging, and then the Biſhop preach'd ; which wag 
nothing elſe than an Expoſition of the Leſſon then read, as be- 
ing freſh in the Minds of the People, concluding with an ear- 
neft Exhortation to ftir them up to the Imitation of thoſe ex- 
cellent Things which were deliver'd in the Word of God, and 
which had then been explain'd to them Verſe by Verſe. 

The Sermons of After-ages were of a very different Nature, 
notwithſtanding, that about rhe Beginning of the Reforma- 
tion here, great Care was taken to ſend eminent Preachers 
throughout the Kingdom; and theſe were not confined to 
"ag Places, but had the King's Licenſe to Preach any 

where. 

Baut the Sermons of ſome of thoſe Preachers were no more 
than Invectives againſt the Friars, and ſome other Pcrſons, who 
did but faintly conform to the Changes then made, and had 
ſtill ſome of the old Leaven in them; fo that the Government 
did not think it ſafe to leave the Progreſs of the Reformation 
to ſuch blind and ignorant Guides, therefore two Books of Ho- 
milies were compoſed ; one of them was publiſh'd in the 
Reign of Ed. 6. and the other ſoon after his Death, which be- 
ing only ſhort and practical Diſcourſes upon ſome Places of 
Scripture, were enjoin'd to be read in the Churches, in order 
to oblige both the Miniſters to teach, and the People to be in- 
irufted according to the Form of a godly and ſound Doc- 
trine. 

But Incumbents legally poſſeſꝰ d of any Ecclefiaftical Living 
might preach in their own Pariſhes, without the King's Li- 
cenſe ; and the Homilies were often laid aſide for the Sake of 
Preaching, by thoſe to whom the Biſhops gave Licenſes fo to 
do; and thoſe Preachers thus licens'd contradicting the Opi- 
nions of others, in Relation to the great Change then made in 
Religion, that good King Ed. 6. iſſued forth a Proclamation, 
prohibiting the Biſhops to grant any more Licenſes to Preach, 
and that none ſhould be obtain'd but of him and the Archbiſhop 
of Canterbury. 

This muſt certainly have lefſen'd the Number of Preachers, 
of which there were not very many in thoſe Days; for I find 
that Mr. Aylmere, who was afterwards Biſhop of London, was 
the only Preacher in Leiceſterſhire in that Reign, being favoured 
by the Duke of Suffolk, whoſe Seat was in that County. 

But it ſeems thoſe very Perſons, who got Licenſes from the 
King and Archbiſhop, did not make good Uſe of their Liberty, 
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for that Ning, by another Proclamation, inhibited Preaching in 
general throughout the Kingdom, to the Intent tae Clergy 
might apply themſclves to Prayer, in order to implore a Bleſ- 
ſiag upon hat was then in Agitation; Which was an uniform 
Order of Cemmon Prayer, and that they ſhould read the Homi- 
lies in the mean Time. 

About two Years after this Froclamation ſome of the Clergy 
began to preach again, but it was on Week Days; and theſe 
were call d Lecturers, which being a new and unuſual Perfor- 
mance, many People came to ſee and hear them from neighbou- 
ring Places; and this begat an Emulation among the Clergy, 
which of them ſhould draw moſt People to be their Auditors. 

The learned Biſhop of Særum tells us, that as to this Matter 
there have been Lxceſſes on both Sides; for ſome with great 
Sincerity have kept up thoſe Lectures in Market-Towns, and 
others have continued them with Faction, and with a Deſign to 
detrutt from thoſe godly Miniſters, who were not very eminent 
in Preaching ; and this gave a Prejudice to fome Perſons in Au- 
thority, who cndeavour'd to ſuppreſs all Performatices of this 
Nature: And the Preachers, being by this Means poſſeſs d with 
an Opinion that this would be a Hindrance to Piety, cndea- 
vour'd to keep up a Zeal in the Minds of the People for Lec - 
tures, Which (he tells us) fince they have been freely preach'd, 
have not produc'd thoſe ill Effects which follow'd many Years 
fines, when Attempts were made to ſuppreſs them. 

But to proceed, in the firſt Year of Queen Mary's Reign, 
Preaching was again prohibited wichout her Leave, and this 
happen by the Indiſeretion of one Bourne, who was Biſhop 
Eoaxrer's Chaplain, who, preaching at St. Paul's, reflected ſe- 
verely on the Procesding, in King Edward's Reign, infomuch 
that his Hearers were fo incens'd at his Sermon, that one of 
them threw a Dagger at him with a very great Force, bur the 
Parſon ad biaſelf by Rcoping, ard the Dagger fuck faſt in 
the Pulpit. 

lis Prohibition of that Queen was an efieCual Means to 
reſtore Popery, for i: mutt be dichcul: in her Reign for any of 
the reformed Religion ro ger Licenſes % preach, wich were 
freely ofter'a to thoſa of the contrary Opinion. 

Thus Carcener, Biſhop of VY;-:chefer, licenſed ſeveral to preach 
in an / Cathedral, or Puriſh Church, aud this moſt of the Cler- 
gy ſubmitted uuto; yer ſome had tne Courage to preach publ:ck- 
ly, notwithſtanding the Queen's Prohib ion, but they were 
committed to Priſon, and profecuted as cifaftetied Perſons to 
her and her Government; and thus i: ſtood during her Ncign. 

ut all this while we have ro Account of any Preaching by 
Biihops, for that was almoſt diſuſed, infomuch that, in Queen 
Elizaletl is Reign, when Flu {nintns preach'd a Sermon, it was 
lack d on as one of the Wonders of that Age, 
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In the Beginning of that Queen's Reign there was ſo great a 
Scarcity of Miniſters who would comply to the Reformation, 
that ſhe licenſed Laymen to preach publickly ; and we have an 
Account of an“ High Sheriff of Oxfori/ſ:ixe, who, in the firſt 
Year of her Reign, preach'd the Afhze-Sermon in the Univer- 
fity there; but tis probable he did rot perform it abf ne cu- 
tuſlibet ſubtilitatis textura fantaſtica, for ſo Preaching was call'd 
in Ed. 6. Time, tho' tis very remarkable that a Lay»:an ſhould 
_—_— in an Univerſity where fo many of the Clergy arc edu- 
cated. 

Bur they were ſo 1lliterate at that Time, that ſeveral of the 
Lower Houle of Convocation who ſubſerib'd the Articles of 
our Religion in the Year 1562. wrote fo ill, that their Names 
are ſcarce legible; and the High Sheriff before-mention'd, with 
his Sword by his Side, ſh2w'd ſo much de texturd funtaſti 4 in his 
Sermon, that he told the People he was arrive at the Mount of 
St. Mary on th» flony Stage, whereon he flood, that he brought them 
ſome fine Biskets baked in the Oven of Charity, and carefully conſerved 
fer the Chickens of the Church, for the Sparrows of the Spirit, and for 
the ſweet Swallows of Salvation. 

Bur tis no Wonder that a Sheriff ſhoul4 make ſuch a ridicu- 
lous Diſcourſe, when a Feſwit many Years aff erwards, employ- 
ed by his Superiors to preach, was none of thoſe, mention'd 
in the Scriptures, hoſe Wiſdom ſhined in their Faces ; and this 
was the famous Father Maimbours, who, preaching on the firſt 
Sunday after Eaſter, when the Goſpel about the good Shepherd 
was read, took Occaſion from thence to magnify that Employ- 
ment; and having told the People how many Patriarchs were 
Shepherds, he likewiſe mention'd ſome Kings who look'd after 
Sheep, and particularly David, of whoſe Dog he gave this 
Account ; that whilſt bis Maſter was fighting with Goliath, that 


- Dog fought with a Wolf; then he divided his Sermon into four 


Parts, according to the ſeveral and common Sorts of Dogs; 
the firſt Sort he ſaid were Engliſh Dogs, and thoſe were the 
7 anſeniſts, who faſten'd on every Body, without diſtinguiſhing 
the Innocent from the Guilty; the ſecond Sort were Maſtift- 
Dogs, and to thoſe he compar'd ſuch Preachers who ipoke bold 
Tings in their Pulpits, and were cowardly every where elſe ; 
the third Sort were Lap-Dogs, and thoſe were the Courr-Abbots, 
who made a great but very deſpicable Noiſe; and the fourth 
Sort were the good Dogs, and theſe were the Feſ:its : And ano- 
ther Feſuit being to preach on the ſeven Anthems, which their 
Church ſings before Chriſtas, and which begin with the Letter 
O, he took that Letter only for his Text; which we may ima- 
zinc to afford him many fine Thoughts, 


* Dr. Langbaine's Preface to a Book entitled, The true Subje® 
urn Rebel ; the Book Was written by Sir F:bn Cheek. 
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But to return; in the Reign of Queen Elizabeth, one Prea- 
cher ſupplied ſeveral Cures ; for the greateſt Part of the Paro- 
chial Clergy, being unable ro preach themſelyes, were obliged 
to hire thoſe who were able to perform this Duty; and for the 

reater Encouragement of Preaching-Minifters, it was enacted 
in the (a) 13th Year of her Reign, That none ſhould be admitted 
10 a Benefice with Cure, Ec. of above 30 l. yearly Value in the 
Queen's Books, but a Bachelor of Divinity, or a Preacher lawfully 
allowed by ſome Biſhop, ov by one of the Univerſities. 

But the chief Reaſon of making that Act was, that the 
Churches might be fill'd with Men who ſhould preach found 
DotGirine ; for at that Time there were many who preached 
otherwiſe, inſomuch that, eight Years after the making that 
Act, the London Clergy were cited to meet in St. Sepulchre's 
Church, where ſeveral of them were ſworn to enquire if any 
Perſons meddled with State-Affairs, or preached without Li- 
cenſe; and in the ſame Year, an Order was made that no In- 
cumbent ſhould ſuffer a Stranger to preach 1n his Church. 

Afterwards a Canon was (b) made, to enjoin them to preach 
one Sermon every Sunday in the Year, either in their own Pa- 
riſhes, or in ſome other Church or Chapel where there was no 
Preacher. | 

But yet theſe beneficed Clergy muſt have an Allowance to be 
Preachers, for if they were not Li enſed, then another Canon 
requires them to procure one who was, and he was to preach 
once in a Month in the Pariſh-Church, and on other Sundays 
to read the Homilies. 

And no Strangers were admitted to preach, without produ- 
cing a Licenſe (c) for that Purpoſe ; and that the Biſhop might 
have an Account of them who tranigreſſed in this Matter, the 
Churchwardens were enjoin'd to keep a Book, (d) wherein the 
Perſon fo preaching was to ſnbſcribe his Name, and the Day 
when he preach'd, and the Name alſo of that Biſhop who 
gave him Licenſe ro Preach. 

And no Perſen was to oppoſe the Doctrine (e) in one Church, 
which was deliver'd in another, vithont firſt acquainting the 
Biſhop with it, and receivipg Orders from him what to do. 

Theſe were the Canons made in King Fames's Reign, and 
which relate to Preaching; and they were made at a Time 
when many excellent Preachers liv'd, and particularly Mr. Per- 
irs and Reyrolds, and others, who gave the People ſuch a 
Taſte of Religion and Piety, by their frequent and elaborate 
Sermons, that they kept it always warm in their Minds; and 
this was carried on with very great Diligence in all that Reign 
by very learned and eloquent Preachers, and continued in the 
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Reign of his Son and Succeſſor, till the Civil Wars broke in 
upon the Peace of the Church, and then every Body preached 
beſides Scholars. 

I ſay, Learned and Eloquent Preachers, tho' tis a very diffi - 
cult Thing to be a good Preacher and learned Man ; for Provi- 
dence diſtributes its Gifts in ſuch manner, that they are com- 
monly ſeparated, inſomuch, that the famous Balzac was not a 
little ſurpriz'd when he ſaw a ſolid Ditcourſe publiſh'd by Fa- 
ther Favre, a great Preacher. 

Bur *cis a peculiar Happineſs to the Engliſh Clergy to have 
thoſe Faculties mix'd in them; we have ſome Account of this 
Matter from the noble * Hiſtorian, who tells us, that tho* ſome 
of the Clergy preſum'd to determine Things our of the Verge 
of their Profeſſion, and in Ordine ad Spiritualia they would give 
unto Ceſar what he refus'd to receive; yet if the Sermons of 
thoſe Times preach'd at Court were collected and publiſhed, 
the World would receive the beſt Bulk of Orthodox Divinity, 
great Learning, convincing Reaſon, powerful Eloquence, and 
admirable Devotion, that hath been communicated in any Age 
ſince the Apoſtles, and that there was not one Churchman in 
any Degree of Favour, of a ſcandalous Inſufficiency in Learn- 
ing, or of a more ſcandalous Condition of Life; but moſt ot 
them eminent for Parts and Knowledge, and of virtuous and 
unblemiſh'd Lives. 

Their Sermons were not like ſo many Flaſhes of Lightning, 
but as ſteady Lights to conduct their Hearers in the Paths os 
Salvation; and the Excellency of the Preachers did. not conſiſt 
in Shew, but in their real Endeavours to promote the moſt 
holy Word of God, in Delivery whereof they felt the ſame 
Paſtions in themſelves, which they uſually raiſed in thoſe who 
heard them. 

Bur he gives a very different CharaQer of other Preachers at 
that Time; for he tells us, that when the Army ſaw the Preſ- 
byterian Government was likely to be ſettled in the Church, 
Cromevell and his Occers preach'd to their Troops; and the com- 
mon Soldiers did not only preach amongſt themſelves, but 
mounted the Pulpits in all Churches, and preach'd to the Peo- 
ple, who quickly became inſpir'd with the ſame Spirit; and the 
Women were likewiſe Preachers, which, he tells us, made as 
great a Noiſe and Confuſion in all Opinions concerning Reli- 
gion, as their was in the Civil Goverment of the State; and 
ne Body was queſtion'd for delivering prophane, heretical 
or blaſphemous Opinions, for that was ſaid to reſtrain the Spirit, 
Hiſt. Reb. 3 Par. 32. 

As toon as Peace was reſtor'd to the Nation, the Chureh was 
ſoon furniſh'd with eminent Preachers, and no Age ever pro- 
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duced a more learned Clergy than at this Time, who, by their 
Preaching and Writing, may convince the People that they ſet 
a Value on true Religion, and who, by their Example and 
Doctrine, have endeavour d toreclaim the looſe and vicious Part 
of Nunrkind ; and are not only become the Honour of their Func- 
tio bui have given all unprejuaiced Perſons a ſufficient De- 
monſty ation that they have u far greater Regard tor their Flocks 
than then Fleeces. 

None of thete Miniſters came in by purchaſing Licenſes to 
Preach, which was done formerly; and therefore the Statute 
Vas made, which provides, (f) That if any Perſon takes any Re- 
evard to gi Licenſe to a Clergmy van to preach, more than the juſt 
Lee, the Perſon taking it forfeits 40 l. and the Miniſter ſo licenſed 
jorfe'ts 10 l. and is to loſe ſuch Living as he ſha A obtain ſeven Years 
aſter ſuch Licenſe, and the Patron may Preſent, as if the Clerk was 
actually dead. 

And that they may quietly perform the Duty, the Law ( 
hath taken Care that Preachers ſhall not be diſturb'd in the 
Church, which, it any one ſhall attempt to do, the Conſtable 
or Churchwardens of the Pariſh may bring the Oitender beforc 
a juſtice of the Peace, who ſhall commir him to ſafe Cuſtody, but 
not to the common Caol; and then the Juſtice who committed 
him, together with another Juſtice of the Peace, is within fix 
Days afterwards to examine the Fact, and if they find Cauſe, 
they may commit him to Ganl for three Months, and from 
thence to the next Quarter-Seſſions; at which, upon his Re- 
conciliation, and giving Bond to be of gcod Behaviour for a 
Year, he ſhall be rcleas'd; but if he perſiſt in his Obſtinacy, 
he ſha!l be committed without Bail till he repents. 

And by a late Statute, tis 201. Penalty to diſturb a Preacher, 
as well in a Conventicle as in a Church, but this muſt be upon 
a Conviction in Seſſions; and in order thereunto, the Offen- 
der muſt give a Bond of 50 l. with Sureties for his Appearance 
there; if he refuſe, he is to be committed till the next Seſ- 
fions ; and the Proof muſt be by two Witneſſes, upon Oath be- 
fore one juſtice of the Peace, 


Prebend and Prebendary. 


HIS is a Member of a Cathedral Church, and ſome are 
of Opinion that he is call'd a Prebendary, a præbendo 
auxilium Epiſcozo, but I rather think *rtis from that Portion 
which the Church yields to him out of her Stock, for his Main- 
tenance, Which is call'd Præbenda, and is a diſtinct Benefice, 


— 


(f) 31 Eliz, cap. 6. (2) 1 Maris cap. 3. 
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ariſing from ſome Lands or Church, and appropriated fir rhe 
Support of a Prebendary. | 

I grant that my Lord Coke () tells us, there might be a 
Chapter before they had any Poſſeſſions, from which it may be 
inferr'd, that there might be àa Prchendary before he had any pe- 
culiar Maintenance; but whether he was diſtinguiſh' by that 
Name before he had ary Prebend, 1: doth not appear. 

"Tis true, all the Revenue of the Church was formerly in the 
Biſhop, and afterwards he granted certain Portions to the Dig- 
nitaries, and for this Reaſon he is of common Right the Patron 
of molt Prebendaries. 

Some indeed are Donat/ve (i); as at Weftminſter the King col- 
lates by Patent, and by Virtue thereof the Prebendary rakes Poſe 
ſeſſion, without Inſlitution or Indutiion. | 

Some are in the Gift of Laymen, but in ſuch Cale they muſt 
Preſent the Preverd.rry to the Biſhop, and the Dean and Chapter 
inducts him, and places him in a Stall in the Cathedral Church, 
and then he is ſaid to have locum in choro. 

Theſe Preberdarie; are likewiſe diſtinguiſh'd into thoſe which 
are call'd Simple and Dignitary. | 

A ſimple Prebendavy is fuch who hath no Cure, and who hath 
no more but this Revenue for his Support. 

A Prebendary with Dignity hath always a Juriſdiction anne d, 
and for this Reaſon he is call'd a Dignitary, and his Juriſdiction 
is by Preſcription ; as for Inſtance; a Prebendary preſcribed for 
himſelf, and his Farmers to grant the Office of a Commiſſary, 
that he made a Leaſe of the Prebend for three Lives, and that 
the Leſſee granted this Office with all Profits, Commodities, and 
Advantanes, c. to the Plaintiff, that the Detendant clarming a 
Right under the Dean and Chapter libell'd for it in tha 
Arches. 

The Court was divided upon the Point in Law, (F) whether 
any Eccleſiaſtical Juriſdiction paſſed by this Leaſe to the Lefſee, 
io that he might make a Commiſſary to keep Courts, &. The 
Objection was, that it was a Power or Truſt annex'd to the Per- 
ſon of the Prebendary, as he was a Spiritual Member, and there- 
fore it could not pat to his Leflee, eſpecially if a Layman ; for 
a Commiſſary was no. more than a Deputy, which the Leſſee 
could nor depute. | | 

Bur it was anſwer's, that tho' the Prebendary was a Spirt- 
tual Perſon, yet his Juriſdiction was Temporal, and therefore 
might paſs by thoſe general Words in the Leaſe, eſpecially if ic 
had uſually paſlcd fo before; bur I rather think that an Office 
of Juriſdiction will not paſs by general Words, as a Recorder 


% 3 Inſt. 75. b. (i) 2 Rol. Abr. 356. (&) Raim 83. 
1 Lev. 125. 
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cannot make a Deputy, without a Special Grant or Cuſtom to 


warrant it. 

Theſe Prebendaries make the Chapter, of which the Dean is 
Chief ; and therefore, when a Prebendary dies, the Profits are 
in the Dean and Chapter till another is collated, and if after- 
wards he accepts a Deanery (I) his Prebend is void by Ceſſion ; 
ſo if he is wade a Biſhop, the King Preſents to his Prebend. 

But the Acceptance of a Deanery muſt be underſtood to be in 
the ſame Church, therefore Anno 11 Ed. 3. (m) the Biſhop of 
Durbam having preſented a Clerk to a Prebend of the Church of 
St. Andrew, and afterwards preſented the ſame Perſon to a 
Deanery in that Church, it was held that the King ſhould re- 
cover the Preſentation to this Prebend, becauſe one and the 
ſame Perſon cannot poſleſs two Prebends in one and the ſame 
Church, which is very true; but the Reaſon was not applicable 
to the Caſe, viz. That a Pretend is void by the Acceptance of a 
Deanery in the ſame Church, which is likewiſe true; bur then it 
_ muſt be underſtood of a Prebendary, who is a complear Member 

of the Chapter, that is, one who hath locum in choro E ſuffragium 
in capitulo ; for an Archdeacon may be either a Dean or Prebend of 
that Church where he is Archdeacon, becauſe quatenus ſuch he 
hath no Vote in the Chapter. 

Before the Statute 14 Car. 2. a Layman (n) might be preſent- 
ed to a Prebend, becauſe tis a Benefice without Cure, Ec. and 
for that Reaſon a Prebendary (o) and a Parochial Benefice are 
not incompatible Promotions, for one Man -may have both, 
without any Avoidance of the firſt. 

This is prov'd by common Experience, beſides the (ↄ) Canon 
which enjoins Prebendaries not to abſent themſelves from their 
Benefices with Cure for above one Month in a Yeur, and that 
they ſhould, amongſt themſel ves, proportion the Times of their 
Reſidence in the Cathedrals, ſo that tome of them might be al- 
ways reſident there; and after the Time appointed by their 
Jocal Statutes is expir'd, they are requir'd to go to their Bene- 
Kees, or one of them to diſcharge their Duties, and this the 
Biſhop is to ſee duly perform'd, | 

And that Laymen were promoted to Preheni's, we have ſeveral 
Inſtances; as Anno 2 Ed. 6. the Earl of Zertford had the Promiſe 
of fix Prebends, the Lord Cromavell was made Dean of Wells, 
and ſuch Eccleſiaſtical Benefices were conicrr'd on more Lay- 
men before that Statute, but none ſince; for How, ſuch Perſons 
only, who are ordained by Epiſcopal Ordination, re made capable 
of Leclefiaftical 3 ; a 

And becauſe a Prebend it ſelf is not a Ber fice with Cure, 
Sc. therefore a Prebendary is not obliged to ead the 39 Ar- 


— 
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(1) 2 Rol. Abr. 343. (m) 11 Ed. 3. B. R. Rot. 21. 2 Rol. 
Abr. 301. (A) 14 Car. 2. (o) Cro. Eliz. 79. () 3 
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ticles; but be muſt ſubſcribe the Declaration, for that is re- 
quired by the aforeſaid Statute, viz. As he is a Perſon in holy 
Orders, and taking an Eccleſiaſtical Dignity upon him. 

But by the Canon he is obliged to preach in his (2) Cathe- 
dral, as often as he is bound by any Law, Cuſtom, or Ordi- 
nance ; and not only there, but in the Pariſh Churches of the 
Dioceſe where he is Reſident, eſpecially in ſuch Churches 
from whence the Cathedral receives any Rents ; and if he can- 
not preach himſelf by reaſon cf Sickneſs, he is to ſubſtitute 
one in his Place; and if he neglects to ſupply his Courſe, he 
may be puniſhed by the Biſhop. 

Laſtiy, Tho' Prebendaries as ſuch have no Cure of Souls, yet 
we are told that there is a ſacred Charge (7) incumbent upon 
them in thoſe Cathedrals where they reſide ; and that a Pre- 
bend is a juſt and neceſſary Encouragement either for ſuch. 
who, by Age or other Defects, are not fit for a Parochial Cure, 
and yer may be capable to do eminent Service in the Church. 

It may be difficult for ſome Perſons to apprehend what the 
Sacred Charge is, and what eminent Service a Man can do to 
the Church, who hath ſo many DefeCts that he is not capable 
of a Parochial Cure. | 

I admit that it may be à reaſonable Support to ſuch Perſons, 
who, by their conſtant and diligent Labour in their Pariſhes, 
ba ve merired ſuch a Preferment, eſpecially if their Mainte- 
nance is ſo ſmall as to ſtand in need of " Mean Subſiſtence. 


and that it ſhould not be employed to enrich any ſenſual 
Perſons. | 


Preſcription. 


HIS refers to a certain Perſon, Houſe, or Land, and is 

always Perſonal, that is, 'tis made in the Name of a 
ſingle Perſon and his Predeceſſors, and all thoſe whoſe Eftate 
he hath, c. and in this reſpe& it differs from a Cuftom which 
is more general, and therefore is never alledged in any fingle 
Perſon ; for tis always local, and extends to many Perſons, 
viz. to all the Inhabirants of a County, City, Town, Hun- 
dred, Ec. 

The Reformers of the Eccleſiaſtical Law (a) have defined 
Preſcription to be a Right eſtabliſhed by Time, co-operating 
with the Law, cauſing the Negligent to forfeit it, and putting 
an End to Suits. ; 

This agrees with the Deſcription which Bra#on made of it 
long before, who tells us, that where a Thing hath been re- 


() Can. 43. (e) B. H. R. 2 Pts. 8. (2) Reform. Leg. Ec- 
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ceived and approved by long Uſe it obtains the Force of © 
Law ; that a Right may be transferred by a long and peace- 
able Pofſ:ſhon, without any other Title, becauſe all Claims 

aghit to be limited to a certain Time, otherwiſe there would 
be no End of Contentions. 

The Learned Biſhop of Worceſter hath, with his uſual Sagaci- 
ty, explained this Matter, viz. That Non claim conſidered ab- 
Eraticily from all other Circumtances cannot give any Right, 
decauſe it may be oceaſioned either by Ignorance or Fear, and 
a Might cannot be lot by the Negligence of the Perſon con- 
cerned, unleſs there is an antecedent Law to make that Neg- 
tet a Forfeiture ; but that 'tis the common Intereſt of Man- 
kind there ſhould be fome fixed Bounds to all Claims of Right, 
tor o.herwilz Men would live in a State of War and Confuſion ; 
and therefore it hath been always accounted reaſonable in this 
Nation, and azreeable to our Laws, that a Right ſhould be 
acquired by long and peac-able Poſſeſſion, I ſay teaceable, be- 
cause there can be no Preſcription where there can be any le- 
gal Proof made of an Interruption. 

But thi, muſt be intended (b) where there hath been any In- 
terruption of the Right ; for a Diſcontinuance for Ten Years 
or longer is no Bar to a Preicription, tis only a Suſpenſion for 
A Time. 

Neither is it deftroyed by any Alteration () of the Pay- 
ment, as inſtead of Money which had been uſually paid, to 
naue paid Tithes for 20 Years paſt; but if the Preſeription is 
to be diſcharged of Tithe Hay in ſuch a Ground, and the 
Owner converts it into Tillage, the Preſeription is gone, and 
jo "tis by any Alteration which is made to the Prejudice of the 
Parion. 

There are ſome Preſcriptions which are not allowed by the 
Canons of the Church; as for a Clergyman to preſcribe againſt 
« Viſitation, or for Non-payment of Procurations at that Time ; 
ard ſome are not allowed by the common Law, as for a Lay- 
man to preſeribe in non decimando. 

So to pay no Tithes, nor any Thing in Lieu thereof, (4) tho” 
nothing can be proved to be paid in the Memory of Man, this 
15 not 2009, 

So alſo to pay the Tithes of one Thing in Recompence for 
the Tiches of another, or to pay no Tithes for Cattle, becauſe 
be pays Tithe-Corn; or to pay none in one Place, becauſe he 
pays them in another, or to pay no Tithes, becauſe he hath, 
Time out of Mind, repaired the Church, theſe Preſcriptions 
zre not good, 


— 
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So to pay ſo many Calves and Lambs, and a Penny for every 
Milch- Cow, in Satisfaction of all Tithes of Calves and Lambs, 
and Milch Kine, and all Barren aud other Beaſts and Azgiftments ; 
this laſt Clauſe makes all void. 

But a Preſcription to pay leſs than a Tenth Part is good; 
and fo tis to pay a certain Sum of Money for all a Man's Tithes 
generally, or for his Tithe-Hay, or Tithe-Corn on ſuch a 
Farm. 

So to pay a Penny called an Hearth-Penny (e) in Satisfaction 
for the Tithes of Wood for his Fire, this is good. 

The Payment of a Sum of Money, or any other Thing in 
lieu of Tithes for Six Years, is held a reaſonable Time ro make 
a Preſcription, which, being a Temporal Thing, is to be tried 
in the Temporal Courts. 

But this is not always ſo, for where the Preſcription is mere- 
ly Spiritual it ſhall be tried in the Eccleſiaſtical Courts; as for 
Inſtance ; If the Churchwardens of the Mother-Church do 'Tax 
the Inhabitants of a Chepelry of Eaſe to repzir that Church, 
and ſue for this Tax in the Spirirual Court, and the Defen- 
dants ſuggeſt, That Time out of Mind, they have repaired 
their own Chapel, and fo ought to be diſcharged towards the 
Repair of the other; all this Matter is of Eecleſiaſtical Cog- 
nizance, and therefore it ſhall be tried in that Court. 


Preſent ation. 


EFORE I treat of a Preſentation, I think it may be pro- 
per to ſpeak ſomething of the Patron, which Word ſigni- 
nes him who hath the Right to preſent to a Benefice. 

Dr. Godolpbin tells us tis derived à Prato inando, that is, from 
pleading the Cauſe, or defending the Rights of the Church, 
bur withal, as improperly as Mons is derived a movengo; for in 
this Age ſome Perſons, inſtead of defending, do proſtitute the 
Church and the Revenues thereof to Sale and Merchandize. 

He who gave the Ground, or who builc the Church, or en- 
dowed it, had a Right to preſent a Clerk to that Church; and 
this was called Fs Patronatus by the Canon Law, which is an 
Advowſmm by our Law: And therefore * Glanvil calls the Pa- 
tron Advocatus, quis advocatus braſentavit ultiman perſonam ad Ec- 
cleſiam, Sc. And in this reipect all Church Livings here in 
England were originally donative ; and Preſentations to Ordi- 
naries, Admiſhons, Inſtitutions, and Inducttions, did not ob- 
tain here till many Years after the Conqueſt, all which was 
done in Compliance to tha Canons; and this, as f Mr. Selen 
tells us, was about the Beginning of the Reign of our King 


(©) Moor 910. * Lib. 13. cap. 19. f Hiſt. Tithes 397. 
| u, 


508 Pꝛeſentation. 


Fobn, and then Biſhops filled the Churches with Incumbents ; 
yer they afterwards transferred this Power to the Laity to en- 
courage them to build Churches; but this was only a Power 
of Nomination, and not an abſolute Power to diſpoſe the Be- 
nefice upon what Terms they would, for the Biſhop was ſtill 
ro ſee that the Clerk was qualified, and then to admit him ; 
and if the Patron did not nominate one in a limited Time, 
then the Care did return to the Biſhop again, and ſo it con- 
tinues at this Day. | 

But tho” the Patron had Power to nominate another, yet he 
cannot nominate himſelf ; but he may pray the Ordinary to ad- 
mit him, and an Admiſſion upon ſuch a Prayer is good. 

As to the Preſentation ir ſelf, 'ris the Act of the Patron, 
which doth not carry with it the Formality of a Deed, but tis 
in the Nature of a Letter Miſſive, by which the Clerk is of- 
fered to the Biſhop, and tis always directed to him; and uſual- 
iy in this Form if to the Archbiſhop: 

Reverendiſſimo in Chriflo patri & domino Dom Thome permiſ- 

e divina Cantuarenſs Archiepiſcopo * totius Anglie primati & 
Metvojclitana, ejus ve in abſentia vicario in rebus Spiritualibus ge- 
nerali, aut alicui in hac parte ſufficientem Aut horitatem babenti, Ec, 


If "tis to any other Biſhop, then the Form is thus: 

Reverendo in Chriflo patri & domino Domino Fohanni divina per- 
m ſſione Ciceftrenſs Fpiſcopo, ejus ve vicario in Spiritualibus genevali 

A. Armiger indubitatus Patronus E * Parochialis de H. in Com. 

Jalutem in domino ſempiternam, ad Eccleſiam parcchialem de H. 
pred. veſtræ dioceſos modo per f mortem. J. S. ultimi Incumbentis ibi- 
dem jam vacantem & ad meam donationem pleno j ure ſpectantem di- 
dect uni mibi in Chriſto P. S. Clericum, in artibus magiſtrum, paterni- 
tati weſtre præſento, bumillime ſupplicans quatenus prafat. P. S. ad 
dictam —_— admittere, eumgue Reftorem ejuſdem Eccleſi« inſti- 
were, cum ſuis juribus c pertinextiis univerſts, cateraque expedire & 
peragere, que veſtro in hac parte incumbert Officio paſtorali, dignemini 
cum favore : in cujus rei teſtimonium his preſentibus Sigillum appoſui ; 
Dat. 18 die Octebris Anno Repni, Ec. 

This Right of Preſentation is a Temporal Thing, (z) and 
therefore it properly belongs to the Temporal Courts to deter- 
_ _ is the true Patron, and at what Time, and when to 

void. 

Tis a Right which may be transferred to another by Deed 
or Will ; it way be forfeited by Outlawry, and then the King 
ſhall Preſent, which remains good, tho' the Outlawry ſhould 
be afterwards reverſed ; but this muſt be underſtood where the 


* If to the Archbiſhop of York, totius muſt be left out. f Re- 
Fenationem Ceffionem Deprivationem, as the Caſe is. (z) 2 Rol. 
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Advowſon was forfeited by the Outlawry, and the Church be- 
came void after that Forfeiture, for in ſuch Caſe the Preſenta- 
tion is veſted in the Crown, as tis the Profits of the Advow- 
ſon ; (a) but if the Church was actually void at the Time of 
the Outlawry, then the Preſentacion is forfeired as a Chattel, 
and upon the Reverſal of the tame, the Party ſhall be refto- 
red 'to 1t. | 

So if the Church was * yoid at the Time of a Grant made 
of the next Preſentation, the Grant it ſelf is void as to that 
Preſentation, becauſe tis not then grantable, it being a 
Thing in Action, but tis good for the next Preſentation after 
that. 

It may be forfeited likewiſe by Simony or Recuſancy, of 
which more hereafter ; by the Attainder of the Patron; by an 
Appropriation without Licenſe from the King; (6) bur the In- 
heritance in this Caſe is not forfeited, only the King ſhall have 
the Right of Preſentation in Nature of a Diſtreſs, till the De- 
linquent hath paid a Fine for his Contempt, 

It may be forfeited by an Alienation made in Fee of the Ad- 
vowſon it ſelf, by a Grantee for Life of the next Avoidance ; 
(c) for after ſuch an Alienation the Grantor may Preſent, but 
then he muft enter for a Forfeirure in the Life-time of the In- 
cumbent, (4) for if he neglects it till his Death, and then Pre- 
ſents, this is void, becauſe the Eſtate of the Grantee for Life 
was not determined till the Grantor had claimed it as forfeited ; - 
which being omitted, the Preſentation veſts in the Grantee as a 
Chattel upon the Death of the Incumbent, and ſhall not be de- 
veſted by the Preſentation of him in Reverſion. 

And becauſe there are ſeveral Perſons who have a Right of 
Preſentation, I ſhall treat of them diſtinGily, viz. Of Preſen- 
tations by Common Perſons, Coparceners, Fointenants, and Tenants 
in Common; by Corporations, by Baron and Feme, by Executors, 
by Infants, by the King. 

Wy a Common Yerfon.J As to Preſentations by Common 
Perſons, tis agreed, that all, who have Ability to Purchaſe or 
Grant, have likewiſe an Ability to Preſent to yacant Benefices ; 
and this may be done by Perſons Excommunicated, &c. but in 
ſuch Caſe the Biſhop may refuſe the Preſentee. 

That the Preſentation muſt be within Six Months after the 
Avoidance; and a Clergyman who is Patron cannot Preſent. 
himſelf, (e) but he may either pray to be admitted by the Bi- 
ſhop, or may deviſe the next Preſenta on to his Executors; 
and if by ſuch Deviſe ne appoints that t r either of chem 


1 


(a) Moor 269. 1 And. 15. Dyer 130. (6) Ploud. 499. 
(c) 2 Rol. Abr. 353 (4) Jones 391. 2 Rol. Abr. 352. Litt. 
Rep. 366. (e) 3 ulſt. 43» an 
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ſhall Preſent one of their own Nun ber, the Preſentation made 
by the reſt is good. 

By Coparceners.] Coparceners are but as one Patron in 
the Law, and therefore they ought to agree in the Preſentation 
of one Pes ſon, if they cannot, the eld-{ Hall Preſent alone, 
and the Biſhop is bound to admit her Jerk. 

Bur if they ſhould ſeverally preſent ſeveral Clerks, the Bi- 
Mop is not obliged to award a Fs Patronatus, becuuſe they pre- 
ſent under one Title, and fo not like the Caſe where two Pa- 
zrons preſent by ſcveral Titles; tho” if the eldeſt Siſter join 
with another Siſter, the Biſhop may ſuffer the Benefice to 
Lapſe; which he cannot do if ſhe Preſents alone; and after ſhe 
hath preiented, the next ſhall have her Turn; and this Privi- 
lege doth not only extend to rhe Iſſue of the Eldeſt, if She 
ſhould die, but likewiſe to her Husband, if he is (g) Tenant 
by the Curtety. 

"Tis a Priv lege which likewiſe extends to their Grantees, for 
if Two Coparceners be of an Adyowſon, and they ſeverally 
Grant their Parts to ſeveral Men, the Advantage which was 
between the Partners takes Place betucen the Grantces ; for 
the firſt Preſentation ſhall go to the Granrces of the Eldeſt, and 
ſo to the other; but 'tis o:herwiſe between Tenants in Common; 
for if one Preſents and the Biſhop grants Inſtitution, he hath 
thereby gain'd the entire Patronage, and the other 1s put out of 
Poſſe ſſion; this was the Caſe of Harris * and Nichols, which is 
Reported by Juſtice Crete; wherein he tells us, that the Lord 
Chief Juſtice An lerſon doubted ; and he himſelf Reporting the 
ſame Cafe, puts a Quere to it. 

But if one Coparcener Uſurps upon the Turn of another, 
that ſhall not put her to her Writ of Right, but ſhe ſhall Preſent 
upon the next Avoidance, becauſe an Uſurpatien amongſt Co- 
parceners is only for that Turn upon which the Uſurpation 
was made, 

Jointenants and Tenants in Common muſt join likewiſe in 
the Preſentation ; for if either Preſent alone, the Biſhop may 
refuſe his Clerk, () and fo he may the Clerk preſented 4 the 
major Part; and if the Six Months expire before they agree, 
he may collate by Lapſe. | 

Bur if there is a Grant of the next Avoidance to Four, na- 
ming them, Et eorum caulibet conjunctim & did ſim, (i) in ſuch 
Caſe, if one alone Preſents, tis good; and yet, if there ſhould 
be ſuch a Severance in the Habendum *tis void; as if the Grant 
is to Four, Habendum eis conjunctim & diviſim. 


* Cro. Eliz. 18. 1 And. 63. (2) Co. Litr. 186. 2 Rol. Abr. 
346. (h) Co. Litt. 186. (i) Moor 4. 1 And. + Bendl. 34. 
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In Windſor's Caſe there are ſome Diſtindions made, whers 
Perſens have a (k)Right of Preſentation by Turns, diz. It was 
in a Quare Impedit brought for the Church of Buſcott in Berks , 
che Plaintiff Loveden had two Parts of the Advowſon, and the 
Defendant Windſor had one Part, the Plaintiff preſented Parr, 
who was inſtituted and indutted, and after warde deprived by 
Queen Mary, for being a * „ and Loveden ſuppoting that 
his ſecond Turn was not ſatisfied, becauſe of the Deprivation 
of Parry, he preſented one Dacres, who was likewiſe inſtitu- 
ted and indutted ; and the Defendant Mindſor luppoſing that 
both the Turns of the Plaintiff were ſatisfcd, pretented ond 
Hitch, who was alto inſtituted and induced. 

Anno 1 Elix. Hitch was deprived, and Parry reſtored ; and 
the Church being void afterwards by his Death, the Queſtion 
was, Whether by the Inſtitution of Parry, tho' he was after 
wards deprived, the Incumbency of Darces ſhould be void! 
For if ſo, then Loveden had no more than one Turn; and it 
was adjudged that the Preſentation of Darces ſhall not make one 
Turn, becauſe the declaratory Sentence of Reſtitution of Pay 
did abſolutely avoid his Deprivation, and he was Incumbent 
2gain upon his firſt Preſentation, which was recontinued by 
that Sentence; and when he died, being the laſt Preſentee of 
the Plaintiff, he ought to preſent again, and his Preſentation 
of Dacre;, during the Life of Parry, could not be in his Turn, 
decauſe Parry himſelf died Incumbent. 

It was likewiſe adjudged in that Cate, that if the Clerk of 
one is inſtituted and inducted, and afterwards deprived for any 

Cauſe whatſoever, that ſhall ſatisfy his Turn, becauſe the Ad- 
mniſſion and Inftitution were only voidable, and not void till 
Sentence ; but when tis void ab initio tis otherwiſe, as in Caſe 
of not reading the 39 Articles. 

If there are two Jointenants of the next Avoidance, (7) one 
of them may Preſent the other; but if he Preſents a Stranger, 
the Biſhop may refuſe him. 

So if three have a Right to Preſent, and two of them Pro- 
ſent the third Perſon, (m) the Biſhop cannot refuſe him, be- 
cauſe he cannot Preſent himſelf, but if one alone had preſented 
a third Perſon it had been wrong. 

If after an Avoidance one ſhould Releaſe all his Right to the 
other, this doth not extinguiſh his Title, for when the Church 
became void, * then the next Avoidance which before was only 
a Chattle in both, is a Thing in Action; and fo annexed to the 


Perſon that it cannot be granted or releaſed, as it might be 
Sefore the Avoidance. | 


(k) 5 Rep. 102. Moor 559. * 1 And. 223. 1 Leon. 167» 


Cro. Eliz. 173. (1) 1 And, 2 Moor Dyer 305. 1 Inſt. 186. 
.) 2 Rol. Abr. 348. 
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Cozpozation pꝛeſenting.] When a Corporation Preſents, it 
muſt be under their Common Seal, and by the true Name of 
their Corporation, (») otherwiſe tis void. 

I admit that there is a contrary Judgment in the Caſe of 
the Dean and Chapter of Norwich, (o) who were incorporated 
by the Name of the Dean and Chapter of the Cathedral Church 
of the Holy Trinity of Norwich, ex fundatione Regis Edward; 
Sexti, which Words were omitted in a Regrant to them by the 
ſame King, and yet the Grant was held good ; but it was by 
Reaſon of the Statute of Confirmation, made in the firſt Year 
of that King's Reign, (p) which recites that he made ſeveral 
Grants, Sc. and for avoiding all Controverſies which might 
happen concerning any of them for want of true naming any 
Bodies corporate, it was enacted, That ſuch Grants made, or 
to be made during his Life, ſhould be good, notwithſtanding 
the miſ naming, c. 

By Erxrcutoꝛs.] If a Man hath a Grant of the next Preſen- 
tation, and he dies, the Church being full, the Right to Pre- 
ſent goes to his Executor; the Law is the ſame if he dies, the 
Church being void, and without deviſing his Right. 

But in ſuch Caſe, if the Teſtator in his Life- time Preſents a 
Clerk, and dies before he is admitted, and afterwards the Exe- 
ecutor Preſents another, the Biſhop may receive either. 

If the ſame Perſon is both Patron and Incumbent, and he 
dies, (q) though the Preſentation is thus ſevered from the Ad- 
vowlon, and veſted in the Executor, yet the Heir ſhall Pre- 
ſent; becauſe where two Titles commence at the ſame Inſtant 
as in this Caſe, upon the Death of the Incumbent, the Advow- 
ſon deſcends to the Heir; and though the Avoidance is veſted 
in the Executor, the eldeſt Title ſhall be preferred. 

But if he, who is both Patron and Incumbent, had * deviſed 
or given Authority by his Will, to three Executors, or to ei- 
ther of them to Preſent ſuch a Perſon ; this Deviſe had been 
good; for though the Church becomes void by his Death, and 
the Will is then to take Effet ; and the Preſentation is then 
likewiſe a Flower fallen (as the Lawyers call it) and a Thing 
in Aion, and ſo not grantable; yet the Deviſe is not void, be- 
cauſe it had an Inception in the Life-Time of the Teſtator; it 
may be compared to a Leaſe made upon Condition, that the 
Leſſee ſhall not alien it in his Life-rime, and he deviſes it to 
another, and dies, this Deviſe is no Breach of the Condition, 
becauſe it was only begun, but did not take Effect whilſt he 
was Living. 

But where a Biſhop hath a Preſenration in Right of his Bi- 
ſhoprick, and dies, his Executor ſhall not have the void Turn, 


(n) 1 Bulſt. 91. (o) 3 Rep. 73. (p) Ed. 6. cap. 8. 
(2) 3 Lev. 47. * 2 Roll, Rep. 214. 3 Bulſt. 47. . 
| ug 
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but the King, becauſe the Temporalties are in his Hands ; 

and he hath a Right to Preſent upon an Avoidance, during 

= Seizure ; and allo upon an Avoidance on the Death of the 
iſhop. 

VFusband and uwmife.] If a Feme Covert hath a Right to 
Preſent, ſhe cannot do it without her Husband ; for the Preſen- 
ration muſt be in both their Names, or he alone may Preſent 
during the Coverture. 

And fo he may after her Death, if he is Tenant by the 
Curteſy ; and if he happen to die after the Avoidance, and 
before the Church is full, (a) his Executors, 2n4 not the Heir 
at Law ſhall Preſent, becaule it was veſted in him as a Chattle, 
and therefore it ſhall go to his Exccutors. | 

Pꝛeſentation by Inkants.] A Guardian in Socage cannot 
Preſent to a Church, for by the Law he 1s not to meddle with 
any Thing but for what he may account, (5) which he cannot do 
for a Preſentation, becauſe he is ro take nothing for it. 

Bur ſome are of Opinion that he may Preſent, (-) fo long as 
the Heir is under the Age of 14 Years; but my Lord Coke (d) 
affirms it for Law, that the Heir ſhall Preſent, let him be of 
what Age he will. 

By the King.] If the King is ſeized of an Avon ſon, 
in the Right of the Dutchy of Lancaſter, and Preſents u 
Clerk under the Great Seal, tis good (e) notwithftanding the 
Dutchy Scal is wanting; for a Preſentation paſtes no Intereſt 
as a Grant doth, 'ris no more than a Recommendation of a_ 
Clerk to the Biſhop. 

"Tis true, he may Preſent by his Letters Patent, and by 
theſe Words, viz. Damus S oncedimus, for this amounts to 4 
Warrant for the Biſhop to admit the Clerk. 

If a Rector is made a Biſhop, the King ſhall Preſent by Vir- 
tue of his Prerogative, (f) unleſs he granted a Diſpenſation 
to him to hold his ReGory wich the Biſhoprick ; and this mult 
be before his Conſecration. 

If a Biſhop is Patron of a Benefice which is void, and he 
dies before he Preſents, (g) the King ſhall have the Pre- 
ſenration. 

So where a Deanry becomes void, whilſt the Temporalties of 
an Archbiſhop ate in his Hands, he ſhall Preſent the new Dean, 

If the King Preſents without any manner of Right, and the 
Preſentation is in this Form, iz. ad noſtram Præſentationeri ſius 
ex pieno jitre ſion jer latſum te mpovis, Fe. (5) this will not 


— 


w. 3. 36. Bro. Preſentment al“ Eg- 
we 1%: 218.6. „ . . ( iin. 7. 28 
le) 3 Cro. 99. (4) ; Inſt. 156. (e) Moor $74 (f) 2 Ra. 
- (dr. 343, 344. (g 2 Noll. Abr. 343. C) Tel. 7. Cro. Car 
392. Hob. 5, 302, Vaurhy: 14. 1 Mod. 254: 
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amount to an Uſurpation, becauſe it expreſſeth a Right where 
there is none; but if the Preſentation had been general, tis 
therwiſe. 

But if he hath a real Title, and doth vary from it, (i) as 
where the King hath a Title by Lapſe, and he Preſents plens 
jure, tis void, and all that follows upon it, becauſe tis built 
upon a wrong Foundation, 

Cel, The Lord Chancellor hath the Privilege to Preſent to 
the King's Benefices, under the yearly Value of 201. in the 
Firſt- Fruits Office. 

Pretentation bp 2 Qeciſant.} A Popiſh Recuſant Convict 
cannot Preſent during the Time of his Recuſancy, but the 
Chancellor and Scholars of Oxford and Cambridge may do it, (I) 
in the reſpetiive Counties mentioned in the Statute: But this 
Ad wa. evated, by granting the Advowſon for a Term of 
Years to a Friend in Truft; bur the King, by Virtue of the 
Statute might wise tuo Parts in three of the Olfender's Eſtate; 
and if ho ſeized the Advowlon as Part of the two Parts, tis 
then veſted in him; and the Univerſity ſhall not Preſent to any 
Avoidance that ſhall happen during the Recuſancy, becauſe 
the Univerſity hath no real Eſtate in the Advowſon, () they 
have only a Right to Preſent as the Biſhop hath, upon a 2 
a d though the Words of the Srature are, that a Recuſant ſhall 
be. tiſabled to grant any Avoidance to a Benefice, yet the 
Grant of an Aavowto!n for Years 1s not comprehended under 
thoſe Words, bucaule fuch a Grantee may accept a Relcaſe 
from the Patron. 

By a late Statute, tis Enacted, (m) That if any Perſon ſhall 
#efuſo or nerlect to ropont and ſulſerile ile Declaration, when it ſhall 
be tendered by ders uſſires of the Peaxte, or ſhall roſuſe to appear be- 
fore them ſor that Par; of: upon Notice given, he ſhall kate his Name 
and Place of Ab de, certified at the next Ouarter-Sofſions, and re- 
cerded Iy the Clerk of ti,2 Perce, and fall from that Tims be diſ[able1 
20 Preſent iu ary Benet e, er to grant the next Aoridane Hereof, as 
+ be Jau been a Pa Ne. t Conti , ard that the Uzigerſsties 
A, te Preſentation, ail Perjoris uh h] Le ſeized of an 
444 er , 65 of ary til: ff Fr. innen in Iruß for any Panſt, or 
any Ci Diſablea ty thie At, ſho! li diſabied li betuĩſe to Preſent ; 
and if fr Þ Tratfiees Sn not gige Notice. tai Coancelloy of the Uni- 
werjety <cithm alree entis ater the Acrtiiance, they torjett 500 l. 

here a lea cf Reowaner is pleatet, the Defendant muſt 
fer forth fo mech ef tie At of 23 Fli- ah. l. Which gives the 
Jufticc3 Power to i termine in their Soifinns- all Offences for 
not Coming io Church ; end Iikowile to much of the Ad of 
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29 Elis cap. 6. which recites, That upon an Indi ment found 
againſt a Recuſant, Proclamation ſhall be made, that he render 
himſelf ro the Sheriff before the next Aſſizes; which if he ne- 
glects, it ſhall be a ſufficient Conviction : And by the Statute of 
3 Fac. 1. aforeſaid, by which a Popiſh Reguſant Convidt is dif- 
abled to Preſent to a Benefice ; be mult Hike. plead the Re- 
cord of Conviction, with an hie in Curia prolat” ; and he mult not 
ſer forth that the Plaintiff did not reader himſelf at the next 
Aſſizes, (n) for he might do it before; but a Pardon takes 
away this Diſability, 

Rebecca“ WMeeſentstion ] Tr hath been a Queſtion 
whether a Preſentation may be exprefly and actually revoked, 
or whether it onght to be done cumulando, a is, by making 
a ſccond Preſentation, Which is in Law a Revocation of the 
firſt. | 

It is agreed, that the King may actually revoke his Preſenta- 
tion, ſo in the Year Book 44 Eu 5. fol. 35. 

Tis true, he may likewiſe do it ommulando, as where the 
King having a Right to Preſent, firſt grants it to one and 
then to another, (%) Whigu is in Law a Revocation of che firſt, 
without mentioning it; and tais he may do after Inſtitution of 
the firſt Preſentce, becuuſe the Church is not tull agaiutt him 
frill Induction, | 

Bur if either the King or his Prefentce ſhoul dic after Ins 
ſtitution, and before Induction, in either of thelte Caſes tlie 
Death of the Party is a Revocation in Law of the Prefentation 
() bur 'ris otherwiſe where a Lay Patron Pretents, and dies 
before his Clerk is admitted, for that is no Revocation of his 
Preſentation. 

Now, when the King actually revokes his Preſentation, if 
the Perſon ſhould afterwards ger infticucion and Induction, 
without Notice given to the Biton of che Revocation, "ts ab- 
folutely void, () for the Revncation i, eff ual before Notice, 
that being ouly ro make the Ordinary chargeabie as as Diftur- 
ber, if he ſhould proceed to give Inſtitution after wards. 

The Reaſon why the Death of the King before his Clerk 13 
admitted, ſhall be a Revocation in Law of his Preſentation, is, 
becauſe he had no Ettect of it. The ſame Reaſon will hold in 
the Caſe of a conmoa Perſon ; but yet if be dies before his 
Clerk is inſtitoted, 'ris no Revecation, (as hath been before 
obſerv'd) Lecaut the Preſentation is actually gone from ni, 
and ſo it was hom the King; ſo that this leems to be an ex- 
taordinary Realon, 


n) 3 Lev. 332. 2 Lut. 1100, i117. (o) 1 Aud. 23. 2 Roll. 
Abr. 2544 ( Dyer 348. 2 Roll. Abr. 334. (q) 2 Roll. 
Abr. 41 Plito 17. 
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The next Queſtion is, Whether a common Perſon can actual- 
ly revoke a Preſentation ? Or whether he ſhould not vary cu- 
mulando? So that _— preſented two Clerks, the Ordinary 
may admit which he will. 

My Lord Rolls tells us he cannot actually revoke, and cites 
a Caſe in Dyer (7) to prove it, which muſt be a Miſtake, for 
there is nothing relating to this Matter, but the Opinions of 
Dyer and Mownſon, that a common Perſon cannot revoke his 
Preſentation after Inſtitution and before Induction; which is 
very 2 becauſe upon the very Inſtitution the Church is full 
as to him. 

But certainly he may do it before his Clerk is admitted, (s) 
becauſe a Preſentation is no more than a Recommendation of 
a Perſon to the Ordinary, in order to be admitred to a Bene- 
fice, and carries no Intereſt with it, as hath been mentioned 


before. | 
Probate of Wills. 


HIS is the Exhibiting and Proving Laſt Wills and Te- 
ſtaments before the Eccleſiaſtical Judge appointed for 
that Purpole. | 

And if all the Goods of the Deceas'd be within the ſame 
Dioceſe and Juriſdiction, wherein the Teftator lived and died, 
his, Will muſt be prov'd before the Biſhop of the Dioceſe, or his 
Commiſſary; or before the Archdeacon or his Official, or the 
re ſpective 3 according as Preſcription dire&s: But if the 
Perſon deceas d had, at the Time of his Death, Bona Notabilia 
in divers Dioceſes, or peculiar Juriſdictions, it muſt be prov d 
in the Prerogative Court of the Archbiſhop of that Province. 

The Probate of a Will is uſually made in the Spiritual Court; 
and when the Will is proy'd before the Ordinary, or other 
Judge, it mult be exhibircd in the Office belonging to the Ec- 
eleſiaſtical Court to be kept by the Regiſter, and a Copy there- 
of on Parchment is to be deliyer'd to the Executor under the 
Ordinary's Seal, which Copy on Parchment ſo ſealed, 1s com- 
monly called the Probate. 

Likewiſe Letters Teſtamentary muſt be granted under the 
Scal of the Court, by which an Executor is enabled to bring 
any Action, Sc. And if ſuch Letters Teſtamentary are grant- 
ed to the Party who exhibits the Will meerly upon his Oath, b 
ſwearing that he believeth it to be the Laſt Will of the De- 
ceas'd, this is term'd Proving it in common Form; and ſuch a 


Probate may be controverred at any Time: If the Executor, 


befides his own Oath, produces Witneſſes to prove it to be the 
Laſt Will and Teſtament of the Deceas'd, and this in the Pre- 
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Dyer 349, (s) Latch. 254 
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ſence of the Parties who claim any Intereſt; or in their Ab- 
ſence if ſummon'd and they do not appear; this is call'd a 
Probate go Teftes, which cannot be quettion'd after 30 Years. 

By * Statute, it is ordain'd, That on Probate of Wills and 
granting Adminiſtration, 6 d. and no more ſhall be taken by 
the Regiſter, where the Goods of the Deceas'd do not exceed 
5 J. Value; and when they are above that Value and under 
40 J. the Fee to the Judge ſhall be 25. 6 d. and to the Regiſter 
1 5.; and if the Goods excced 40 J. in Value, the Judge's Fee 
is 2 5- 6 d. and the Regiſter's 2s. 6d, And if ſuch Officer takes 
more than his due Fees, he ſhall forfeit 10 J. to be divided be- 
tween the King and the Party griev'd. | 

But it hath been adjudg'd on this Starute, f that a Tranſcript 
of the Will muft be * to the Regiſter ready ingroſs d, 
and with Wax to be Sealed, ſo that the Regiſter, S. may 
have nothing to do bur ro annex the Probate to 1t, and then no 
Fee ſhall be taken for ſuch Tranſcripr. | 

As an Executor is made by the AG of the Party deceas'd 
himſclf, therefore the Law entitles him to the Probate of the 
Will; + and the Probate cannot be revok'd or alter'd, which 
would in Effect make a new Will, tho it may be ſuſpended by 
an Appeal : But if Adminiſtration 1s granted co one, this is by 
the Att of the Court; and if he afterwards become Bankrupt, 
Sc. the Adminiſtration may be repeal'd. 

And all Cauſes of Inſtance for Proving of Wills, or 
for Granting or Revoking Adminiftrations; and Cauſes con- 
cerning Accounts 2 — the ſame, and Legacies bequeath'd, are 
to be tried in the Prerogative Court of the Archbiſhop, and 
other Eccleſiaſtical Courts: Subject to Appeal to the King in 
Chancery, who appoints Delegates, Cc 


P;rocuratio!ns. 


INCE Biſhops, by the Common Law, are to viſit their 
Dioceſes, in order to enquire into the Manners and Beha- 
viour of the Clergy, both in reſpect to their Duties, as they 
are Miniſters, and what Care they rake to keep the Churches 
and Parſonage- Houſes in veg ti therefore the ſame Law hath 
provided, that it ſhould be done at the Charge of rhoſe inferior 
Clergy who are viſited, which is by a certain Tribute call'd 
Procurations. 
This is defin'd by the Canoniſts to be Exhibitio ſumptuum neceſ- 
ſariorum facta Prelatis, qui diœceſes peragrando Eccleſtas ſubjectas 
viſttant; and it was to be provided ſuitable to the Quality of 


— 


* 21 H. 8. c. 5 + 4 Inſt. 336. Co. Ent, 166. + 1 Rol. 
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the Viſitors, but with great Moderation and Temperance, ne je- 
juniorum do-\rinam vubentihut buccis prædicent; and from procu- 
Ting theie Enertainments for them and their Attendants, they 


were call'd i rocurations : And the Canons were ſo ſtrict in this 


Matter, that Money was forbidden to be given in Lieu of Vic- 
rnals, ſub fend maledi{ionis terrancs; and the Viſitor, who re- 
ceiv'd any Money, if he was a Biſhop, or above that Degree, 
was to reſtore to the Church twice as much as he took from it, 
and that within a Month after he receiv'd it; but if he refus'd 
be was liable to an Interdittion ab inge Eccleſie. 

If unde. he Degree of a Biſhop, he was to be ſuſpended ab 
OF: '0 ©. Renefecio. 
ut the Biſhops in thoſe Days being nfually attended with 
great Equipages at the Time of their Vitications occaſion'd 
great Complaints among the Clergy; “ for, as the Canon takes 
Notice, they were oblig'd ro fell the Church Plate to buy Pro- 
viſion for them and their Attendants, and that longi temporis 
vici uu brevis bera cenſumehat; therefoſe by that Canon their Re- 
tiuue was limited to a certain Number, bx, if an Archbiſhep 
was the Viſitor, he was not to come with above 50 Perfors; if a 
Biihop, not to exceed 30; a Cardinal 25, and an Archdea- 
con 7. 

If the Number of the Diſhes had been limited as well as 
their Retinne, it might have been ſome Ec ſe to the Clergy, 
but the Viſitors frequently Srm'twoſas Efulas querebant, tho” 
they were directed only to rake a Competency, and that um 
gratiarum ad ove, and 20 or 30 FHlorſe. being a great Charge 
to the poor © lergy, (fer they might ſtay a Day and a Night) 
to remedy this 1. cuayemence, Pope Bonif.cce VIII. Inno 1295. 
made a Conſtirution, that, Volentibrs viſitati FP non alter, the 
Vifiror might receive Mone inſtead of Procurations. 

Bur ſtil the Clergy were oppreſt'd by the exorbitant De- 
mands cf the Vi ars, for tho' this Canon made it lawful for 
them to comonnd for Money inſtead of Vitiuals, yer the Sum 
was not hmiccd. 

And therefore about 16 Years afterwards aComplaint was made 
of this Martor in the Council of Vienna under Pope Clement V. 
bur it waz no: redreſſad 'till c Years afterwards, vit. by a De- 
erce made by Eezedicl XII. the Sum was proportion'd accordin 
ro the Quality of the Viſitors, and the Cireumſtances of the 
Perſons viitte'!, bur ſtill leaving that at Liberty to pay ſo much 
in Money, or in V:ituals. 

Sc that it muſt be a Miſtake of Sir S/ Degs, (a) to affirm, 
that the Payment of Money was begun by Compoſition between 
the Viſitors and the Clergy, by which every one was to pay 


—— 
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ſuch a Proportion to them to be diſcbarg'd of this great Op- 
preſſion; for it was certainly begun by thoſe Canons, and the 

antum was ſettled by Benedict XII. but b:canſe the Perſons 
vihced had ſtill Power either to pay the Money, or procure 
the Victuals, tis probable the Viſitors afterwards compounded 
with them for Money. 

And this voluntary Payment being continued in many Places, 
did in Time grow into a Cuſtom by which the Quantum is now 
ſettled and paid at this Day. 

That Procurations are due rathne 17 ſrtrtionis is without all 
Queſtion ; but there hath been tome Doubt, whether tney are 
due for that alone: The Reaſon which is utually given for it is, 
that Procurations being only an Exhibition to the Viſitor for 
his travelling Charges, when hu ceales to Viſit, nothing is due; 
and that when religious Perſons were dereign'd, they were not 
ſubject to any Viſttation, and by conſequmnee no Procuration 
was due. 

If this is true, then Areldenens can have no Right to demand 
Procurations in that Year wnerein the B:kop viſits, fo that 
Ceſſante cauſa ceſſat ¶fctus. 

But this doth not hold im Procuratnons, the Payment where- 
of may be reſemble4 to the Cate of Lands, held by the Pay- 
ment of a Rent pro card.: Caftri, tho: the Cultiv is demolith'd 
or decay'd, yet the Rent mult be paid. 

In like manner, tho' Parionages impropriate are now made 
Lay-Fees, and are in the Hands vi Perſons not viſitable, yet 
the Money which hath been anciently paid by Compoſition be- 
tween the Viſtrors and the Clergy ou the itil] ro be paid. 

This Payment is now become a certain and ſettied Revenue 
of che Archdracon, and dis in effe& his Subſiſtence, "tis va- 
lued to him in the King's Books, tor which he pays Tenths; 
and in ſeveral Grants from the Crown of impropriate Retories, 
theſe Procura:ions are ſtill lei as a Charge upon the Impro— 
priator. | 

I agree, that ſome Canons have been formerly made in this 
Kingdom, prohibiting Procurations to be paid to Archdeacons if 
they did not perſonally vifir, and that they ſhould not preſume 
to take any Fees for not vititing. 5 1 0 

But Cuſtom hath obrain'd againſt thoſe Canons, for tis not 
reaſonable that an Are ldencon thould be depriv'd of this Profit 
tor his ſubmitting to the Biſhop in his triennial Viſitatien, this 
would be to puniſh him for his Obedience to the Inhibition ot 
his Dioceſan. 

Therefore theſe Fees, having been for a long Time enjoy d 
and paid by the general Conſent of the People to the Arcndea- 
cons themſelves, when they do not viſit in Perſon, are juſtiy due 
to them; and at ſuch Times they uſually make Enquiry into 
the Circumſtances of each Pariſh, either by themſelves or by 
their Officials ; and this is done at two Chapters held abour 

LI4 Eaſter 
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Enſter and Michaelmas, and "tis call'd a Viſitation, for which 
thele Fees arc due to them as well when they do not perſonally 
viſit, as when they do. | 

The next Thing 1 ſhall mention is, where theſe Procurations 
are to be recover d; and as to that Matter, it would be neceflary 
to confider how the Law ſtood before the Act of 34 H. S. cap. 19. 
and what Alteration was made by that Sratute. 

And brit, it ſeems very plain, that before the making that 
AS, Procurations were recoverable in the Spiritual Court, and 
rot elſewhere; unleſs where the Plaintiff claim'd them by Pre- 
lerip tion, and then it was triable ar Common Law, tho fince 
it hath been doubted whether a (b) Bill in the Excheauer might 
not be proper in ſuch Cate; bur that muſt be intended where 
they have not been paid within T1me of Memory, and this 18 
by Virtue of the Saving in the Starnie of 31 H. 8. cap. 13. by 
which the Monaſteries are given to the Crown, and the Lands 
belonging to them were order'd to be under the Government 
of the Court of Augmentations, Sabine to all Perſons and their 
Heirs, ſerch Riad ts, cc. Proxies and other Profits, wuhich they, or any 
of them may have, or mipht or may claim, as if that Act had not 
been made. 

So that if an Eccleſfiattica! Perſon hath a Right to receive 
Procurations, tho” they have not been paid fince the making 
that Statute, yet his Riaht is ſaved, and he may recover it by a 
Bill in the Exchequer ; but where Procurations have been paid 
ſince the Statute, it will be preſum'd that they were paid be- 
fore and at the Time it was made, by which 'tis enacted, That 
Procurations <hich were due, and had been formerly paid by religious 
Houſes then diſſoly'd, ſnould ftill be paid by the Occupiers + the fame 
Lands to ſuch Eccleſtaftical Perſons co were ſeiſed thereof within 
ten Tears before the Diſſolution, and if un Suits in the Spiritual 
Court for the ſame, the Defendants ſhall be convicted, they were to 
anſwer the Value in Damages together with Coſts, and that the Plain 
F h reger the Ike at Co mon Law when the Cauſe is deter- 
wuimante theye, | 

There is « Proviſo in this laſt Ad, ws. That if the Xing had 
aemilen * of theſo Lauds tor Life c Yoars with a Covenant to dif- f 
charge e Lee tro the Parutent of Procarations, rhat the Party 
claiming to; Tall ns in the Court of Augmentations and not elſe- 
where, which Court is row annex'd to the Exchequer. 

But this Prov:iſo doth not extend to any Lands that were 
granted by him in Fee, but oni te {ach Caſes where the Kin 
had granted any parttenlar Eitates thereof; and therefore a 
Prohibition {c) was denied to itay an Excommunication for not 
vaying Procurations upon ſuggeſting this Statute, and that the 
Party ought to be ſucd in the Exchequer, 
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The Reformers of the Eccleſiaſtical Law (4) would have the 
Viſicors Sequeſter the Profits of the Living in Caſe of Neglect 
or Refuſal to pay Procurations, and to procecd againſt them by 
Eccleſiaſtical Cenſures; bur the uſual Remedy is in the Spiri- 
tual Court, except it 15 claim'd by Preſcription. 

And where an Archdeacon libell'd in the Spiritual Court, for 
Procurations, ſetring forth that for 10, 20, 3o, and 40 Years 
laſt paſt there was due, and paid 6 5. yearly forthe ſame by the 
preſent Incumbent, and his Predeceffors, Parſons of H. the Court 
would not grant a Prohibition, tho' the Preſcription was de- 
nied ; becauſe a Preſcription in the Eceleſiaſtical Court may 
have a different Commencement from what it hath at Common 


Law, and Procurations are payable of Common Right as 
Tithes arc. 


Probibition. 


Shall treat of this Subject only as it relates to the Spiritual 

Court, to which this Writ of Prohibition is directed, upon 
4 Suggeſtion that it 46th not belong to that Court, but to the 
Courts of Law to take Cognizance of the Matter. 

It may be neceſſary in this Place to mention the Canteſts 
which have formerly been made between thoſe Courts; for in 
the Time of H. 3. the Prelates made ſeveral Canons directly 
againſt the Laws of the Land, (e) and my Lord Coke tells us 
What they were. 

That they might try the Bounds of Pariſhes, the Right of 
Patronage, and of Tithes; and that no manner of Poſſeſſions 
which were held of the Church ſhould be try'd in the Tempo- 
ral Courts; and many more in Subſtance (as he calls it) were 
then made againſt the ancient and juſt Writs of Prohibition ; and to 
enforee Obedience to thoſe Canons, the King himſelf was ad- 
moniſh'd ro obſerve them, or an Interdict was to be put upon 
is Lands and Revenues, his Subjects like wiſe were to comply 
upon Pain of Ex communication. ä 

But notwithſtanding theſe Admonitions, and though all the 
great Officers of State, and many of the judges were then 
Clergymen; yet they proceeded according to the Common 
Law, and with great Difficulty kept the Spiritual Courts within 
their proper ſuriſdiction; and this was done by granting Pro- 
ary prong to thoſe Courts where they encroach'd upon the Courts 
ot Law. 

This occafion'd the Clergy to exhibit ſeveral Artieles to the 


Parliament, Anno 51 H. 5. which were called Art:culi Cleri, and 
ich are fince loſt. 
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Bur Arno 9 Ed. 2. the Archbiſhop of Canterbury, in the Namo 
of himſelf, and all the Clergy, exhibited 16 Articles to the 
Parliament whicn were likewiſe call'd Articuli Cleri. 

The firſt and fifth of thoſe Articles concern Prohibitions, 
and the Anſwers which were then enacted by the Parliament 
were as follow; 

That no Prohibition ſhall go where the Suit was for Tithes 
merely as ſuch ; but if a Parion ſhould tell his Tithes, and then 
ſue for the Money in the Spiritual Court, a Prohibition ſhall 
be granted, becauſc by the Suit the Tithes which were before 
Spiritual are turn'd into a Chattel. 

So if the Tithes are once ſet our, (f) and afterwards car- 
ried away by the Occnyier of the Land, if the Parſon will ſuc 
for them in che Spiritual Court, a Prohibition ſhall go, becauſe 
by the Severance from the nine Parts they are become a Charrel, 
and he may maintain an Action of Treſpaſs for this Wrong; 
but Juſtice Crate, () who reports the ſame Caſe, tells us, the 
Court was divided, and the better Opinion was, that the Per- 
ſon who {et out the Tithes might be ſued in the Spiritual Court 
for carrying them away, but not a Stranger. 

Tie other Article was, that no Prohibition ſhall be granted 
where the Tithe is demanded out of a Mill newly erc&ed ; of 
which I ſhall treat more at large in another Place. 

only mention theſe Things ro ſhew that in former Times 
Prohibitions were granted, to keep the Spiritual Courts within 
their due Bounds, which is plainly implied by the negative 
Anſwers of that Parliament. 

It would be a tedious Buſineſs to give the Reader an Account 
of the frequent Complaints of the Clergy, almoſt in every 
King's Reign, againſt theſe Prohibitions, etpecially before the 
Reformation ; I mall therefore confine my ſelf to what was 
done ſince. 

It ſee ns it vas a common Thing, before that Time, to make 
unneceſſary Delays in Suits for Tithes, by obtaining Prohibi- 
tions to the Eceleünſtical Conrts, 

Therefore Aung: 3 Ed. o. a. 13. a Statute was made to 

event this Innen niẽney, in which there is this Clauſe, viz. 
Before a Fre bitten ha be granted, the Plaintiff therein ' ſha'l bring 
a true Copy of the Libel concerning the Suit, ſubſcribed by the Hand 
of the Party, and then aer ſhall he written the Suggeſtion, upon 
-vich the Probibition is demanded; and if ſu h Sunneſtion tis not 
proved by two ſuficient Witneſſes within fix Months next after the 
Prokihition granted, a Conſultation ſhall be granted, and double Coſts 
and Damages awarded by the Courts of Law, which may be recovered 
by Action of Debt. 


em. 
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Now, the Reaſon why a true Copy of the Libel ſhould be 
produc'd, rogether with the Suggeſtion, is, that it may appear 
to the Judges whether a Prohibition ought to be granted upon 
luck a Supgeſtion, or whether there is any material Variance 
between that and the Libel ; as for Inftance; If rhe Libel is 
for the Tithes, the Defendant may ſuggeſt a Modrrs, which muſt 
agree with the Libel, beeaule "tis grounded upon it; but if he 
ſuggeſt that the Land was diſcharg'd of Tithes in the Hands of 
an Abbor or Prior, (f) and fo onght ſtill to be diſcharg'd, 2nd 
that the Parſon libell'd againſt him for forty Fleeces of Wool, 
and the Defendant pleaded, that he ſued him for 400 Fleeces, 
this is not a material Variance, becauſe the Plaintiſf preſerib'd 
in non Decimando, and ſo had wholly outed the Spiritual Court 
of any Juriſdiction. 

As to the Proof of the Suggeſtion, it need not be poſitive, for 
common Fame is “ ſutficient; neither is it neceſſary to prove 
ir ſtrictly in every Fart, to avoid both a Conſultation and 
double Colts; as for Inſtance; It the Suggeſtion 15, that the 
+ Parſon had 29 Acres of Paſture, and 10 Acres of Wood, in 
Satisfaction of the lithes, for which the Suit was brought, and 
the Proof is, that he had che 29 Acres of Paſture, but not the 
Wood, yet a Conſultation ſhall not be awarded, becauſe there 
Was ſuthcient Proof againſt the Parion for taking Tithes in 
Kind; fo, if the Cuſtom is aliedg'd to pay +1 4 7. for every 
Acre, in Diſcharge of Tithes, and the Verdict finds 3 d. no 
Conſultation ſhall be granted; the Law 1s the ſame, if the Mo- 
dus is to pay + 20 l. and the Proof, is to pay 40 f. becauſe tis 
but to entitle the Court to a juriſdict ion, and there is enough 
found to bar the Parſon from the Tithes in Spetie: Bur if the 
Suggeſtion had been co piy 20. in Diſcharge of Tyrhes of 2 
Farmes, and the Proof is, that the Teraurs of thoſe Farmes paid 
42 . in Diſcharge of Tithes of one Farm; this is ſuch a Va- 
riance, that a Conſul:ation ſhall be granted. 

So where a Cuftom was ailedg'd to pay Money in Diſcharge 
of the Tithes of ene Furm, and the Libel was for (2) Offerings 
as well as for Tithes, a Conſultation was awarded as to the 
Otterings. 

But there is a Difference berween a Preſcription ſet forth in 
a (b) Suggeſtion, and a Preſcription alledg'd in a Plea to an 
Original Action; for in the latt Cafe, if the Defendant pre- 
ſcribes for two Things, and fails in the Proof of one, ttis void 
for the whole, becauſe it was aileds'd in Defence of a Title, 
but tis otherwiſe in a Suggeſtion to have a Prohibition, becauſe 
tis only to give the Temporal Court Juriſdicton, which is lut- 
ficiently done by the Proot of one Thing. | 


— 
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But, notwithſtanding this Statute, I find that the Clergy ſtill 
complained againſt granting Prohibitions; for in Michaelmas 
Term Anno 3 Fa. 1. (i) Archbiſhop Bancroft, in the Name of 
all of them, exhibited certain Articles to that King in Council 
agarnſt the Judges, for ſome Abuſe in granting the ſame ; which 
they deſired might be reformed, tuggeſting that many Prohi- 
bit ons were unduly obtained, and they were ſo exact in the 
Ccmpuration, that they affirmed from the Beginning of Queen 
Elizabeit'. Reign to Michaelmas Term 3 Fac. 1. there had been 
560 'rohibitians granted to the Court of Arches, and that not 
one in Ten was rightly awarded; but they were ſo cautious as 
not to name One in particular. 

Then they ſuggeſted, that fince both the Spiritual and Tem- 
poral Juriſdiction were become united in the Crown, it might 
be proper for the King in Council ro re&ify what was amiſs in 
either, and nor leave it to the Determination of the Courts 
in MWeſtminſter-Hall. | 

But the Judyes anſwered, That Prohibitions were granted, 
in order to keep the Spiritual Courts within their due Limits, 
and that they ſhould not exceed that juriſdiction which proper- 
ly belonged to them; and that what was warranted by the Law 
in ſuch Caſes, could not be altered but by Act of Parliament; 
and they had likewiſe computed all the Prohibitions granted by 
all the Courts in Heſtminſter- Hall in that King's Reign, whic 
amounted to 313, and no more; and that 180 of them were 
de modo decimandi, and the reſt were grounded upon Unity of 
Poſſeſſion, or where the Libel was for Tithes of Trecs of 20 
Years Growth and upwards, for Tithes of Barren and Heath 
Lands, and concerning the Boundarics and Extents of Pa- 
riſhes. 

Then they obje Sed againſt the Form of Prohibitions in gene- 
ral, becauſe it imported, that the Spiritual Courts were not 
a ſro Regvio, and that the Proceedings therein were centra coro- 
nam n dignitatem Regis; and tho' it was a received Opinion 
that the  Ecclehaſtical Court was aliud forum from the King's 
Courts, when their Juriſdictions were diftin&, yet it was very 
improper to affirm it ſo to be now, when both thoſe Jurit- 
ditions were united in the Crown. 

To this Objection the Judges likewiſe anſwered, that both 
theſe juriſdictions were always de jure in the Kings of this 
Realm, tho' one of them was frequently uſurped by the See of 
Rome; that the Forms of Prohibitions could not be altered but 
by the Parliament, and that it was contra coronam Regis for the 
Spiritual Court to uſurp on the Temporal Juriſdiction, becauſe 
:t was to draw the People and their Cauſes ad aliud Examen, 
than where by the Law they ought to be tried. 


« 
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is no Wonder that the Archbiſhop before mentioned ſhould 
exhibit ſuch Articles to the King, and to the Lords of his br. 
vy Council of Abuſes in granting Prohibitions, when he toid 
bim that it was clear in Divinity, that the King had Authori- 
ty to take any Eccleſiaſtical Cauſes from the Determination 
of the proper Judges, and to determine them himſelf; buc my 
Lord Coke told him at the ſame Time, that the King in his 
own Perſon could not judge any Cauſe whatſcever, n-ither 
could the Lords of the Privy Council direct the Judges in the 
Adminiſtration of Juſtice, or ſet Bounds to the jus iidiction of 
any Court of Judicature. 

It will appear by the Anſwers what the reſt of the Objections 
were, which Anſwers, being the Reſolutions of all the Judyes 
of England, are of great Authority in the Law; and ther. fore 
I will ſhew what they were, and what Proceedings have Leen 
in like Caſes ever fince. 

They all held, That Prohibitions might be granted even after 
2 Sentence in the Spiritual Court, for tho“ by the Procecdirg; 
there, the Juriſdiction might be affirmed, yer it was a Mittuke 
of that Court to hold Plea, even at the Inſtance of the Party, 
in fuch Matters, which did properly belong to the Tempo: al 
Courts; ſo it was the Folly of the Plaintiff to proceed there 
in any Cauſe not proper for their Judicature, and theref » : - 
the Proceedings in ſuch Caſes are coram non judice, and Pros 
bitions may be granted at any Time, as well after Sentence 
before; but if the Defendant will confeſs the Allegarion in tue 
Libel, and thereupon Sentence ſhould be given, then 'tis tœo 
late to move for a Prohibition, upon ſuzgeſting any Mitter 
contrary to his Plca ; for, tho' his Confeſſion cannot griie any 
Juriſdiction where the Court had none before, yet this being 
meerly for Vexation and delay of Juſtice, (r) a Prohibi wn 
will not be granted, unleſs he proves his Suzgeftion to be 
true. . 

"Tis true, Prohibitions ought not to de granted upon any 
frivolous Suggeſtion, which the Prelates objected had been two 
often done; as for Inftance; There was Libel for Tithe+, the 
Defendant ſuggeſted that he was diſcharged by the Paiſon, up- 
en giving him a Cup of Buiter'd Ale, which cured him of a 
Cold, aud upon this Sugzeition he obtained a Prohibition; 
bur they do not tell us in what Court, or in what Term, nei— 
ther did they produce the Record; it was certainly a very ri- 
dieulous Agreement, if avy ſuch was made, and it could never 
be admitted a Conſideration to diſcharge the Defendaut from 
the Pay ment of Tithcs, 
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Bur Prohibitions may be granted upon 
Mn a Collateral a Suggeſtion of ſome Collateral Matter; 
Sugizcſtion. which doth not appear in the Libel it ſelf; 
as if the Suit is for Tithes of Sylua Cedua, 
the Defendant may ſuggeſt, that the Trees were more than 20 
Years growth; ſo if the Suit is for Tithes in Kind, (/) he may 
ſuggeſt that the Place is not within the Limits of the Pariſh. 

Une acitneſs.} Prohibitions have been frequently denied 
in Cautes which are proper for the juriſdiction of Spiritual 
Courts, upon a Suggeſtion that thoſe Courts refuſe the Proof 
of one Witneſs; fo is My 12. And Five Years after that Reſo- 
lation a Defendant was ſued for Tithes, and ſuggeſted (m) 
that he had a Leaſe of them, which the Spiritual Courr would 
not allow, becauſe he had but one Witnets to prove it; but he 
could not have à Prohibition, for that Court having Cogni- 
zance of the original Matter, ſuch Suꝑgeſtions had been uſual- 
ly made for Delay; tho' if he had pleaded the Leaſe, (n) and 
offered to prove it by One Wirnets, and the Court had refu— 
ſed hat Proof, in ſuch Caſe a Prohibition would have been 

ranicd, 

It hath been likeviſe denied where the (e) Suit was for a Le- 
gacy, and the Pa»rment wa- proved by One Witneſs. 

But the later Authorities are ctherwiſe; as if a Defendant 
pleacs a Releaſe of the Legacy, ard proves it by one Witneſs, 
a Probilit en ſhall he granted, if the Spiritual Court mould re- 
fuſe ſich reg, becuſe at Common Law vel. Proof is good 
(o) even wnhnink = Record; for if there is a Judgment or Sta- 
tute agai e a Man, ke may prove the Prymert of the Money 
by one Witnes, and that is admitted to be a very good Proof, 
and fo it is to prove the Hand of a Witneſs (4) who is dead by 
one Witneſe living. 

As for Leoncies, this Diſtin ion hath been made, hat where 
it iſſues ont a Charrel (r) no Prohibition all go to a Suit for 
ſuch a Legacy; bot if i: Hive out of Lands, a Proþibiti2n will be 


granted, becauſe the Spiritual Courts have no Juriſdi ion of 


Lars. 

I: has beer likewiſe held that "ti; not properly a Legacy, () 
where Lands ure appointed to be ſold by Exccutors, and the 
Money to be divided; to that if a Suit is for any Part of it, a 
Prabibition will be granted 


(H 2 Rol. Abr. : S2. (% 1 Cro. 269. 12 Rep 67. (1) 
2 Rol. Abr. 302. lob. 247. Telv. 92 (e) Her. 87. (5) Hob. 
188. (4) Hob. 247. (r) 2 Rol. Abr. 234. () Hob. 265. 
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(527) 
Ouare Impedit. 


HIS is a Writ which lies for him who is ſeiſed of an Ad- 

vowſon, and is difturbed in the Right of Preſentation ; 
and becaute tis now become the uſual Remedy in ſuch Caſe, I 
ſhall give a ſhort Account. 


1. Of the Writ it ſelf. 

2. Who may bring it, and who not. 

3. Where it muſt be brought, and the Form of the Decla- 
ration. 

4. Of what Things it lies. 

5. Where ir mall abate, where not. 

6. Againſt whom it may be brought. 

7, Of the Defendant's Pleas. 

8. Of the judgment in a Quare Imfedit, Cc, 

9. Ot Writs of Error on ſuch 4 judgment. 


1. And firft, as to the Writ, tis certainly very ancient, and 
my Lord Coke was fo far in the right to tell us, that it was 
more ancien than rhe Time of Ed. 1. (a) tho' he was in the 
Wrong in cinng Glaruil to prove it; (þ) tis true, he wrote in 
the Reign of II. 2. but the Places cited in the Margent of the 
ſecond Inſtitutes do not relate to a Quare Iinbedit, but to an Aſ- 
hrs de ultima Praſertatione ; for that was the uſual Remedy in 
thoſe Days to recover Preſentations ; and the Reaſon is plain, 
becauſe an Aſüze was feftinum remedium, for th: Tenant ought 
to appear upon the Summons; if he failed, there was a Re- 
ſummons, upon which there could be no Eſſoign; and if he till 
failed to appear, the Aſſize was then taken by Default. 

If he did appear upon the Summons, he could not delay the 
Demandant; tis true, he might take Exceptions, either to the 
Writ, or to the Return, bur rhote were foon determined; he 
might likewiſe pray a Day to pleat; and if the Court gave 
him thac Liberty, then the Jury was to appear upon a new 
Proeeſs, and in the mean Time Six of mem were to view the 
Church, that they might put the Demandant into Poſſeſſion if 
he recovered, 

But there were ſome Inconventencies in this way of Proceed- 
ing, for an Allze would not lie of a Prelend. becauſe by the 
Form of the Writ the Jurors were require vie the Church, 
and theref re in RKuverence to the Cathedrals, wners Preberds 
are, this Writ wouid noc he. 


. 


72) > Inſt. 355. (E) Lid. 13. cap. 20, 21. 
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Neither eould it be brought by the Demandant but where he 
or his Anceſtors had preſented ; nor by Coparceners, becauſe 
of the Privity which is between them, for that is contrary to 
the Form of the Writ, which muſt always be brought againſt 
him qu; advocationem deforceat ; (r) and he who brings it muſt 
have the ſame Eſtate which he had when he made the laſt pre- 
ſentation; for if Leflee for 40 Years preſented laſt, and after- 
wards his Eſtate became enlarged for his Life, and then the 
Church had been void, he could not have an Aſſize de ultima 
Preſentatione, becauſe he had another Eſtate. 

But in all theſe Caſes a Quare Impedit would lie, tho* we rare- 
ly meet with any till after the Starute of * Marlbrige, becauſe 
ar Common Law the Proceedings in it were very tedious, viz. 
by Summons, Atrachment and Diſtreſs infinite ; and this was 
found to be very inconyenient to Patrons, by reaſon of the 
Lapſe which might eaſily incur by the long Formalities in ſuch 
Proceedings; but by that Statute it was provided, that if the 
Defendant doth not appear upon the grand Diſtreis, (that is, 
upon a Writ dired&ed to the Sheriff, commanding him to Di- 
ſtrein the Defendant per omnes terras & catalla ſua, Sc. Et 

wed habeat corpus, ©c.) then Judgment ſhould be given for the 
laintiff, and a Writ awarded to the Biſhop to admit his Clerk, 
and this is the Courſe at this Time. | | 

About 18 Years after this Statute was made, we have an Ac- 
count of a Quare Impedit brought by Ei. 1. againſt the Bi- 
ſhop of Litchfeld; (4) and becauſe tis the firſt which is men- 
tioned in our Books, tis probable that might be the Reaſon 
why my Lord Cote tells us, that the Writ was as ancient as the 
Reign of Ed. 1. 

It doth not appear in what Year of that King's Reign it was 
brought, but it muſt be after his 13th Year, becauſe the Judg- 
ment was, that the King ſhould recover his Preſentation, and 
have a Writ to the Biſhop to admit his Clerk, and that he 
ſhould recover Damages according to the Statute, which mult 
be the Statute of Weſtm. 2. which was made in that Year. 

But be it when it will, it ſeems the Reporter was miſtaken in 
the Law, that the King ſhould recover Damages; for, before 
that Statute, the Plaintiff in a Quare Impedit could recover no 
Damages, becauſe. it look'd like a Profit which ſavoured of 
Simony ; and even after that Statute the King could not re- 
cover Damages, for he was not comprehended in that Clauſe 
by which Damages were given, viz. That if the True Patron is 
diſturbed, and he lrinos a Quare Impedit, and pending the Suit the 
Biſhop ſhuuld preſent by Lapſe, in ſuch Caſe if the Plaintiff recovers 
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he ſhall have Damages to two Years Value of the Church, Cc. and 
there is a Judicial Writ in the Regiſter, to be directed to the 
Sheriff to impanel a Jury to inquire into the Value, Sc. but 
if he did not loſe his Preſentation, the Plaintiff in ſuch Caſe 
was to recover but f half a Year's Value, Sc. | 

Now the King could not be intended by this Clauſe, (f) be- 
cauſe he can never loſe his Preſentation. | 
But to return, my Lord Coke tells us, (e) that Anno 8 E. 1. 
there were three Writs de advocationibus Ec. leſiarum. 


1. A Writ of Right of Advowſon. 
2. A Quare Impedit. | 
3. De ultima Praſentatione. 


A Writ of Right of Advowſon is, where one hath an Advow- 
ton in Fee, and ſuffers a Stranger to Preſent a Clerk, who is 
afterwards inſtituted and indutted by this Writ; he might re- 
cover his Right again ; but a Purchaſer could not have this 
Writ without alledging a Preſentation in his own Time, and 
o muſt the Defendant in an Aſſize de ultima Preſentatione ; 
therefore a Quare Impedit was provided to remedy this Incon- 
veniency, for in ſuch an Action the Preſentation may be 
alledged in him of whom the Purchaſe was made. 

There was another Inconvenieney in the Caſes before men- 
tioned, (5) for the Demandant in a Writ of Right of Ad von ſon 
could recover only the Inheritance, and not the Preſentation; 
he could not remove the Incumbent, for he was not ſo much 
as named in the Writ; he was to be at Peace whilſt the Par- 
ties were contending for the Right; and the Reaſon was, be- 
cauſe he might the better intend the Cure committed to his 
Charge. 

Beſides, it was preſumed that the Biſhop, who had the Care 
of the whole Dioceſe, would do Right to every Patron, and not 
admit any Clerk vithout juſt Cauſe. | 

This was likewiſe remedied by the Statute of V. 2. and by 
Quare Impedit, (i) fo as it was brought within fix Month: after 
the luſtitution of the Clerk; for upon a Recovery in ſuch Caſe 
he ſhall be removed. | 

And tis ro be obſerved, that the Biſhop and Incumbent are 
now uſually named in the Quare Impedit ; the one to prevent a 
Lapſe, which might otherwiſe devolve on him pendente lite, the 
other that he might be made a () Party to che Suit, ard io 
be removed by a Judgment obtained againſt him, without a 
Scire facias to ſhew Cauſe why he ſhould nor. 


— 


Co. Ent. 507. (f) 6 Rep. 51. Dyer 326. 24. f. ( 
2 Inſt. 355, (b) 6 Rep. 30. (i) W. &. cap. 5. Anno 
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But the ſure Way to prevent a Preſentation to take Effect 
fendente I te, is to ſerve the Biſhop with the Writ ve admittas, 
c. and if he ſhould afterwards admit any Clerk, and the 
Plaintiff thould recover, he may have a Quare Incumbravit, &c. 
againſt the Biſhop, and ſhall remove him who came in pendente 
lite, let it be by what Tule it will. 

Who miy bung it.] (z.) In the next Place I hall ſnew who 
may bring a Q-are Impedit, and who not. 

But before 1 proceed upon this Matter, it may be neceſſary 
to inform the Reader that there muſt be a Diſturbance to 
maintain this Action, and that the Effect of it is to gain the 
Preſentation, and therefore a Man cannot have tuo Suits for 
the ſame Thing; for 'tis the Nature of this Action to be final, 
either upon a Diſcontinuance or a Nonſuit, (1) but he may have 
as many as he will againſt ſeveral Perſons. 

The Grantee of the next Avoidance may maintain a Quare 
Impedit, (in) againſt the Patron. 

The Husband may have it alone where the Church of his 
Wife becomes void, (x) during the Coverture; tis true, Juſtice 
* Berkely was of another Opinion, and he made this DiſtinQion, 
that where they ſue for a Perſonal Wrong, they need not join, 
bur where they have a joint Intereſt, as (he ſaid) they had in 
a Quare Impedit, there they muſt join. 

Bur the better Opinion is, That the Husband hath an Intereſt 
alone, tho it ariſes our of the Right of the Wife, becauſe the 
Preientation which is to be recovered is no more than a 7 Chat- 
tle, which is veſted in the Husband by the Intermarriage ; and 
to ſhew that it is an Inrerctt vetted in him, it hath been held, 
that if the Church become void, and then he dics, his Exe- 
cutors ſhail have the Preſentation ; which made the Lord Chief 
Juſtice Arderſen queſtion whether, in + Specort's Caſe, as tis 
reported by Mr. Goldiboroueb, the Adtion was well brought 
by Husband and Wife, or whether it ought to be brought by 
the Husband alone without the Wite; tho' he doubted of the 
Law, whether the Pretentation ſhall go to his Executors as 
above-mentioned, | 

And as the Grantee of the next Avoidance may have it, ſo 


may his Exccutors (o) for any Diſturbance in the Life time of 


the Teftator, and the Damages which they recover ſhall be 
Aſſets in their Hands; and this is wi:hin the Equity of the 
Statute of 4 Ed. 3. cap. 7. (») which gives Actions of Treſ- 
pals to the Exccutor, for a Treſpaſs done to the Teſtator. 


(1) Hob. 137. 7 Rep. 27. () 2 Roll. Abr 375 (n) 1 Inft. 
351. * March 47. Het. 159. Litt. Rep. 274. 4 5 Rep. 
37. Gouldf. 35. 3 Leon. 199. (e) Owen 131. Cro. Eliz. 
811. (7) 1 And 2432. 
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If a Man builds a Church, and is diſturbed in the Preſen- 
tation, () he may have a are Ii pedit, without alledging a 
Preſentation by any one, (r) tor that makes no Title. 

But generally, he, who will maintain this Action, mult ei— 
ther alledge a Preſentation in himtelf, or in him under whom 
he Claims; and if there are diſtinct Patrons and Incumbents, 
the Qi are Impedit muſt be pr ſent re ad medietatem Eccleſia; 
but in luch Caſe it may alſo be præſentare ad Eccleſiam, (/) be- 
caule rhe Half is but as one Church to him. 

So where there are diftin& Portions of an Advowſon in one 
and the ſame Church, as where one hath the firſt Portion, and 
another the ſecond, Sc. he who is diſturbed may have a 
nave Imbedit præſentare to ſuch a Port; () but he mult ceclare 
that he was ſerzed of the Advowſon ot that Part, and not 
alledge that he was ſeized generally; for if he doth, the Action 
ſhall «bare. | 

But where there is but one Incumbent, tho' ſeveral Perſons 
have a Right to the Advowlon, and to Preſent by Turns, vet 
the Quare [nped.t ſhall not be jreſentare ad medietatem, (] or 


to ſuch a Part; bur ad Ecleſtam generally, 


And 'tis to be ob'ervec, that tis not always neceſſary that 
the Patron ſhould be named in this Writ, bur only in ſuch 
Caſes where he would be deveſted of his Intrreft or Eftare by 
the Judgment; for the“ King may bring a Q»avre Imtedit againſt 
the Incumbenr, who came in by Simony, without naming the 
Patron. 

vo may not] It cannot be brought pending another 
Quare Impedit againſt the tame Defendant, and for the fame 
Ayoidance. 

If a Biſhop collates wrongfully ; as for Inftance ; upon a De- 
privation, without giving the Patron Notice of it, and then the 
Patron grants the Advowſon to avother, this Grantee cannot 
have a Quare Impedit (x) againſt the Biſhop and his Incumbent, 
becauſe it was a Thing in Action which che Patron had de- 
itroyed by this Granr, 

It mutt be brought in that County where There it map 
the Church is; but for an Advo ſon in Wales be bzovght, and 
the Writ is to be brought in the next Ene. br thy Fo:m of 
liſp County; that is, as my Lord Va»gban reiis tie Declaration. 
us, (y) when the Church is within che 
Marches of Wales, becauſe the Lords Marhers could not write 
to the Biſhops of Wales, which the Judges in their Circuirs 
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(q) Vaugh. 57. (r) 2 And. 49. (J) 10 Rep. 136. Dyer 
79 . 5 Rep. 102. () 2 And. 23. (=) 10 Rep. 130. 
1 Inft. 18. a. * 2 Lut. 1089. (x) Cro. Eliza 811. Oven 131. 
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might do, where the Churches were within the ancient Shires 
belonging to the Principality of Wales. 

As to the Declaration, tis not ſufficient for the Plaintiff to 
alledge, (2) that he, or ſuch a Perſon, from whom he claims, 
were ſeized of the Advowſon of the Church, but he muſt al- 
ledge a Preſentation made by one of them ; for if nor, the De- 
tendant may Demur to the Declaration, except where a Man, 
by the King's Licenſe, makes a Church Parochial, and ap- 
points it to be preſentable ; there if he is diſturbed he may 
have a Quare [mpedit, without alledging a Preſentarion in any 
Perto:., becauſe of the Neceſſity of the Thing. 

New, the Reaſon why a Preſentation mult be alledged in the 
Plaintiff 1s, becauſe in its Nature "tis Indifferent and Mili- 
tant, as my Lord VHaungban calls it; and it may be annexed to 
fuch a Title, which may prove the Defendant to have a Right 
to the next Avoidance ; therefore the Plaintiff muſt join the 
laſt Preſentation to his own Title, by which it may appear that 
he hath a Right to Prefent now as well as then. 

So Ikewiſ: the Defendant muſt alledge a * Preſentation in 
himſelf, or in thoſe from whom he Claims; becauſe in this 
Action both Plaintiff and Defendant are Ators ; the Plainnft 
muſt alſo ſhew a + Diſturbance before the Writ brought, other- 
wiſe it ſhall abate. 

Next co the Declaration, ir may be pro- 
Ot what things per to give ſome Account of what Things 
it lies. it lies; as for Inftance, it lies of a Donative, 
and in ſuch Caſe the Plaintiff muſt declare 

(a) g permittat em profeniare ad Eccleff xm. 

It lies for a Diſturbance to Preſent to a free Chapel, which 
the Plaintiff hath by a Grant from the King, (6) if the Sherift 
will not put him in Poſſeſſion; but in this Caſe, and likewiſe 
for a Diſturbance to Preſent to any other Chapel, the Writ 
muſt be () treſentare ad Capeilam. | 

If tis in the Caſe of a Prebend, it muſt be brought in that 
County where the Cathedral is, (4) and be preſentare ad Pre- 
bendam; (e) if of a Vicaridge, it mult be preſentare ad Vi- 
cariam. 

It lies for a Deanry or Archdeaconry, (f) and generally for 
any Difturbance to 3 1 upon > wag vey of any Church. 

i And becaute of that Prejudice which might 

Where it all incur on Patrons by Reaſon of the 3 
not avate , * therefore the Courts at Weſtminſter, even 
where it Mall. before the Statute of Feofails, were always 
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Lit. 244. 2 Roll. Abr. 380. (6) 2 Roll. Abr. 330. (c) 2 Roll. 
Abr. 380. (4) Dyer 194. (e) Dyer 339. (6) Cro, Eliz. 141. 
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very cautious not to abate this Writ, either for falſe Latin or 
for want of Form; for tho the Party might have a new Writ, 
yet if not brought within fix Months from the Avoidance, the 
Church would Lapſe to the Biſhop. 

Tous where the (e) Adverb Ad was left out, viz. gite dona- 
tionem ſuam, inſtead of ad donationem ſuam ſpectat, this was 
amended. 

So where it was preſentare ad Ecrlefp.m, () when the Title 
was to preſent to a Vicarige it was amended, for Vicaria eff 
Lalſia; and ſo it was generally in any other Cafe, where it 
appear'd that the Miſpriſion of the Clerk was the Occaſion of 
the Faulr. 

If the Plaintiff, who was the Son and Heir of an Earl, ſhould 
have that Dignity by Detcent, pending the Writ, it ſhall not 
abate, hecauic it was by the A& of God. 

It ſhall not abate by the Death of one Coparcener or Join- 
tenant, where they are either Plaintiffs or Defendants, nor 
by the Releaſe of one of them to the Incumbenr of all Actions 
concerning the Preſentation; but it ſhall be a Bar to htm who 
gave the Releaſe, (i) and he ſhall be ſumraoned and ſevered, 
and the ether may proceed. 

The Death ot the Patron, pending the Writ, doth not abate 
it; that is, if a Quare [mpedit is brought againſt the Biſhop, 
Patron and Incumbent, as 'tis uſual; but in ſuch Caſe, if 


Judgment ſhould be given againſt the Patron, 'tis erroneous ; 


() for it ought to be given againſt the other two, and not 
againſt the dead Man. 

So if the Incumbent ſhould die pending the Writ, and the 
Diſturber ſhould Preſent again and die, a Quare Impedit would 
lie upon the firſt Diſturbance ; but it mutt be by Fournies 
Arcompts, that is, tho' the firſt Writ is abated by the Death of 
the Incumbent, which the Plaintiff could not avoid; yet if he 
bring a new Writ within 15 Days afrer the Abatement, that 
Mall be a Continuance of the firſt Writ, and ſhall prevent the 
Defendant to take Advantage of any Matter which might ariſe 
after that Writ firſt brought. | 

"Tis certainly true, that the ſame Per- QUhere it ſhall 
ſon ſhall not have ſeveral Onrare Impedits avate. | 
for one and the ſame Church, (1) for, 1f he 
hath, one way be pleaded in Abatement to the other. 

So if the Biihop, againſt whom the Writ is brought, or any 
other Defendants (») ſhould be miſ-named, tis a good Cauſe 
of Abatement ; and {io it is if the Plaintitt ſhould be made a 


(e) Cro. Eliz. 119. (+) 1 Roll. Rep. 237. Cro. Car. 74. 
{i} 2 Roll. Abr. 411. (&) Cro. Eliz. 324 (!) Hob. 137. 
.z) Hut. 77. 
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Knight, pending the Writ, becauſe it was at his Election 
whether he would take that Degree upon him or not. 

So if the Plaintiff is nonſuited after the Defendant appeared, 
or auf er he hath pleaded, for this is Feremptory, and a good 
dar in anv other Ozare Impedit, tho“ brought within the fix 
months, (+) begaute the Detendan', upon a Title pleaded, hath 
„ Wirit to the Biſhop to admit his Clerk, winch is a good Bar 
to ano her Action of that Nature. 

ur it three are Plaintiffe, and two are nonſuited, the 
! «foncant ſhall not have a Writ to the Biſhop, becauſe the 
rd may have a good Title. 

And "is to be obierved, that if it ſhould abate for any Fault 

te Declaration, 69 the Defendant ſhall have a Writ to the 
hop to anmit his Clerk, and fo he ſhall if Judgment is given 
dona Demurrer ; but then the Defendant's Tule muſt appear 
in the Declaration. 
| if one Tenant in Common brings a Quare 
Ten ts in Inpetit againſt his Companion ( þ ) who hath 
Cemmon. an equal Intereſt with him'elf; and this ap- 

ars in the Declaration, and the Defendant 
Picads it in Abatement, yet he ſhall have no Writ to the Bi- 
mop, becauſe he did not make any compleat Title to himſelf, 
bu: only in Common with another. | 

And now I have mentioned Tenants in Common. (%) I ſhall. 
ohlerve tnat they and Coparceners, and Join-tenants ought to 
Jen in this Action; (r) but yet there is a Caſe where one Te- 
mant in Common preſented alone; and upon a Mo wn in Ar- 
reſt of Judgment this was objected, bur it was over-ruled ; the 
Bok doth not tell ue for whar Reaſn, but that uv; on the next 
Avoidance they might join; and if they were diſturbed, u Orare 
[:-5-4it would lie, which can be no Reaſon why one ſhond Pre- 
zent, ard to get the entire Patronage ; fo that this muſt be a 
Ai: tuke in the Reporter, and he himſelf puts a Quære to it. 

It hath been a Queſtion, whether the 
© a nT whomit Patron, who is the Difturber, onght to be 
ap be b204169%, named in the Writ, becanſe rhe Naming 

hit doth not ſeem to be material]; for if he is 
named, and ſhould die pending the Aion, it ſhall not abate, 
ae alrcady hath been obſerver ; befides, rhe Ineumbent, who is 


the Pilturber, is always in Poſſeſſion, () end he is eafily 


known, bur it may be difficult to find out who preſented him. 
Pur now the Law 1+, that if the (t) Patron ie not named in 
the Writ, the Incumbent may plcad it in Abatement ; but the 
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Ordinary eannot have that Plea, becauſe his Acts do not de- 
pend upon the Patron's Right. 

And the Reaſon ſeems to be very plain why the Patron ouphe 
to be named, for he ought not in common Juſtice to be di ſpoſ- 
ſeſſed of the Patronage, without being made a Party to the 
Suit, that he may have Liberty ro defend his Title, eſpecially 
where he is to be deveſted of his Inhericance by the Judgment 
given aguinſt him; tho' it may not be ſo material to name him 
where the Preſentation is only to be recovered. 

Burt the naming the Incumbent doth not concern the Patron, 
{#) for he cannot defend his Title, becauſe ar Common Law 
he could not plead any Plea which concerned the Right of the 
Patronage ; yet he muſt be named in the Writ ; for otherwi'e 
the Patronage, and not the Preſentation, will be recovered ; 
and by Conſequence the Incumbent will not be removed. 

If the King 1s Patron, he may not be named in the Writ ; 
and if he brings a Quare Imtedit, he need not Name the Pa- 
tron who preſented laſt ; unleſs where the King hath a Title to 
Preſent by Lapſe, or by Simony ; and in ſuch Caſes if he is 
diſturbed ro Preſent, he muſt name the Patron. 

So where a Biſhop hath collated by Lapſe, a Quare Impedit 
may be brought againſt the Collatee without naming ihe Patron. 

It ie uſual likewiſe to make the Ordinary a Defendant; and 
the Reaſon is to prevent a Lapſe; for if the Patron is diſturbed, 
and the Church is not full, a Lapſe may incur pendente lite, 
which my Lork Ccke “ tells us, is prevented by naming the Oy- 
dinary ; and that if in ſuch Caſe he ſhould collate, his Clerk 
would be removed upon the Recovery of the Patron in the 
Quare Imtedit. 

But ſome late Writers are of another Opinion, viz. That 
barely making the Biſhop a Defendant doth not prevent a Lapſe, 
unleſs he is alſo found to be a Diſturber, and that it cannot be 
for the Benefit of the Patron to name him in that Wrir; for if 
by the naming him a Lapſe ſhould be prevented, then if the 
Patron ſhould recover againſt a Difturber, he can only have 
Damages to Half a Year's Value of the Church ; but if a Lapſe 
is not prevented by naming him, and he ſhould collare becauſe 
the. Patron was diſturbed, and did not recover his Preſentation 
within fix Months after the Avoidanee; then if he ſhould hap- 

en to recover afrerwards, he ſhall have Damages to two Years 
2 of the Church for the Loſs of his Preſentation ; and this 
is given by the the Statute W. 2. cap. 5. but if making him a 
Party would prevent the Lapſe, then the Patron ought not to 
recover the two Years Value in any Caſe, becauſe tis his Fault 
not to make the Biſhop a Party. 


— 


(½) Hob. 129. 7 Rep. 26. 2 Lut. 1089. * 1 Inſt. 344, b. 
2 Cro. 93. 
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Having ſhewed who are to be made Parties to this Adtion, 
I well now give an Account of the Proceſs againſt them, which 
is by Summons, Atta hment and Diſtreſs ; and if brought againſt 
ſeveral, they may have ſeveral Effoins before Appearance, 
which may be taken either upon the Summons or Attachment; 
and if oe of the Defendants is eſſoined, it muſt be adjourned 
for ff een Days, and the ſame Day is given to the reſt; and if 
the Plain tit doth not adjourn the Eſſoin he ſhall be non-ſuir, 

But the Defendants are not bound to appear after they have 
cult their Eins, becauſe this may be done by a Stranger; but 
they muſt appear upon the Grand Diſtreſs, otherwiſe the Writ 
Mall be awarded to the Biſhop, (a) and ſo it ſhall if they ap- 
pear ang make Default. 

So one may appear before the reſt, and Proceſs ſhall be con- 
rinued e ti Diſtreſs can be had againſt them, and the Plaintiff 
way declare againſt him who appeared; and if he pleads non 
In pedioit, ., there ſhall be a Writ awarded to the Biſhop 
with a Ceſſit Executio till the other have pleaded. 

The Biſhop, Patron and Incumbent, who are uſually the De- 
fendants in this Action, have all of them diftin& Pleas. 

And firſt, the Biſhop, if he hath no Title to collate, gene- 
rally pleads that he claims nothing but as Ordinary, and to 
demands judgment, if he is not proved to be a Diſturber. 

He can plcad no other Plea, eſpecially if the Church is full; 
for baving inſtituted a Clerk upon the Preſentation of another 
Patron, he cannot plead his Title, nor counterplead that of 
the Plaintift as the Incumbent way, becauſe the Ordinary hath 
nothing to do with the Patronage, either in Intereſt or De- 
pencency. h WAG AIG, 

Then as to the Plea of the Patron, if his Clerk hath got In- 
ſtitution, he may plead a Tirle pro forma, and that by Reaſon 
thereof he pretented, and, that his Preſentee was admitted, in- 
ftituted, and indutted ; which is a full Poſſeſſion, and that will 
be a gond Title *rill a better doth appear. 

Bur if both are out of Poſſeſſion, then they muſt plead a good 
and ſufhcicnr Title, otherwiie _—_ cannot have a Writ to 
the Biſhop to admit the Preſentee; for in ſuch Caſe the Plain- 


tiff and Pefencants are Actors, (5) and they muſt both ſet 


out their Titles by alledging a Seiſin of the Advowſon, and a 
88 by the Patron, or at leaſt by thoſe under whom he 
Claims. 

In the next Place, as to the Incumbent's Plea, *tis to be ob- 
ſerved that before the Statute 25 Ed. 3. cap. 7. if a Patron had 
ſuffered a Beneñce to Lapſe, and the Biſhop had collated, and 
atrerwaris the King pretending a Title had brought a Quare 
Impedit againſt the Ordinary and the Incumbent, he would 


— 


(a) 1 Roll. Abr. 587. (5) Vaugh. 3, 8. 
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certainly have recovered; becauſe as he was not bound by 
Lapſe, ſo the Defendanrs could not fave themſelves, for the 
could not deny the King's Title, and maintain the Patron's by 
their Plea, becauſe at Common Law they could not plead to 
the Title of the Parſonage, but only in Abarement of the Writ ; 
and ſometimes the Patron would ſuffer ſudgment to paſs againſt 
himſelf by Default without defending his Right. 

So that if a Patron who had no manner of Right, had pre- 
ſented within fix Monts after the Avoidance, and the true 
Patron had neglected to Preſent within that Time, and the 
Biſhop had refuſed rhe Preſentation of the vrongful Patron, 
and had collated by Lapſe, and therenpon that Parron had 
brought a Orare Impedit againſt him and the Incumbent, he 
mutt have recovered, becauſe. by the Courſe of the Common 
Law, neither of them were ſuffered to controvert his Title. 

Bur this Inconveniency was remedy'd by that Statute, which 
gives the Incumbent Power ro counterplead the Xe, Title; 
and not only in his own Caſe, but in Caſes of like Nature, that 
is, where a Preſentee is Incumbent, (c) for he is like an In- 
cumbent upon a Coxtion ; and therefore ſince the Statute he 
may counterplead the Title of any other Perſon who ſhall pre- 
tend a Right of Preſentation to that Turn, to which he was pre- 
ſented or collated, (4) altho' he claims nothing in the Patro- 
nage himſelf. i 

But then he muſt be Perſona imperſonata, (e) that is, he muſt 
be inſtituted and inducted into the Church, and ſo become a 
compleat Incumbent in Poſſeſion; and in ſuch Caſe if the 
Patron ſhould make Default, or plead, (f) an inſufhcient Plea, 
it ſhall not be prejudicial to the Incumbent ; for if the Patron 
confeſſes the Plaintiff's Title, the Incumbent may deny it, (7) 
and ſer forth that of his Patron; and tho' he may in either of 
theſe Caſes pray Judgment, and a Writ to the Biſhop ; yer 
no ſuch Writ ſhall go to remove him *till his Plea is deter- 
mined. 

*Tis likewiſe to be obſerved, that he muſt not only connter- 
plead the Plaintiff's Right, but muſt ſhew his Patron's Title; 
and therefore muit ſer forth that he was preſented, and by 
whom, for that is traverſable, (b) and by this Means it will ap- 

ar whote Title it is that he defends, for he ſhall never make 

imſelf (i) Perſona imperſonata by the Preſentation of one Patron, 
and defend his Title under that of another, tho' it be a Title 
ſurficienr to deſtroy that of the Plaintiff. 

But this muſt be underſtood where he pleads that he was 
preſented by a Stranger, who is no Party to the Action, for 


— 


(c) Hob. 321. Jones 4. (4) 7 Rep. 26. (e) March. 159. 
(F Dyer 1. b. 3 Leon. 47. (g) Hob. 162. () Cro. Car. 591. 
(%) Hob. 319. Jones 5. 2 Lut. 1630, 
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in ſach Caſe he muſt alledge that his Patron was ſeized of the 
Advowſon, or of the Manor to which it did appertain ; but 
if he pleads Plenarty ex preſentatione of the Plaintiff himſelf, 
or by Co//ation from the Biſhop, there he nced not tet out any 
Title. 

So that upon the whole Matter, () the Patron and Incum- 
bent cannot prejudice each other by their ill Pleadirg, or ne- 
glecting plead, for both have a diſtinct Intereſt in the Thing, 
wiz. The Patron in the Advowion, and the Incumbent in his 
Frechold, and in the Profits of the Church; and therefore it 
would be very unreaſon. ble that any Act of the Patron ſhould 
bo pre pidteal to his Clerk after he is inſtituted. or that the 
ASQ ot the Incumbent ſhould be injurious to the Patron. 

But it may happen that neither the Plaintiff nor Defendant 
(1) may have Judgment, but a Third Perſon, where it appears 
on the Pleading that neither of them have any Title: As for 
Inſtance; If one of our Univerſities ſhould bring a Q-are Impedit 
azainit the Defendant, for that the Patron is a Reruſant con- 
vii; and the Defendant pleads that the Advowſon was ap- 
perdent to a Manor, and that two Parts thereof were ſeized 
by the King, who granted rhe ſame to the Defendant, Cum 
pertinentiis ; here the King's Title appears upon the Record, 
and the Plaintiff could have none; becauſe the King had ſeized 
ewo Parts of the Manor, and by Conſequence the Advowſon 
was veſte:| in him; neither could the Defendant have any 
Righr becauſe a Grant of a Manor cum pertinentiis did not 
paſs the Advowton without naming it, therefore the King muſt 
have it; bur where bis Title appears only upon Evidence given, 
there tis otherwiſe, 

Now, tho' the Incumbent cannot prejudice his Patror, yet 
he may deftroy his own Title by ill Pleading ; () as if he miſ- 
rakes a Chriſtian Name, or if he varieth from the Day on which 
rhe Plaintiff dic alledge the Diſturbance to be made: For 
Inſtance; If the Plain::# ſets forth the Diſturbance to be on 
the 29th Day of har, and the Defendant entitles himſelf to 
an incumbency on the 5th of May following, without traverſing, 
confeſſina, or avoiding the Day alledged in the Declaration. 

Bur if he pleads e Diſturba pas, or that there is no ſuch 
Church for which the Plaintiff had brought this Action, he 
ſhall have a Writ to the Biſhop, (») for if there is no ſuch 
Church, the Plaintiff can have no Advantage by that Writ ; 
and if there is, the Defendant will have no Prejudice, for he 
doth not know it, | 

So if he pleads, that pending the Writ, the Biſhop did inſti- 
tute another, who was inducted, this ſhall not abate it, be- 
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(k) 1 And. 233. (!) Moor $72, Hob. 126. mn) Jones 427. 
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cauſe the Defendant did not deny the Plaintiff's Title or the 
Diſturbance, but only pleaded Matter relating to the Biſhop. 

He may plead that the Church is full ex preſentatione of 
the Plaintiff himſelf before the Writ brought, and this will 
abate it. | 

It there are ſeveral Defendants, and Judgment is had againſt 
one by Default, there ſhall be no Writ to the Biſhop, till judg- 
ment is likewiſe had againſt the other; and ſo tis if they (o) 
plead ſeveral Pleas, and one is try'd for the Plaintiff, there 
muſt be likewiſe judgment upon the other Pleas before he can 
have any Elfe ct of his Suit; and the Reaſon is, becauſe he hath 
made ſeveral Difturbers, and therefore muſt recover againſt 
all; for till that is done, it doth not appear that the Title is 
in him. 

Bur if a Writ is brought againſt two Defendants, and one 
of them appeareth upon the Grand Diftreſs, and the other makes 
Default, a Writ ſhall be awarded to the Biſhop to admit the 
Plain itf's Clerk; and then if the other Defendant appears, and 
the Title is found for him, there ſhall another Writ likewiſe 
go to the Biſhop (+) to admit his Clerk, and both being ad- 
mitted, they may try the Right in an Action of Treſpaſs. 

Now when the Defendanrs have pleaded according to their 
reſpe&ive Rights, if the Plaintiff replies, and Iſſue is join'd, 
the Jury muſt enquire into four Things; 


1. Whether the Church is full or not. 
2. If full, then ex crjus praſentatione. 
3. If fix Months are paſſed fince the Avoidance. 


4. And laſtly of the “ yearly Value of the Church, which 
they are to find, deducting what is paid out of it. 


If they ſhould neglect to enquire into theſe Particulars, (4) 
it may be ſupply'd by a new Writ of Enquiry, and no Wr:t 
ſhall go to the Biſhop (yr) till the other 1« return'd, or the Da- 
mages releaſed, for 'till that Time the Judgment is not given 
upon the whole Record. | 

So if the Jury give a Verdict for Ceſts, which they ought not 
to do in the Action, yet if there is a ipecial Entry of the Judg- 
ment, viz. (s) quod nullo habito reſpectu to the Coſts, and the Court 
awards that the Plaintiff ſhall recover Damages, this will help it 
and make 1t good. 

Def the Juogmert, and the Effects of it.] The Judgment is 
to recover the Preſentation and Damages, of both which 1 ſhall 


(e) Brownl. 161. (p) 2 Inft. 124. *F Cro. Car. 592. 
(4) 10 Rep. 119. (r) Noy 66. (=) 1 Roll. Rep. 363. 
3 Bulſt. 175. 

treat 
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treat diſtinctly, for in Effect they are two Judgments, the one 
3s, that the Plaintiff ſhall have a Writ to the Biſhop, c. which 
is the final judgment between the contending Parties, by which 
the Right is determin'd; the other is for Damages given by the 
Statute N z. which were not recoverable at Common Law. 

As to the Preſentation, à Writ ſhall be awarded to the Biſhop, 
an! in ſuch Cale the Incumbent muſt be remov'd, if he was a 
Par'y to the Suit. 

"Tis true, in Boſwe#/'s Caſe, (:) tis ſaid, that if the Church 
is full of one who is a Stranger to the Writ, and if it happen to 
be pendente lite, and the Plaintiff recovers, he ſhall have a Writ 
to the Biſhop to remove him; and tho' it ſhould afterwards ap- 
pear that he had a Right to continue Incumbent, yet the Biſhop 
is excuſed by the Writ. 

Eut this Caſe is fince denied to be Law, for regularly there 
ongh” not to be a Writ to the Biſhop („) without a Scire Fac” 
fir(t brought againſt the Incumbent, to ſhew Cauſe why the Plain- 
tiff ſhould not have Execution, becauſe tis unreaſonable to turn 
a Man out of Poſſeſſion, without giving him an Opportunity to 
defend it. 

Tis true, the Biſhop (w) can be at no Prejudice by admit- 
ting the Clerk for the Reaſon before-mention'd, tho' another 
is in Poſſeſſion, or th»* himſelf had collated pending the Acti- 
on; but by his Refulul or making an intufficient Return to the 
Writ, he may be fined, and a Siut alias awarded to him upon 
a Penalty. 

And not eniy fo, but a Dave non admijit (x) lies againſt him, 
which mult be brought in that County where the Refuſal was 
made, but he may plead, that the Church is litigious between 
the Plaintiff, and a Stranger. 

crit of Erro2.]) Bur e the Defendants may bring a Writ of 
Error to reverſe the Judgment, and then the Court where the 
Proceedings are, may grant a Suverſedeas to the Writ awarded 
to the Biſhop. | 

It hath been a Queſtion, if the Biſhop (y) pleads that he 
claimed nothing bur as Ordinary, and Judgment 1s obtained 
a gainſt him and the reſt of the Defendants, whether he ought 
ro be joined in the Writ of Error, becauſe he hath no manner 
of Loſs ; but the better Opinion is, that he ought to be joined, 
for he is a Party to the Record, 

If rhe judgment ſhould be affirm'd upon the Writ of Error, 
the Plaintiff in the Action ſhall have Damages; but the Plaintiff 
in Error ſhall have none, if the Judgment ſhould be reverſed ; 


— 


(t) 6 Rep. 51. (2) Sid. 93. (w) 3 Leon. 138. 
(x) Cro. Car. 342. Dyer 40. ( y) Cro., Eliz. 62. 2 Cro, 
94. 
and 
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and upon ſuch Reverſal the Judgment in a Quare non adm;ſit, 
(z) if any ſuch ſhall be, muſt be alſo reverſed. 

Damayes.] As to the Recovery of Damages, I muſt ob- 

ſerve, that at Common Law none were recoverable in a Quare 
. — 

In pedit, they are given by the Statute of . 2. (a) and arc thus 

divided : 

If the Defendant diſturbs the true Patron, fo that by ſu-h 
Diſturbance the fix Months paſs before be can recover, then 
if the Biſhop collates (as he may) the Patron loſes his Preſen— 
tation pro hac vice, and for that Loſs he ſhall have Damages to 
two Years Value of the Church upon his Recovery againft the Di- 
ſturber; and if he is not able to pay it, he mult be committed 
for rwo Years. 

Bur if the fix Months are not paſſed, and the Plaintiff re- 
covers within that Time, then he ſhall have Damages only to 
half a Year's Value, becauſe he recovers his Preſentation ; and 
if the Diſturber is not able to pay it, he ſhall be committed for 
half a Lear. 

But notwichftanding this Matter, (5) there is a late Autho- 
rity, that in ſuch Caſe the Plaintiff thall have no Damages; 
far if the Church is void, he hath the Fruit of his Preſentation 
by a Recovery within ſix Months after the Avoidance; and that 
if the Jury give any Damages there ſhall be a Remittitry en- 
tred upon the Roll without moving the Court; and this is now 
become the conſtant Practice in ſuch Caſes, which ſcems very 
reaſon:.ble. | 
Neither ſhall any Damage be had againſt rhe Biſhop where 
he claims nothing but as Ordinary, unlets the Plaintiſt will 
Iikewife prove that he is a Diſurber, for cill then he is not con- 
victed of any Wrong. 

The King can recover no Damages in this Action, becauſe 
He cannot loſe his Preſentatien by any Lapſe cecaſion'd by the Di- 
ſturber; and ſo He is not within the firtt Branch of the Clauſe 
of that Statute of N. 2. And if the King is not comprehended 
in the firſt Clauſe, He cannot be in the ſecond, for they have 
an entire Dependance on each other, | 

"Tis rrue, this was made a Queſtion Aryo Elz. (c) and it 
was held, that the Queen ſhould recover Damages pro galore me- 
dietatis Eccleſia; and the Abridgment of HFtzberhert (4) is eited 
to prove it, which is likewiſe tiue; bur in che ſame Book (T. 
tulo Damages) tis held otherwiſe, and he cites a Cate Fee, 
3 H. 6. to prove it, bur there is no ſuch Cale in the Mei- 
Book in that Term; and if he was miftaken in that, tis pra- 
bable he might be ſo in the other, for Anno 3 Lz. (2) it as 


— — 


(2) 8 Rep. 142. (a) W. 2. cap. 5. Anno 13. (6b) 5 Lev. 59. 
(e) Dyer 236. b. (d) Fitz. Abr. Tit, Quare Imedit, 18 c. 
(e) Cro. Elz. 162. 1 Leon. 249. 
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adjudged otherwiſe, and a Judgment was reverſed, becauſe 
Damages were given for the Queen. 


Onare Incumbracoit, 


HIS Writ hieth againſt the Biſhop, who within Six Months 
after the Vacation of a Benefice, confers it upon a 
Clerk, whilſt two others are contending at Law for the Right 
of Preſentation. . | 

It is hkewiſe brought on a Recovery in a Quare Impedit, or 
Aſſiſe of Darrein Preſentment, againſt a * Biſhop that hus ad- 
mits a Clerk after the Writ Ne admittas is ſerved on him: But 
if the Biſhop doth Incumber the Church before a Ne admittas 
is iſſued, then the Party proſecuting ſhall have a 2 ave Impedit ; 
for the Ordinary can have no Notice till the Ne 4 'mittas. 

And if the Piſhop delay che true Patron in his Preſentation, 
and the Patron ſues a Qxare [pedit, he may thereupon have a 
Ne Admittas; and if the Biſhop afrerwards admirs the Clerk of 
any other Perſon without a Verdict in a Jure Patronatus, the 
true Patron ſhall have a f Care Incumbraxit againſt the Bi- 
Mop, and thereby recover the Preſentment with Damages: 
Alſo a Writ is to be directed to the Biſhop to diſincumber the 
Church, Sc. 

"Tis ſaid this Writ may be had after the Six Months, and if 
the Plaintiff be Nonſuit he may bring another Writ, and vary 
from his firſt Declaration, for this Action is not final like unto 
Quare Inmped:t. 


Oncre nou Admiſit. See Quaste Impedit. 


HEN u Man hath recovered his Adrowſon, or Preſen- 
W tation, in a Writ of Right of Advowſon, Qnare Impedit, 
or other Action, and the Biſhop doth refuſe to admit his Clerk, 
upon Pretence of Lapſe, Sc. the Writ Quare non Aamiſit may 
be brought againſt him, wherein 'tis neceſſar/ to mention the 
Recovery, and it is to be brought in the County where the 
Refuſal was. Dyer 40. 
And in this Writ the Plaintiff ſhall recover Damages for the 
Refuſal, which is the Ground of the Ad ion. 


* F. N. B. 52. Necd's Inſt. 571. + F. N. B. 37, 48. 
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Recuſants. See Diſſenters. 


T the Reformation, thoſe were deemed Recuſants who 
diſputed the Authority of the Crown in Cautes Eecleſi- 
altical, and denied the King's Supremacy. 

But the Acts of Parliament made againſt Recuſants, parti- 
cularly the 35 Elz. deſeribe a Recuſant ro be one tha does 
not repair to lome Church or Chapel, or uſual Place of Com- 
mon Prayer, to hear Divine Service: And afterwards the Re- 
ceiving the Sacrament of the Church was made a farther Teſt 
of Conformity; And by the 25 3o Car. 2. a Declaration a- 
guinſt Tranſubſtantiation was required to diſtinguiſh Papiſts 
and Popiſh Reculun's from Proteſtants. 

Ar this Day all Perſons are judg'd Popiſh Recuſants Convict, 
who refule the Ouths of Allegiance and Supremacy, or Abjus= 
ra ion; and are liable to ſuffer and forfeit accordingly, iz. 
they incur a Premnire; whereupon they ſhall forfeit all their 
Goods and Cha:tels, with their Lands, &c. 

By the Statute of 35 El:z. c. 2. Recuſants Convict, above 
the Age of Sixtcen Years, are to go to their Places of Abote or 
Settlement, and not travel above Five Miles from thenee, 
without Licence from the King, three of the Privy Council, or 
four Juſtices of the Peace, with the Aſſent of the Biſhop of the 
Dioceſe, or the Lieutenant, or a Deputy Lieutenant of the 
County. on Pain of forfeiring their Goods, 

And by 3 Fac. 1. Conſtables and Churchwardens of every 
Parith, are to preſent once a Year at the Quarter-Seſſions, 
ſuch Recuſants as ſhall abſent from the Church for a Month 
together, the Forfeiture of which is 20 J. per Month, Sc. And 
if a Recufant ſhell Conform, and not receive the Sacrament 
once a Year at leaft, he ſhall forfeir for the firſt Year 201. for 
the ſecond 45 1 and for every Default after 69 / ro be recovered 
in the Quarter-Seſſions, and divided between the King and 
Profecuror. 

An “ Information tam quam was brought againſt a Perſon on 
this Statute, letting forth, Thar before and on ſuch a Day he 
was a Recuſart Convict, and that afrerwards he Conform'd; 
ard for hree Years after had not received the Sacrament, and 
ſa demanded 601. for every Year: Upon Not Guilry pleaded, 
the Plaintiff had a Verdict; and thereupon it was moved, that 
the Information was incertain, becauſe neither the Time was 
alledged, nor how, or in what Court, nor before whom the 
Conviction was; and the Informer demands the Penalty for 
three Years, when by the Statute no Informer can demand any 
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* 2 Cro. 365. 3 Nelſ. Abr. 59. 


Penalty 


Penalty on a Penal Law, but by an Information exhibited 
within a Year after the Offence. 

But it was Reſolv'd, That the firſt Exception had been good 
on a Demurrer; but the Defendant having pleaded Not 
Guilty, all the Circumſtances of his Conviction were admitted, 
and nothing remained to be tried but rhe Fact: And as for the 
ſecond Exception, it was good againſt the Informer for his 
Part, but ſhould not prejudice the King. 

There are divers other Penalties in flicted on Popiſh Recu- 
ſants by the aforementioned Statute of Fa. 1. As where Recu- 
ſants are married not according to the Orders of the Church 
of Exgland, they ſhall be diſabled, the Husband to be Tenant 
by the Curteſy, and the Wife to have Dower, &.. and incur 
a Forfeiture of 109 /. Likewiſe not Baptizing their Children 
by a lawful Miniſter, is liable to the ſame Penalty: And not 
being Buried according to the Ecclcftaftical Laws, their Exe- 
cutors ſhall forfeit 2o 1 

And Popiſh Recuſants are incapable ro be Executors, Admt- 
niftrators, or Guardians; and diſabled to fue Actions, as Per- 
ſons ex communicate till they Conform, S. Allo it has been 
held, * that they may be taken up by the Writ de Ex ommuni- 
cato Caiendo, and ſhall not be admitted as competent Witneſ— 
ſes in a Cauſe, 

But this ſeems to be carried beyond the Intent of the Sta- 
tute, which hath been impartially obſerv'd by a late Writer. 

As Ecclehaftical Perſons, as well as Civil, are obliged by 
the Statutes of K. WH. 3. A. Anne, and K. Geo. I. to take the 
Oarhs ot Allegiance, Supremacy and Abjuration, which relate 
to this Head of Recuſants, under the Penaliies therein con- 
tained; I ſhall here add the Forms of thoſe Oaths, as regu- 
lared and required to be taken by the Statute of i Geo. 1. 


Oath of Allegi⸗ J A. B. do ſincevely Promiſe and Swear, 
ance and Supze⸗ that i will be Fit! jul and bear true Alleg- 
macy. ane to his Majeſty Xing George. 

So help me Cod. 


And I do Sear, that 1 d. from my Heart abbor, deteft and al jure, 
as Impious and Heretical, that dammalle Doctrine and Poſition, that 
Princes Excommunicated or Veprived by the Pope, or any Authority of 
the See of Rome, n be Depoſed or Aurderea by their Subjects, or 
any other whatſoever And 1 do declare, that no Foreign Prince, Per- 
for, Prelate, State or Potentate, hath or cunht to hade any Fuviſditi- 
on, Power, Suberiority, Preheminence or Authority, Tccleſiaſtical or 
Spiritual, within this Real. 

So help me God. 


— 


3 


* 2 Bulſt. 155, 156. F Hawk. P, . 23. 
| 2 


LA. B. 


Recuſants, Regiſter, 545 


J A. B. do truly and ſincerely ano edge, pro- Oath of Þbs 
feſs, teſtify and declare, in my Conſcience, before Jjuration. 
God and the World, that our Sovertion Lord Kine | 
George, ts lawful and rightful King of this Realm, and all other 
the Dominions and Countries thereunto belongino. And 1 do ſolemnly 
and ſincerely declare, that I do Believe in y Conſcience, that the Per- 
ſon pretended to be Prince of Wales, during the Life of the late Kirg 
James II. and ſence his Deceaſe pretending to be, and taking upon bim- 
elf the Stile and Title of King of England, by the Name of James 
III. or of Scotland by the Name of James VIII. or the Stie ard 
Title of King of Great Britain, hath not any Right or Title whatſo- 
ever to the Crown of this Realm, er any other the Dominions thereunts 
belonging And I do Renoun-e, Refuſe and Abjure any Allegiance or 
Obedience to bim; and I do ſwear, that I will bear Faith and true 
Allegiance to his Majeſty King George, and him will defend to the 
utmoſt of my Power againſt all traiterous Conſbiracies and Attem pts 
whatſoever, which ſhall be made againſt his Perſon, Crown or Dignity» 
And I will do my utmoſt Endeavours to diſ. loſe and make knocun to his 
Majeſty and his Succeſſors, all Treaſons and Traiterous Conſpiracies 
which I ſhall kzowy to be againſt him or any of them. And | 40 faith- 
Fully Promiſe, to the utmoſt of my Poxver, to Support, Maintain and 
Defend the Succeſſion of the Crown againſt him the ſaid James, and 
2 other Perſons whatſoever ; which Succeſſion by an Act entitled, 
An A& for the further Limitation ot the Crown, and better 
Securing the Rights and Liberties of the Subject, is and ſtands 
limited to the late Princeſs Sophia, Electreſi and Dutcheſs Dowager of 
Hanover, and the Heirs of ber Body, being Proteftants, And 44 
theſe Things I do plainly and ſin erely acknowledge and ſwear, accord- 
ing to the expreſs Words by me ſpoken, and according to the plain and 
common Senſe and Underſtanding of the ſaid Words ; without any K 
1uivocation, mental Evaſion, or ſecret Reſervation whatſoever. 414 
do make this Recognition, Acknowledoment, Abjuration, Renuncia- 
tion and Promiſe, heartily, willingly and truly, upon the true Faith 


4 Chriſtian, 
So help me God. 


Reformation. Vide Abbies, Common Prayer, 
Mou, &c. 


Regiſter. See Office in Biſhop. 


AVING mentioned ſome Things of a Regiſter in other 
Titles, I ſhall only add, that the Office of « Regiſter 1s 
zrantable for Life; and if any Queſtion ſhould ariſe concern - 
ig ſuch Grant, it ſhall not hs tried in the Spiritual * 
2 ? 
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but at Common Law; for tho' the Subject Matter of the Office 


is Spiritual, yet the Office it ſelf is Temporal. 

And as it may be granted for Life in Poſſeſſion, (f) ſo it may 
be granted in Reverſion, and even to an Infant Exercendum per ſe 
vel Deputatum ſuum; but this muſt be underſtood where it 
ar been uſually granted in Reverſion for Life, and not other- 
Wille. | 

By the Word Uſually I mean before the Statute 1 Eliz. cap. 19. 
and as to this Matter, there was no Difference before that Sta- 
tute between the Grants of Offices belonging to ancient or new 
Biſhopricks ; for in both Caſes the Biſhops made ſuch Grants, 
not by Virtue of any Preſcription, but as they were Owners 
of the Biſhopricks, and that there was an abſolute Neceſſity 
for them to have ſuch Officers, as Regiſters, Ec. all “ which 
Matter was debated in B. R. Anno 27 Car. 2. where the Cale 
was, That the Biſhop of 1 * which is a new Biſhoprick, 
erected in the Reign of H. 8. and taken out of that of Sal ſ- 
bury, granted the Office of Regiſter to one Iſrael Pecunell, and 
his Aſtgns, for Three Lives, which Grant was confirmed by 
the Dean and Chapter, and Livery and Seiſin taken thereof, 
and this was adjudged a good Grant to bind the Succeſſor, tho 
made by a Biſhop of a new Foundation, for "tis made as he is 
Owner of the Eſtate, and to an Officer which he cannot be 
without, and Grants of ſuch Offices are not reſtrained by any 
Statute whatſoever ; and therefore, if this Office was thus 
granted for Three Lives before the Statute, that will be an Evi- 
dence of the Neceſlity of it, and make it grantable in that 
Manner afterwards; but the Verdict in this Caſe was 1mper- 
fea, becauſe tu as found that this Office was granted for Lives, 
ſeparalilus temberitus, after the Foundation of the Biſhoprick, 
which might be very true, and yet not before, bur after the 
Statute 1 Eliz. | 

And the better to regulate the Practice of theſe Regiſters 
there are ſeveral Canons ſ made, viz. That if a Regiſter or bis 
Deputy Fa receive any Certificate without the Knowledge or Conſent 
of the Fudge, or ſail not auſe a Perſon to be called who is cited to 
appear upon any Court Day, or who ſhall put off the Examination of 
Witneſſes, or ſpall not obey the !azvful Monition of the Fudge, or doth 
not write, or care to be written, ſuch Citations and Decrees which are 
to be put in Execution; or ſhall not Regiſter Wills, or ſhall ſet down 
any Thinn not de.veed by the fudge, or in Tranſmiſſion of Proceſs ad 
quem ſhall inſert any Thing that 1s not true, or omit any Thing neg- 
ligentiy; or ſhall receive any Fee to favour the Party in Cauſes com- 
mence{ ad inſtantiam partis, or ſhall bs of Counſel with either of 
them concerned in the Suit, or ſhall do any Thing maliciouſly in the 


* 
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Execution of his Office, to the Prejudice of the Proceedings ; in any of 
theſe Caſes he ſhall be ſuſpended by the Biſhop for One, Two, or Three 
Months, according to the Quality of his Offence, and the Biſhop may 
appoint ſome other Perſon to execute the Office, during ſuch Suſ- 
penſion. 

There is another Canon (g) to regulate their Fees, viz. They 
are to take only ſuch as were allowed by the Archbiſhop, Arn» 
1597. under Pain of Suſpenſion for Six Months; and if any 
Controverſy ſhould ariſe concerning their Fees, thoſe onl 
ſhall be lawful for them to take, which the Archbiſhop hall 
approve under his Hand. 

And by another Canon (5) Two Tables of all Fees {hall be 
ſet up by the Regiſter, one in the Conſiſtory-Court, and the 
other in his Office; which, if he neglect, or, being once ſet up, 
ſhall remove them, or hinder any one to ſee them, he ſhall be 
ſuſpended. 

By a late AQ of * Parliament no Aſſembly for Relipious Worſvip 
ſoall be allocved, till the Place of Meeting be certified to tle Biſhop of 
the Dloceſe, or to the Archdeacon, or to the Fuſtices of the Peace at 
their Seſſions, and regiſtred or recorded there reſpectively. 

The Regiſter of the Biſhop of Cheſter refuſed to Regiiter ſuck 
Certificate; the Parties grieved brought a Mandamys, to which 
he made a falſe Return; and upon an Action on the Caſe 
brought againſt him, and a Demurrer to the Declaration, the 
Plaintiffs had Judgment. | 

3. Thus much concerning the Officer, I ſhall now mention 
the Canons, concerning a Book which is called a Regitter ; 
and firſt, by the "rare of Ed. 6. the Parſon and Pariſhio- 
ners are required to keep ſuch a Book in the Church, to re- 
giſter the Names of the Perſons married and buried in the Pa- 
riſh ; this Book is to be kept in a Cheſt provided for that Pur- 
poſe, and there muft be Two Locks and Keys for the Parſon 
and Churchwardens, and it muſt be taken out every Sunday 
after a Marriage or Burial, in order to Regiſter the ſame in 
the Preſence of the Churchwardens ; the Perſon ho is in fault 
muſt forfeit 3 s. to the Uſe of the Poor. 

The ſame Things are 4+ np by the + Canons of Kirg 
James 1. but with a little Addition: 

That a Parchment Book ſhall be provided at the Charge of the Pa- 
riſ, wherein the Day of every Chriſtning, Wedding ani Burial ſnal 
be regiſtred, ſince the Time any Law for that Purpoſe was F"/: 
made, and that was about the zoth of H. 8. at the Requeſt, and 
by the Means of the Lord Cromwel ; and this was now require 
by the Canon ſo far as the ancient Books could be procur , 
That a Cheſt ſhould be provided at the Clarge of the Pariſh, with tie: 


—— 
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Laika, ard as many Keys for tle Miniſter, and each of the Chuvych- 
wardens, fo that neithev of them ſnould take out the Brok but when 
they were all preſent , that 1hen a Page is full ritten, the Miniſter 
and Church<wardens ſpall ſubſcribe their Names, and that the Church- 
wardens all every Fear in April tranſmit the Names of all Perſons 
chriſtned, married, er buried, to the Biſbop or his Chancellor, and the 
Days and Month in which it <cas ſubſcribed by them, and if either of 
them make Default he might be cited by the Biſhop or bis Chancellor, 
and receeded againſt as a Contemner of the Canon. 


Reſidence. 


Shall not inſiſt on any Arguments in Point of Conſcience. 

tor Reſidence, *ris a Duty of which the Clergy are or ought 

to be Judges themſelves; but I muſt ſay, that when once they 

nave taken a Perſonal Charge upon themſelves, and a Charge 

ot to high a Nature as a Cure of Souls, it cannot be fo well at- 
enced as where the Perſon is actually Reſident. 

Upon this Reaſon the Queſtion might ariſe, Whether Reſi- 
dence was of Divine Right? Ir was warmly diſputed in the 
Council of Trent, whether the Reſidence of Biſhops was ſo or 
not; thoſe who denied it produced Reaſons from Experience, 
viz, That in Nee, where Refidence was obſerv'd by the Head 
of that Church, the People were as diſorderly as in other Dio- 
celes, where Biſhops did not conſtantly reſide: This might oc- 
caſion Father Paul to obſerve, that the Abſence of Prelates 
was not the true Cauſe of Abuſes in their Dioceſes ; for if it 
was, then there would be lets Corruption where they reſide, 
than where they do not, but 'tis not always ſo; and for this we 
have an Inſtance in the Frey h Biſhops, who being ordered by a 
Decree of Parliament to go and diſcharge their Duty in their 
Dioceſes, which, if they negledted, they ſhould be compelled 
to it by a Seiſure of their Goods and Equipages; * Mazeray tells 
us, that moſt of them lived ſuch diſorderly Lives, that their 
Abſence would have been leſs Scandalous than their Refidence. 

As to us here in Eigland, upon the firſt erecting Parochial 
Churches, every Clergy man was bound to reſide on his Living. 
The cid Saxon Canons + are very ſtrict in it; for how could a 
Man read the Prayers of the Church, preach to the People, 
adminitter the Sacraments in his Church, reſolve Penitential 
Cafes, give a good Example in thoſe commuted to his Care, 
rnlefs he is conſtantly Reſident among them? 

Reſidence is likewiſe required by the Canons of our Church, 
rich jrotint Difpenſations to be granted, for holding Tuo Bene- 
Fes, but only to ſuch who ſhall le thougbt warthy for their Learn- 
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g, and very able and ſufficient to diſcharge theiv Duty, that is, ſuch 
«ho are Maſters of Arts in one of the Univerſities of this Realm, or 
h is à publick and * 00 Preacher licenſed; and even in ſuch 
Cale he muſt give ſurhcient Caution to make his Perſonal Re- 
dence in each of his Benefices, for ſome reaſonable Time in 
the Year, and that they be not above 30 Miles diftant from 
cach other, and fo that he hath an able Preacher lawfully al- 
loved in the Benefice where he doth not reſide. | 

But it may be a Queſtion, that ſince the very Office of a Mi- 
niſter requires a Perſonal Reſidence, whether a Diſpenſation 
can juitity him to be abſent from that Charge, without {ome 
very good Cauſe; as the Care of his Health, or ſome publick 
and important Buſineſs, either for the Church, or the King; 
tor tho' by the Canon Law every Miniſter is to be Reſident, 
and tor that Purpoſe, if he is choſen to any Office, he hath the 
King's Writ to diſcharge him, which my Lord Coke tells us 15 
grounded on (a) Scripture, viz. Nemo militans Deo implicat ſe 
ne got i is ſecularibus, yet there are ſome Exceptions to this Ca- 
non, 9. If the Clergyman is in the King's Service he ſhall 
be excuſed; and this appears by an ancient Writ in the (6) Re- 
Eſter, called De non reſidentia Clerici Regis, which I thus tran- 
1CrDC. 

Cum Clerici Noftri ad faciendam in Beneficiis ſuis perſenalem ve- 
{identiam dum in noftris immorantur chſequiis compeil; aut alias 
ſuper hoc moleflart ſexs inquietari non debeart, neſ4; ac Progenitores 
tri, quondam reges Anglia, bujuſmedi Libertate & Pricilegio pro 
lericis noſtris a tempore, quo non extat Memoria, ſemper bactemms «fi 
ſumus; vobis mandamus quod dilectum Ciericum noſtram J. S. Par- 
ſenam Eccleſiæ de H. veſtræ Dioceſeos, qui in Cancellaria noſtra noſtris 
jugiter intendit obſequiis, ad Perſonalem reſident am in Beneficio ſuo 

ad faciend, dum in iiſdem Obſequiis noſtris immoratur, nullatenus 
compellatis ; & ſequeſtrum, ſi quod in fruttibus aut aliis bonis Eccleſie 
ſue pred” ea occaſione per vos aut veſtros ſuerit appoſitum, ſine delatione 
relaxari faciatis, Te ſte, c. | 

Agreeable with this Writ is the Statute called (c) Articuli Cle- 
i, viz. That Clerks employed about the Exchequer ſhall not 
de. bound to be reſident in their Churches; and that the King 
and his Anceftors, Time out of Mind, have uſed, that Clerks 
employed in his Service ſhall not be compelled to keep Reſi- 
dence in their Benetices; and ſuch Things as ſhall be thought 
neeeſſary for the King and Common-wealth ought not to be 
prejudicial to the Church; and my Lord Coke (4) tells us, that 
this Paragraph ought to be written in Letters of Gold. 

The Law allows ſome other Excuſes for Non reſidence nv 
_ Impriſonment without Fraud; Removing into a better Air, tar 
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the Recovery of Health; and by the Statute of 21 H. 8. a 
Scholar ftudying in the Univerſity, the King's Chaplains in 
Ordinary; and any Perſon compelled by the InjunQion of the 
Lord Chancellor to appear in any Suit in Equity ; (e) and there- 
force if an Information ſhall be brought upon the ſaid Statute 
againſt a Non-refident, for the Forfeiture of 10 J. per Month, 
1: muſt be ſet forth, that the Defendant voluntarily did abſent 
himſelf, Sc. or tis naught. 

So by the Statute of 25 H. 8. cap. 16. the Judges of the King's 
Bench and Common Pleas, and the Chancellor, and the Chief 
Baron of the Exchequer, Sc. may have each of them one 
3 to be attendant on their Perſons, who may be Non- 
reſident. 

And by the Statute of 33 H. S. the Chancellor of the Dutchy 
of Lancaſter, and Groom of the Stole may have the like; but 
then they muſt twice in every Year reſide on their Benefices 
for the Space of So Days each Time, under the Penalty of 
45 5. but none of theſe Perſons can qualify a Man to hold two 
FL ivinge, 

A iy Lord Coke farther informs us, that Cardinal Woolſey was 
4 great Protector of Non-refidents, and that ſoon after his At- 
tainder a Statute (f) was made, which in the Preamble men- 
„ns feveral good Effects of Refidence, viz. that it would be 
tor the virtuous Encreaſe and Maintenance of Divine Service; 
that it weuli advance the Preaching and Teaching of God's 
Word, by godly ard 2004 Example ; that it would be for the 
Maintenance of Hoſmrality ; the Relief of the Poor; the In- 
creaſe a Devotion, and the good Opinion of the Laity to- 
warus the Clerzy : And then by the 17th Paragraph tis enad- 
ed, That ever, Sbiritual Perſon promoted to an Ar.hdeaconry, Dean- 
ty, or DIGNITY in a Cathedral or Collegiate Church, or benef:- 
ed with a Parſonage or Vicaridge ſhall be perſoxally Reſident on hi; 
DIGNITY, Prebend ov Benefice, and if be wilfultyv abſent by the 
Space cf One /Aonth together, or of Tuo Months, at ſeveral Times in 
ne Year, he forfeits 10 l. per Month, to be div:ded between the Ning 
and Proſecutor. 

And by the ſame (g) Statute the Chaplains of ſeveral Peers, 
by being retained in their Service, may obtain Diſpenſations to 
told Two Livings; and in ſuch Caſe are excuſable for Non- 
reſidence in one, which cannot be, if by the other Paragraph 
chey are puniſhable for being abſent from one of them; there- 
fore this Clauſe muſt not be interpreted to bar thoſe who are 
Zualified by Birth, Degree or Retainer, to hold Two Livings 
from that Liberty they have to abſent themſelves from One 
D as they rehde on the other. | | 


—— ———— 
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There are very few Inſtances of Proſecutions upon this Sta- 
tute, (5) which may be brought by Information in the Crown- 
Office; but ſome there are, wiz. (:) Amo 41 Eliz. an Infor- 
mation was brought for the 10 J. per Month; the Deferdant 
pleaded that he was cholen Goſpeller of Sc. Pans in London, 
and that he was Reſident there by reaſon of that Dignity ; and 
upon Demurrer to this Plea, Two Judges were of Opinion that 
it was a Dignity, to excuſe the Defendant from being Reſident 
on his Benefice. 

There is likewiſe a Precedent in * Raſtall's Entries, of au 
Action of Debt on this Statute for 40 J. for Four Months Non- 
reſidence, 

And *tis to be obſerved, that the Word Dignity in this Statute 
relates only to Dignities of the like, or inferior Nature, to Arch- 
deaconries or Deanries, and therefore Biſhopricks are not com- 
e under that Appellation; but if Biſhops are not Re- 

dent they may be puniſhed by Eceleſiaſtical Cenſures; but not 
by this Statute; () and of this we have a very notable In- 
ſtance; for even when the Pope's Supremacy was exalted here, 
H. 3. ſent his Mandate to the Biſhop of Hereford to reſide on 
his Biſhoprick, otherwiſe he would ſeize his Temporalties But 
if he hold any other Dignity in Commendam with his Biſhoprick, 
chen he is comprehended in this Law. 

And as by theſe Statutes, ſo by the Common Law, Non-reft- 
dence is allowed, that is, tis not abſolutely forbidden: As for 
Inftance, tis allowed by that Law, where the Benefice is an- 
nexed to ſome Dignity in the Church, and in ſuch Caſe there 
muſt be a Vicaridge endowed ; but the Vicars who ſupply the 
Places of thoſe dignified Perſons, are not only —— to Per- 
ſonal Reſidence, but by a Conſtitution of Archbiſhop Langton, 
are required to take an Oath to reſide on their Vicaridges; and 
the Reaſon why a Vicar is more ſtrictly obliged to Reſidence 
than a Rector, is, becauſe he may depute a Vicar; but one 
Vicar cannot depute another, and therefore his Oath 1s to re- 
yo on his Vicaridge, niſs aliter Diſpenſatum fuerit 4 Diæceſano 
H0s | 
By the Canon Law a Miniſter is ſaid to be Reſident in that 
Place where he diſcharges his Office, tho be lives in another 
Pariſh ; but the Courts at Weſtminſter have a different Accepta- 


tion of Reſidency ; for it hath been a Queſtion, whether the 


Reſidence intended by this Stature muſt be in the very Par- 
ſonage-Houſe ? And my Lord Coke (I) tells us, it was reſolved, 
that tho' the Parſon lives in the ſame Pariſh, yet it he doth 
not live in the Parſonage-Houſe he is Non-Reſident; and the 


— 
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Reaſon is, becauſe one Thing intended by the Statute was to 
prevent Dilapidations, which might not be ſo well done where 
a Tenant and not an Owner dwells in the Houſe. 

Juſtice Croke, Serjeant Moor, and Mr. Gorldsborowgh, who re- 
port the ſame Cale, all agree that the Court was divided ; bur 
the better Opinion was, that if the Parſon is Reſident in any 
other Houſe in his Pariſh tis ſufhcient ; for the Parſonage- 
Houſe might be alienated by a former Parſon, with the Con- 
ſenr of the Patron and Ordinary, or leaſed fo as his Succeſſor 
might not live in it. 

About 12 Years afterwards there happened the very like 
Caſe, (m) and it was objected, that ſince the Statute requires 
the Parſon to be Reſident on his Benefice, that it muſt be in- 
tended his Parſonage-Houſe, becauſe the whole Pariſh is pro- 
perly his Benekice ; and therefore in Propriety of Speech 
he cannot be ſail to refide on the, Whole. The Caſe was com- 
pounded by my Lord Coke ; but he continued ſtill in his former 
Opinion, that the Parton ought to be Refſilent in his Parſon- 
age Houfe, tho the Reatons given by his Contemporaries ſeem 
to be of greater Weight and Authority. 

There arc ſome other Statutes which relate ro Reſidence ; as 
for Iuſtance, the Starute of 15 Eliz. cap. 29. provides, That all 
Leaſes made of any Benefices ſhall endure no longer than the 
L cflor ſhall be refidenr, and ſerving % Cure without abſentino 
above eichty Days in on? Tear; and if ba ſhall fo abſent, the 
Leaſe ſhall be void, and he ſhall lo”: ua Year's Profit of his Be- 
nefice, to be diftribured by the Ordir.arv among the Poor; that 
is, upon Complaint made to him, and Sentence given for this 
Offence, he may within :wo Months after ſuch Sentence and 
Requeſt made by the Chnrc.:.y'ai *-ns, or one of them, ſeque- 
ter the Profits to ſome of the Pariſhioners ; and if the Ordi- 
nary ſhould neglect, then every one of them may retain the 
Tithes, and the Church-wardens may enter on the Glebe- 
Rents and Duties of the Church, and employ it for the Uſe 
of rhe ( Poor, till a Sequeſtration ſhall be made by the Or- 
dinary. 

But there is a Previſo, that every Perſon qualified to have 
two Benefices, may demiſe one of them to his Curate only; 
but ſuch Leaſe is to endure no longer than he is Curate, and 
not abſenting above forty Days in any one Vear. 

Ey another Statute (o, all Covenants and Contracts made 
dor permitting any Perſon to enjoy any Benefices, ſhall be as 
Leaſes made thereof, that is, chey ſhall be void within the Act of 
13 Elia. by the Farſon's Abſcnce above eighty Days. 


(mn) 2 Brownl. 54. (n) 18 Eliz, cap. 11. (o) 14 Elite 
Pp. 11. | 


Now 


Now, a Non Reſidence within the Statute of 21 H. 8. may 
not be an Abſence to avoid a Leaſe upon the Statute of 13 E. 
for if a Parſon lives in another Pariſh, and not in his Parſon- 
age-Houſe, which, according to my Lord Coke's Opinion is a 
Non-Reſidency within the Statute of H. 8. yet 'tis not ſo with- 
in the Statute of 15 Eliz. (p) for if he comes conſtantly to his 
Pariſh-Church and officiates there, he can never be ſaid to 
be abſent from bis Cure. 

I ſhall conclude this Title with the Obſervation of Father 
Paul, () in his Hiſtory of the Council of Trent, that for the 
art 700 Years after Chriſt, every Miniſter in the Weſtern 
Church was Refident on his Living, and when a contrary 
Uſage crept into the Church, Canons and Decrees were made 
againſt it. 

That it was the Opinion of that Council, that Reſidence is 
2 Thing of Divine Right to him who hath a Cure of Souls ; 
and if fo, it muſt be a great Evil for a Clergyman to take 
two Benefices, for tis impoſhble for him to refide on both 
at the ſame Time. 

But notwithſtanding this Opinion, and all the Canons which 
have been made againſt Non-Refidence, ſome Arguments have 
been raiſed to prove, that "tis only malunm quia probibitum; for 
if it was Evil in it ſelf, then no Diſpenſation could make it 
Itherwiſe, and we daily fee that the Law allows Diſpenſations 
for Pluralities, and by Conſequence it allows a Man to be Non- 
Reſident. 

It has been likewiſe affirmed, with ſome colour of Reaſon, ' 
that the Clergy do not undertake any Cure, but under ſuch 
Meaſures which are allowed by Law ; and that a Competency 
is always ſuppoſed where Reſidence is ſtrictly enjoined, and 
where that cannot be had by one Benefice, the Church hath 
Power to mitigate the Severity of the Canons, and to diſpenſe 
with the taking more than one. 

That the Clergy do not ſubſiſt now as formerly, when thoſe 
Canons were made, for then Celthacy was enjoined, but now 
Marriage is allowed them by Law, fo that a Living which is 
allowed a Competency for a ſingle Perſon at that Time, will 
not be ſufficient to maintain a Family now; and that there 
can be no Inconveniency in Pluralities, becauſe the Biſhop is 
to take Care that the Benehces, where the Parſon himſelf can- 
not be Refident, ſhould be ſupplied with able Curates. 

Bur after all, fince it was originally intended by thoſe Ca- 
aons, that a Minifter ſhould not undertake more than he is 
able to perform ; and fince the Cure of Souls is perſonally 
commirted to him by the Biſhop, I muſt leave it ro the Con- 
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ſciences of thoſe who are concerned, whether any Diſpenſation 
can be good in ſuch Caſe. 


Neſiguation. 


HIS is the Yielding up a Benefice into the Hands of the 

Ordinary; tis called Renunciation by the Canoniſts, 
and it is the ſame Thing with a Surrender at Common Law; 
bur Uſage hath reſtrained this Word, and made it applicable 
only to a Spiritual Living. 

And therefore I cannot apprehend why the Word Reſigno (7) 
mould be thought improper in the Latin Form of a Reſigna- 
tion; certainly it muſt be a meer Nicety of the Judges, Anna 
12 Eliz. to hold it fo, and to affirm that the formal Words are 
renuncio, cedo & dimitto, for I find the Word Reſigno almoſt in all 
the Forms of Reſignation ; (s) tis ſo in Fairchild and Gayre's 
Caſe, where the Words are Concedo & Reſiono ; tis ſo in the 
Regiſter, (t) which being one of the moſt ancient Books in the 
Law, and of great Authority, I ſhall tranſcribe the Form as 
tis there. 

In Dei nomine, Amen. Ego J. S. Rector & Incumbens E leſiæ 
Parochialis de H. in Com. S. & Dioceſ. Ciceſtriæ, volens, & ex cer- 
tis cauſis conſiderationibus, veris, juſtis, & legitimis, me in hac 
parte ſpecialiter moventibus, ab onere, cura, & regim ine dict æ mes 
Recforia de H. & pertinen. ejuſdem, penitus Exonerari, eandem Re- 
Foriam meam, & Eccleſiam parochialem præd. una cum ſuis juri- 
bus, membris, & pertinentiis univerſis, in manus Reverendi patris 
Johannis, permiſſione diviza, Ciceſtria Epiſcopi, loci iſtius Ordinari: 
E Dioceſani, del ejuſdem Vicarii in Spiritualibus generalis, ſeu al- 
terius cujuſcunque hanc meam Reſignatianem admittend. poteſtatem 
babentis, vel habituri, non vel in metu vi aut nec dolo malo ad idem 
induct us, nec aliqua ſiniſtra machinatione motus, ſed ex certa ſcien- 
tia, animo deliberato & ſpontanea voluntate meis, pure, ſimpliciter 
© abſolute Reſigno, ac re & verbo vacuam dimitto, jure quoque ta- 
tuls & poſſeſſione meis in eadem Rectoria five Parochiali Eccleſia una 
cum ſuis juribus, membris, & jertinentiis univerſis pral abitis & 
mibi hᷣact enus conceſſis omnibus & ſinoulis * renuntio, eademgue 
cedo, © ah iiſdem recedo totaliter & expreſſe in his Scriptis. In cu- 
fs rei Teſtimonium nomen & Sigillum maum his preſentibus at peſuu 
3 die Apr ilis, Ano, Ec. 


Signat. & aiteſtat. nobis preſentibus & atteſtantibus. 


(r) Dyer 294. Sid. 389. (s) 2 Cro. 63. (t) Fol. 306. ö. 
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That which T ſhall obſerve upon this Latin Form is, that a Re- 
ſignation muſt be made to the Ordinary; () tis true, it ma 
be made before a Publick Notary, but it muſt be directed to 
the Biſhop and certified to him; and if 'tis in the Caſe of a 
Prebend it makes no Alteration of the Law, for it muſt be 
reſigned to the Ordinary, and not to the King; becauſe if a 
common Perſon 1s Patron thereof, an Injury may accrew to 
him for want of Notice of the Reſignation, which the King 
is not bound to give. 

Therefore where an Action of Treſpaſs on the + Caſe was 
brought againſt the Defendant for Dilapidations, ſetting forth, 
that he was Rector of C. and that Eccleſiam reſignaſſet, withour 
ſaying in Manus Epiſcopi, for that Reaſon the Declaration 
was held inſufficient. 

And gencrally wherever a Biſhop hath a Right to admit, 
he hath likewiſe a Right to take a Reſignation ; (x) therefore 
Donatives are not reſigned to him, but to the Patron, becauſe 
he doth not admit to ſuch a Cure; and Deanries (5) in the 
King's Gift are not reſigned to him, but to the King. 

In the next Place I ſhall obſerve that it muſt be made to a 
Superior, (2) ſponte, pure, & abſolute ; and therefore if tis made 
upon Condition that another ſhould be admit- 
red to the Benefice, tis void, unleſs it is in Exchange. 
Caſes of Exchange; for if two Clergy-men 
would exchange Benefices, each of them muſt reſign to the pro- 
per Biſhop, and the reſpective Patrons muſt Preſent them again 
to each Benefice; which if they refuſe, or the Ordinary will not 
admit them reſpedctively, then the Exchange is not executed; 
and in ſueh Caſe either Clerk may return to his former Living, 
tho' one of them ſhould be admitted, inſtituted, and induck- 
ed to the Benefice of the other, becauſe in Caſes of Exchange 
(a) the Law doth annex a Condition to the Reſignation, viz. 


that it be fully executed on both Sides; and not only ſo, but 


the Condition is expreſſed in the very Form of the Exchange 
it ſelf. 

In Dei nomine, Amen. Ego J. S. Rector Eccleſis de H. Dioce- 
ſeos Ciceſtria, volens itſam Eccleſiam meam cum Eccleſia (5) de B. 
a Ciceſtriæ Dioceſeos, cujus Rector Exiſtit W. C. certis juſtis © 
egitimis cauſis, ſine dolo & fraude canonice termutare, itſam Ec- 
leſiam meam ex cauſa permutationis bujuſmod' & non alio mo- 
"do in ſacras manus venerabilis in Chriſto patris Dom. Feobannis 
Ciceſtrie Epiſcopt reſigno ; ſupplicars hum:liter & devote ut præfat. 
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(u) 2 Rol. Abr. 358. Noy 147- f Lutw. Reynolds verſ. 
Hecwet. (x) 2 Cro. 63, (y) Plowd. 398. (z) 1 Rol. 
Rep. 173. Owen 12. (a) Fitz. Exchange. Pl'ito 10. (6) 
Regiſter 306. 6. 1s 
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J. S. hujuſmed; cauſa permutationis ipſam veſignationem ſic fuctam 

E non aliter welitis admittere, & negotium permutationis bujuſ110- 

di quatenus ad vos attinet fideliter expedire, & proteſtor expreſſe 

in bis Scvriptis, quod ſi dicta permutatio debitum non ſortiatur ef- 

fectum quod hujuſmods mea veſignatio pred. pro nulla penitus ha- 
tur. 

And in the ſame Book there is a Form of a Proteſtation of 
returning again to his old Benefice in Caſe rhe Exchange 
is not executed; and it was my Lord Hobart's Opinion in 
() Colt and Glovey's Cafe, that each Party might return 
ro his proper Benefice where the Exchange was not com- 

leat. 

1 By this ancient Form it appears that the Exchange muſt be 
made juſtis r ligitimit Cauſis; and agreeable with this is that 
Paragraph in the Statute againſt (4) Simony, wiz. That if ary 
Incumbent wth Cure, &c, ſhall corruptly reſien or exchanee his Bene - 
fice, or ſha corruptly take any Benefit for veſioning, &c. both 
the Giver and Takey ſhall forfeit double the Value of the Bene fie, 
#0 be divided betryeen the King and the Proſecutor. 

After a Reſignation is made, tis in the Power of the Orcli- 
nary whether he will accept it or not; for fince the Law hath 
made him the proper Perſon to whom it ont to be made, it 
nath likewiſe truſted him with judging + Le. he ſhall accept 
or refuie it. 

"Tis agreed that a Reſignation ( 15 1.0: 200d unleſs the Or- 
dinary accepts it; but this muſt b e e tood of a Benehee 
evith Cure, Cc. for in ſuch Caſe an 105 nion is not good un- 
leſs the Biſhop accepts it, becauſe it may be prejvdicial to 
many withour ſuch Acceptance; (f) but where there is no 
Cure 'tis good withour Acceptance. 

Laftly, If an Action of Debt ſhauld be brought on a Bond 
(e) given to the Patron, conditioned to reſign a Benefice ro 
the Ordinary of the Dioceſe, ſo that the fame may be void, 
and that it may be lawful for him to Preſent again, if the De- 
fendant pleads that in forma juris vreſeenavit the Rectory to 
W. then, and now Biſhop of D. Ordinary of the Place, which 
Reſignation he accepted, this ſhall be tried by a Jury, and not 
by a Certificate from the Biſhop. 

The Caſe was thus, vis. The Defendant entered into a 
Bond with this Condition, That if %% do and ſhad upon the Firſt 
Day of October next, or before, if N. B. (the Patron) at the 
Parſonage-Houſe of Cowley fall requeſt the ſame, and before the 
Defendant hall * take another Benefice in due Manner, reſign the 


(e) Hob. 152. (d) 31 Eliz. cap. 6. (e) 2 Cro. 64, 198. 
(F) Noy 1427. (g) Sid. 383. Naim. 175, * Viz. He In- 
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ſaid Rectory, Parſonage, or Benefice of Cowley aforeſaid, unto the 
Biſhop or Ordinary of the Dioceſe, whereby the Reftory may become 
word, art the ſaid W. B. may lawfully Preſent to the ſame, then the 
Obl gat ion to be void. | 

The Defendant pleaded, that before he took a ſecond Be- 
nefice, viz. 21 Septembyis at ſuch a Place, i» forma juris reſigna- 
dit the ſaid Rectory to H. then Biſhop of L. the Ordinary 
there; which Reſignation the ſaid Biſhop accepted, and the 
Defendant averred his Plea; the Plaintiff replied, that non re- 
ſienavit the ſaid Rectory to the Biſhop modo & forma prout the 
Defendant ſuperius placitando allegavit, and concludes to the 
Country: To which Replication there was a general Demur- 
rer, and the fingle Point was, whether this Reſignation ſhould 
be tried by the Country, or by the Biſhop's Certificate ; and 
adjudg'd in the Common Pleas, that it ſhould be tried by the 
Country. 

Mr. Siderfin, who was Counſel for the Defendant, tells us, 
that there was a Wrir of Error brought in B. R. upon this 
Judgment, and the Matter in Law which he was to argue was, 
that the Plaintiff ought not to conclude his Plea to the Coun- 
try but to the Biſtop, viz, Et quia bujuſmedi cauſe cognitio ad 
forum ſpect at Eccleſtafticum, ideo, mandat eft Epiſcopo Londin loci 
pred” Dioceſ. convocat. coram ſe in hac parte convocand. rei veritatem 
ſuper præmiſſis diligenter inguirat & quod inde inquiſitionem conſtare 
faciat hic (ſuch a Day) per literas ſuas patente & claus quod ideo 


dies Dat. eft partibus pred. hic, &c. But the Matter was ended by 
Arbitration. 


Sacrament. 


ls is the moſt ſolemn Act of Worſhip among us; it 

was inſtituted by our Saviour himſelf, and therefore tis 

not like other Rites <q which we expreſs our Duty to God, 
for thoſe may be enjoin'd by the Church. 

It conſiſts in Matter and Form, that is, there muſt be mate- 
rial Things ſanctified by proper Words, by which thoſe cy 
are determin'd to that End, and in receiving it there are fe 
deral Acts of Religion, both in reſpe& to God and our ſelves, 
viz. on God's part by a ſecret Bleſſing deriv'd from him to us, 
and on our part by Promiſes which unite us to his Church, and 
by this Means Divine Grace is conveyed to us. | 

The Learned Biſhop of Sarum tells us, that this Part of Wor- 
ſhip hath been more corrupted than any other, which was 
chiefly occaſion'd by theſe Words, viz. This is my Body; and 
that in every thing elſe the Inſtitution was both plain and 
eaſy, but by thoſe Words the People were taught to believe 
that Chriſt was corporally preſent in the Sacrament, and there- 
fore the Prieſts did magnify it with all external * and 
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Shew ; for the Veſſel in which it was put, and the Garments 
in which he officiated, were conſecrated and anoinred with 
great Solemnity and Devotion; then the Bread was lifred up 
and worſhipp'd by the People, the Prieſt carrying it under a 
very rich 3 

The Words of Conſecration were always ſpoken by the Prieſt, 
but not in the Preſence or, Hearing of the People, which (as 
that learned Prelate rightiy obſerves) was very ſuitable to the 
inviſible Change made of the Elements of Bread ard Water, 
viz, for as the one could not be ſeen, fo the other was not to 
be heard. 

And not only ſo, but ſome miraclous Storics were invented 
and oftcr'd ro the People as Reaſons why the Words ſhould 
be kept ſecret from them, viz. becauſe certain Shepherds having 
by chance heard a Priett conſeerating the Wafer, did themſelves 
repeat the Words over their own Bread, and immediately it 
turned into Fleſh. 

The ancient Fathers of the Church had no Notion of ſuch a 
miraculous Tranſubſtantiation, and as ſoon as ever it came 
to be extolled by the Prieſts, there were ſeveral learned Men 
in the ninth Century who wrote againſt it; and tis no Wonder 
that the Prieſts were ſo induſtrious to propagate this Doctrine, 
becauſe the People muit neceſſarily have a very great Reve- 
rence for an Order of Men whoſe Character qualiited them for 
ſuch myfterious Performances, ſo that in the eleventh and 
twelfth Centuries it came to be generally believ'd. 

For the firſt 300 Years after this ſtrange Doctrine was receiv'd 
it was uſual to conſecrate a whole Loaf, which immediately 
turn'd into the complete Body of Chriſt, ſo that when it was 
diſtributed to the People, they were made to believe that one 
had a Toe, another a Finger, and a third an Eye or Tooth; 
and to ſupport their Belief in ſo odd a Contrivance, ſome 
Miracles were pretended to be done by every Part of the 
Body. 

Bur this being thought a very undue and indecent Way of 
Eating the Body of our Saviour, the Schoolmen who had al- 
ways ſome nice Inventions to 2 the People, inſtructed 
them to believe that the whole Body was in every Part of the 
conſecrated Bread, and that upon Srviding it a new Body was 
immediately ſeparated from the other Parts. 

Now, if the Body ſhould not happen to be new, tis certain 
the Invention was ſo, and contrary to what had been the re- 
_ ceiv'd Opinion for many Years ; ſo that the Miracles whieh 
were pretended to be done by thoſe old Parts of Chriſt's Body 
were become uſeleſs, and therefore there was a Neceſlity of 
contriving new ones to ſupport this new Opinion; and as that 
great Prelate farther informs us, inftead of a Loaf they con- 
ſecrared a Wafer as more ſuitable to this new Doctrine, that it 
might nct be contradicted too much by our Senſes, and leſt the 
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ſenſible Effects of Wine might diſpoſe the People to believe 
that notwithſtanding the Conſeeration it remain'd ſo ſtill, there- 
fore the Cup was denied to the Laity. 

Anno 2 Ed. 6. theſe Things were thought proper to be re- 
form'd, and for that Purpoſe a new Office for the Commu- 


nion was ſet forth, which began with an Exhortation before 


the Receiving it; and it was almoſt the ſame with what is 
uſed now, only after that Part of the Exhortation wherein we 
are advis'd to confeſs our Sins to God, tis added, That thoſe cu. 
approved auricular Confeſſion to a Prieft ſhould not cenſure thoſe cb. 
were ſatisfied with this general Confeſſion to God. 

Then after the Prieſt had receiy'd, he was to return to the 
People, and to read another Exhortation to them, which ve 
now uſe with a very little Variation in all other Circumſtances; 
only when the Bread was to be diftribured the Prieſt pronounc'd 
theſe Words, wiz. The Body of our Lord, Sc. preſerve thy Ro- 
dy, Sc. but when the Cup was given the Words were, viz. Te 
Blood of our Lord, &c. preſerve thy Soul, c. as if a greater 
Value wes to be ſet on the Cup than on the Bread, for one was 
to preſerve the Body, but the other the Soul; but this was 
afterwards alter'd by Archbiſhop Cranmer, who appointed thar 
in * Paragraphs the Words ſhould be preſerce thy Bedy and 
Soul, Cc. 

As to the Poſture in receiving the Sacrament, tis probable 
that at the firſt Inſtitution it was at a Table, the Communi- 
cants lying on one fide; but that can be no Argument why ie 
ſhould be ſo now; for fince the Euchariſt came in the room of 
the Paſſover, and fince that was alter'd from its firſt Inſtitu- 
tion by Moſes, to which Alteration our Saviour himſelf com- 
plied, therefore this may be likewiſe alter'd without any 
Crime. 

The Few; were to eat the Paſchal Lamb ſtanding with their 
Loins girt, and with Staves in their Hands, and Shooes on their 
Feet, which was a Poſture ſuitable to Travellers as they were; 
but as ſoon as they came out of the Wilderneſs to the Land of 
Promiſe, that Poſture was laid aſide, and then they eat the 
Lamb at the Table, and in ſuch a Poſture as they eat at other 
Times. 

Our Saviour conform'd to this; and he being now exalted 
in his Throne, it may therefore be more proper to receive the 


Sacrament with greater Signs of outward Reſpect, than when 


he was in a State of Humiliation, in which State he was at the 
very firſt Inſtitution of this Ordinance. 

But ſince the Receiving the Sacrament is now become a legal 
Qualification to entitle -<rtain Perſons to have and enjoy ſeve- 
ral Offices, I ſhall there. re mention thoſe Lays by Which this 
is requir'd, | 


By 


: 
: 
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By the Statute of 25 Car. 2. All Perſons, as well Peers as others, 
who ſhall have any Office, either Civil or Military, or who ſball re- 
ceive any Salary by Patent ſrom the King, or have any Command, or 
Place in Tr.ft under bim, or ſhall be f the Hou ſhold, ſhall, within 
three Months after their Almittance in, or receiving their Authority o- 
Employment, receive the Sacrament in ſome publick Church upon ſome 
Sunday, and deliver a Certificate thereof the next Term after their Ad- 
mittance, either in the Court of King's Bench, or at the Quarter- 
Seſſions where they reſide, under the Hands of the Mini ſter and Church- 
evardens, and prove it by credible Witneſſes upon Oath. 

The Perſons neglecting are diſable: to hold their Offices, and they 
are made void by the Act it ſelf; and if they execute the ſame af- 
terwards upon a Conviftion, either on an Information or Indict᷑ ment in 
the Courts at Weſtminiter, or at the Aſſiſes, they ſhall not be Plain- 
tiff in any Suit at Law, or in Equity, or Guardians to a Child, or 
Executors or Adminiſtrators, or capable of a Legacy, or Deed of Gift, 
or bear any Office and ſhall forfeit 500 I. to the Proſecutor, to be re 
covered by Attion of Debt, Bill, Plaint, or Information in the Conrts 
at Weſtminſter. 

This Statute being ſo penal, the Miniſter is oblig'd by Law 
to adminiſter the Sacrament in both Kinds; but then by the 
Rubrick there muſt be three at leaſt to communicate, and he 
muſt not, without lawful Cauſe, deny it to any who ſhall de- 
voutly and humbly deſire it. 

But ſince there are ſome lawful Cauſes of Refuſal, therefore 
tis neceſſary that the Minifter ſhould have convenient Time to 
enquire whether the Perſons are fic to be Partakers of this Or- 
dinance; and for that Purpoſe they are enjoin'd by the Ru- 
brick to ſignify their Names to the Curate, at leaſt a Day be 
fore tis adminiſtred. 

By the Canon (a) and Rubrick it appears what thoſe lawful 
Cauſes are, viz. Thoſe who live in any known Sin, without 
Repentance ; thoſe who maliciouſly contend with their Neigh- 
bours ſhall not be admitted to the Communion before they are 
reconciled. 

By another Canon (v) *tis not to be adminiſtred but to ſuck 
as kneel, nor to any who refuſe to be preſent at the Prayers 
of the Church, and this under Pain of Suſpenſion ; nor to any 
who arc Depravers of the Common Prayer, or of any Thing 
contain'd in the Articles of our Religion, unleſs they ſhal! 
ſhew their Repentance, and promiſe before the Miniſter and 
Churchwardens, either in Writing, or by Word, to do ſo no 
more. | 

So by the Rubrick none are to be admitted to the Sacrament 
*rill they are actually confirm'd, or ready, and defirous ſo tc 
de; nor if they have done any wrong to their Neighbours, fo 


— 


(a) Canon 26, ( Canon 27 
that 
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that the Congregation are offended at it; nor thoſe who live 
obſtinately in Malice or Hatred, nor to any * Stranger ; for a 
— wg is not oblig'd to give it to any, but to thoſe of his vn 
Pariſh. 

But if a Parſon will refuſe to adminiſter the Sacrament with 
dut any juſt Cauſe, an Action on the f Caſe lies againſt him; 
becauſe a Man may have a Temporal Lols by ſuch Refuſal. 

In the next Place I ſhall confider how of- now ofren t 
ten in a Year the Pariſhioners are required be — or 0 
to receive it. po nM | ens 

The Primitive Chriſtians made it a conſtant Part of their 
Worſhip every Week; fo that, it being a cuftomary Thing, 
ſome Perſons, pretenving to greater Strictneſs, were of pinion, 
that by frequent communicating they did not receive it with 
that due Care and Reverence as they ought, bur only in Con- 
formity to the Orders of the Church; and therefore they 
thought it better to abſtain for ſome Time, that they might not 
come as Formaliſts, but with a due Temper of Mind, and the 
hetter prepared to receive it, and ſo by Degrees it came from 
a frequent and conſtant Uſe to a total Diſuſe. 

The late Biſhop of Worcefter tells us, that our Reformers 
look'd on this Diſuſe as a Corruption crept into the Church; 
and therefore they were of Opinion, that it ought once more 
to be brought up to the primitive Practice, but that unreaſon- 
able Pas, in ſome Perſons, and Miſapprehenſions in others, 
and a general Indifferency in Matters of Religion, had put a 
Stop to the reviving this ancient Part of Devotion. 

However, they enjoin'd that it ſhould be receiv'd by all Peo- 
ple three Times in a Year, of which Eaſter was to be one; this 
is requir'd by the Rubrick, which is confirm'd by Act of Parlia- 
ment; and tis agreeable with ſome ancient Conſtitutions made 
for that very Purpoſe. 

We have ſome Inftances in our Books (c) of Proſecutions for 
not receiving the Sacrament, as Anno 17 Car. 2. the Church- 
wardens preſented a Man for this Neglect, and upon that Pre- 
'entment there was a Libel, and he was excommunicated in the 
Archdeacon's Court; and tho” he ſuggeſted that he recerty'd :t 
c)ſewhere, tho' not in his own Pariſh, which he likewiſe ples 4- 
ed ia the Spiritual Court, where they refus'd that Plea; yet 
the Courts at Weſtminfter would not grant a Prohibition, bo 
cauſe, both the Matter of the Libel and Plea were of Eccle- 
ſtaſtical Cognizance; and when they refus'd the Plea, the Par- 
ty ought ro Appeal. 

It muſt be offer'd freely in the publick Where it is to 
Church, and not in private Houſes; bur if be adminiſtred. 
& ſick Perſon is not able to come to his Pa- | 


Canon 28. f Sid, 34. 2 Har, 406; 
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Tiſh Church, he muſt acquaint the Curate with it, and that 
two more will communicate with him; and in ſuch Caſe the 
Rubrick doth not prohibit, but enjoins the Miniſter to give it in 
the fick Man's Houſe. 

This is likewiſe allow'd by the Caxon (d) where the Pariſhio- 
ner is impotent, or not able to go to Church, or very dange- 
rouſly Sick ; but if adminiftred in a private Houſe, to a Perſon 
who is well and able to go to Church; in ſuch Caſe the Mini- 
fter for the firſt Offence is to be ſuſpended, and for the next he 
ſhall be excommunicared. 

Ard becauſe this ſolemn Ordinance (e) ſhould always be had 
in due Revercnce, the Law hath appointed, that he, who de- 
praves it, or doth any Thing in Contempt of it, ſhall be com- 
mitted by three Juſtices of Peace, who are to take the Exami 
nation of two Witneſſes to prove the Fact on Oath, and bir: 
them in the Penalty of 5 J. a piece, to appear at the next Se:- 
ſions, and give Evidence, and the Offender being found guilty 
is to be fi. | 

The Protecution muſt be within three Months after the 


Oftence, 
AY crilege. 


OD i not only the moſt perfect, but the ſupreme Peing, 
(C; both in Heaven and Earth; and therefore hath an abſo— 
lute Dominion over all Things in this World. 

This is a Prizciple fo evidently true, that it needs no Proof, 
but one of the old Philoſophers, who had more Wit than Re. 
ligion, drew two contradictory Conſequences from this Prin— 
ciple, the one was, that all Thieves are Sacrilegious Perſons, 
which he prey'd by this Syllogiim, viz. Thoſe who rob what be- 
longs to Cod are Sacrilegious but all Thieves rob what be- 
long o Gol, for all Things belong to him; Therefore they are 
Sacrilegion-. 

The other Conſequence was directly contrary, viz. That 
no Thieves wore Saerilegious, winch he hkewiſe proy'a by 
another SyLogiim, viz Thoſe whotake and carry a Thing from 
one Place to another, both which Places belong to God are 
not Sacrilegious ; But thoſe who rob Churches, do take and 
carry Things from one Place belonging to God, to another 
which alſo belongs to him, for all Things and Places belong :0 
him; Therefore thoſe who rob Churches are not guilty of Sa- 
crilege. 

This laſt Sophiſm ſecms to be caleulated for this degenerate 
Age, tho many Ages fince it hath been tolidly confured by a 
tearn'd * Heathen. 


% Canon 71. (-) 1 Edw, 6. c. 1. “Seneca de Benc- 
Ci, libs 7. e. ?. But 
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Kut not to trouble my Reader with ſuch Quirks, I ſhall un* 
der this Title define what is Sacrilege ; and ſhall mention what 
Puniſhment our Law inflicts on Sacrilegious Perſons. 

Sacrilege is the ſtealing ſomething out of a publick and 
acred Place. It may be committed three Ways as the Cano- 
niſts tell us, that is, either in reſpe& to Perſons, Places, or 
Things. 

Sacrilege againſt Perſons is the laying violent Hands on thoſe, 
„ho in a peculiar Manner are ſet apart for tne Worſhip and 
Service of God ; this is accounted a Violation of their Privi- 
leges and Immunities; bur | ſhall not treat of it in this Senſe, 
but only as it relates to Places and Things. 

As to Places, in this reſpe& the Church in Conſtruction of 
Law is the Manſion-Houſe of God, therefore tis Burglary to 
break it open and enter it in the Night-time “ with an Intent to 
ſteal. 

This ſeems to be the blackeſt Otfence by which the Church 
is viclated, and therefore it was puniſh'd with the grea eſt Se- 
verity. 

Amongf the Heathens all Offenders of this Nature were 
put to Death, and hey were not ſo much as allow'd the com- 
mon Humanicy of Burial, and ail their Goods were to be con- 
ft: lcared. | 

Bur it was not puniſh'd with Death upon the firſt introdu- 
cing Chriſtianity here; for he who robb'd the Church was to 
reſtore nine times the Value of the Things taken, and if not 
able to pay it, then he was to undergo a Corporal Puniſhment 
dy Stripes. | | 

Tis true, one of our Hiſtorians mentions, that King Athelſtane 
) cauſed tome Thieves who had robb d St. Edmurd's Church 
in Stffolk ro be hang'd ; but in the ſame Book he tells us they 
ware held by ſome invifivle Power, that they could not carry 
away what they had flolen. | 

This Monkiſh Whimſy may occaſion ſome Perions to ſuſpe& 
the Truth of the whole Story, avd the rather becauſe there 
were no Laws made in his Time relating to Ecclchaltical Mat- 
ters, but they were in moſt Things only a Repetition, or rather 
a Confirmation of ſuch as were made by his Grandfather King 
Alfred, in whoſe Reign the Puniſhment of Sacrilege was only 
Pecuniary, that is, the Offender was to reſtore the Value of 
the Thing taken, and was likewiſe to pay the Value of his 
Head, which was about 40 J. bur it was an Aggravyation of che 
Fact to commit Sacrilege on a Sunday, for in ſuch Caſe he was 
not only to pay the Value of his Head, but his Hand with waich 
he committed the Fact was to be cut off; tho' this he might re- 
deem at the ſame Price his Head was yalucd at. 


— 
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And many Years afterwards the Puniſhment was by Excom- 
munication, of which we have a remarkable Inſtance, Anno 38 
H. 3. when the King himſelf, ſtanding with his Hand on his 
Breaft, and the whole Houſe of Peers wr h lighted Torches in 
their Hands, pronounc'd thoſe Perſons Excommunicated, who 
malicioufly depriv'd the Church of their Right, Sc. then they 
threw down their Torches extinguiſh'd and ſmoaking, and ail 
of them pronounc'd theſe Words, viz. So let thoſe who go againſt 
this Church be ext ixmu ſhed in Hell. 

Our Anceſtors were fo confident, that a ſaerilegious Perſon 
could not eſea pe the Judgment of God, that they delivered 
him over to Satan, or as they uſually faid, they curſed him 
with Belt, Beck, and Candle; that is, after the Curſe pronoun» 
| ced, which was done four times a Year, they ſaid fiat, then 
they ſhut the Book, put our the Candle, and ring'd the Bell. 

Bur now 1f there is no ad ual Force, and Goods of the Church 
are taken from thence, in ſuch Caſe the Churchwardens may 
have an Action at Common Law againſt the Offender, and ſhall 
recover Damages; or they may Libel in the Spiritual Court 
(g againſt him pro ſalute anime, which is the moſt proper Re- 
medy, and there he may recover the Things in Specie. 


Schoolmaſter : See Canons. 
Seats in the Church. 


INCE many Controverſies have happen'd concerning 
Seats ; 


(I.) In the Body of the Church; 
(2.) In Hex; 
(3) In Ciancels ; 


I ſhall now wention what the Law is as to theſe Particulars. 

(t.) As to Seats in the Body of the Church, the Freehold of 
the Snil is in the Incumbent, and the Seats are fix'd to the 
Freehold ; yet becauſe the Church it ſelf is dedicated to the 
Service of God, and the Sea's are built, that the People may 
more conveniently attend Divine Service, therefore where any 
Contention is about a Seat in the Body of the Church, upon 
Complaint made to the Ordinary, he may decide the Contro- 
verſy by placing that Perion in it whom he thinks fic, and this 


Power is conferr'd upon him by Law, becauſe he, who hath 


the general Cure of Souls within his Dioceſe, is preſumed to 


1 — 
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have 
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have a due Regard to the Qualities of the contending Parties, 
and to give Precedence to him who ought to have it. 

And tho” the Seats are built and repair'd at the Charge of 
the Pariſh; and the Churchwardens ſhould preſcribe, that by 
reaſon thereof, they have uſed to diſpole them to ſuch Perſons 
as they thought fit; yer ſince of common Right the “ Ordinary 
hath the Diſpoſal thereof, and by the fame Right the Pariſhio- 
ners ought to repair them, therefore ſuch Preſcription ſhall not 
be allow'd againſt his Juriſdiction. | 

Bur this Juriſdiction extends only to placing or diſplacing 
the Inhabitants of the Pariſh; for the Ordinary cannot grant a 
Scat to a Man and his Heirs, becauſe a Seat in the Church pro- 
perly belongs to ſome Houſe in the Pariſh, and not to the Per- 
fon, but as Owner of the Houſe ; and if ſuch Grant ſhould be 
good to a Man and his f Heirs, they would have the Sear, tho” 
they liv'd in another Payiſh which is very unreaſonable; and 
contrary to the original Intention of building Seats in Churches, 
which was for the Inhabitants of the Pariſh, that they might more 
convenicn:ly attend the Service of the Church; and certainly if 
the Biſhop cannot make ſuch a Grant, no private Perſon can 
do it, for the Reaſons before-mention'd. | 

But where there is no Contention, and the Ordinary doth not 
interpoſe, becauſe there is no Complaint, there the Parſon and 
Churchwardens have Power to Place the Pariſhioners in Seats ; 
and in ſome Places the Churchwardens alone have that Power by 
Cuſtom, as in London. 

If a Seat is built in the Body of the Church, without the Con- 
ſent of the Biſhop, the Churchwardens may pull it down, becauſe 
it was ſet up by a private Perſon without the Licenſe of the 
Ordinary ; 4 it hath been held, that, if in removing ſuch Seat 
they cut the Timber, or break it, (a) an Action of Treſpaſs 
lies againſt them. ; 

This, like many other Caſes reported by Mr. Ney, is not 
Law ; for the Freehold of the Church being in the Incumbent, 
when the Perſon hath fix'd a Seat to it, tis then become Parcel 
of his Freehold, and 9 the Right is in him, to 
that the breaking the Timber could not be prejudicial to the 
ether, becauſe he had no legal Right to the Materials after 
they were fix'd to the Freehold. 

And becauſe Seats in the Body of the Church are to be diſ- 
2 by the Parſon and Churchwardens, (6) therefore it was 

ormerly held that a Man cannot preſcribe for a Seat there; 
and yet he might preſcribe for the upper Part of a (c) Seat 


there. 


3 
— 


* 2 Lev. 241. Raim. 246. f Roll. Abr. 288. Poph. 150. 
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But now the Law is ſettled as to this Matter, viz. that ane 
may preſcribe for a (4) Seat in the Body of the Church, ſetting 
forth that he i ſeiſed of an ancient Houle, . and tha he and 
all thoſe whoie Eſtate he hath therein, have Time our of Mind 
uſed, and had a Scat in the Body of the Chyrþ for hem cives 
ano their Families, as belonging to the ſaid Houle, (e) a: that 
they repair'd the ſaid Seat; and the Reaſon why he muſt al- 
. Jedge that he repair 1t is, becauſe the Freehol.! being in the 
Parion, there miſt be ſome ſp+*cial' Cauſe ſhew'd for ſuch a 
Preſcription ; bur as to this, tus Cour: diltiiguiſh'd berween 
an Action on the Cale b ought agamit a (f) Difturber, and a 
Suggeſtion for a Prohibition; for in the firſt Caſe you need 
not alledge that you repair, beciule the Action is brought 
againſt a wrong Doer; but upon a Suggeſtion for a Prohibition 
it muſt he alledg'd that you repair, becau'e ocherwiſe you ſhall 
not deveſt the Ordinary of that Right which properly belongs 

to nim. 

Tenants ip Common cann"t make a j in: Preſcription to a 
Sen » Church, but they may preleribe :everally ; and if they 
mould bury . Nis jointly for à Diſturbance, and apor tne 
Evidence it ſhould ap var, tney are Tenanrs in Common, they 
muſt be nonſuited, becauſe ſuch Exide ce will not maintain 
the Title upon which the Adion is tounded, or tho' tis a 
Poſſeſſory Action, yet, fince that Poſſꝭ thon mi ſt be maintain d 
by a Title deriy'd out of a Preſeription, they mutt preſeribe 
ſeverally. 

And in thoſe Preſcriptions, there is nat much ExaGneſs re- 
quir'd ; for if an Action on the Caſe, is brought for diſtur bing 
the Pl.intiff, Sec. tis ſufficient for him to alledge, that he 
is ſeiſed in tee of a Meſſuage, Sc. (without ſaying cis an an- 
cient M-ſſuace) and that he and all thoſe whoſe Eſtate he hath in 
the ſaid Metluage, had (without ſayine Tire out of Mind) a Seat 
inthe Church which they uſed to repair as often as there was Oc- 
eaſion, Sc. this is well enough, becauſe the Action is founded 
on a wrong done by one whodifturb'd him in his Foſſfethon; in 
which Action the Plaintiff will recover Damages, if the Verdict 
is found for him, tis true, he may Libel in the Spiritual Court, 
and preicribe there for a Seat, &c. but if the Freſeripries is 
denied a Prohibition will be granted; if tis not denied, then 
that Court may proceed to Sentence ; which, if it happen to 
be againſt the Preſcription. in ſuch Caſe alſo a Prohibition will 
lie, becauſe the Suir being upon a Preſcription, the Proceedings 
in it were cram non judice in that Court; but this ſeems unrea- 


A ——_— 
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(4) 12 Rep. 1-5. Ney 129, 130. (e) 2 Roll. Abr. 28? 
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ſonable, 
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ſonable, (g) for it can be only to diſcharge the Perſon of the 
Coſts which he ought to pay. 

Tue of rhe Church.] As ro Seats in [/les of CFurches, the Law 
1, that if a Man hath a Houſe in a Pariſh, and a Seat in the 
e of the Chr. which he hath repair'd at his own Charge, he 
{hail nor be diſpoſſeſſed by the Biſhop ; if he ſhould, he may 
have a Prohibition, (45) becauſe it ſhall be intended ro be built 
by his Anceſtors, with the Content of the Parſon, Patron, and 
Irdinary, and appropriated by them to his and their Uſe; and 
it he is diſturb'd by any other Perſon in fitting there, he may 
have an Action on the Caſe againſt him, bur then he mult prove 
that he repair'd it; (% and to it was adjudg'd between Dawtree 
and Dee (&) for Seats in a little Chapel in the North Part of the 
Chancel of Petworth in Suſſex, for tho' no Man can tell the true 
Reaſon of Preſcriptions, yer ſome probable Reaſon muſt be al- 
ledg'd to gain ſuch a peculiar Right, and none is more probable 
than repairing it. 


And this will entitle a Man to a Seat in an Iſle, tho' he lives 


in another Parih; and therefore where the Plaintiſt ſer forth, 
that he had an ancient Meſſuage in the Pariſh of 7. and that 
he, and all thoſe whoſe Eſtate he had in the ſaid Houſe, had a 
Seat in the Ie, in the Pariſo Church of B. this is a good Pre- 
{cription for a Seat in an Ii ie, becauſe he or they might Build 
and Repair it; tho” 'tis not a good Preſcrip:1on to have a Seat 
in Nave Eceliſiæ of another Pariſh. Sd. 361. 

Lhaice!.} Asto the Chancel, the Ordinary hath no Autho- 
rity to place any one there, for that is the Freehold of the 
Rector, and fo is the Charb,; but he repairs the one, but not 
the other, and 'tis for this Reaſon that an Impropriator hath 
the chiet Scat in the Chancel. 

But yer a Man may preſcribe to have a (/) Scat here, as be- 
longing to an ancient Meſſuage. 


Sequeſtration. 


Hls is a ſeparating the Thing in Controverſy from the 

Poſſeſſion of the two contending Parties; as for Inſtance; 
when a Sycliution is brought to try which of them is rightful 
Parſon, tis uſual for the Judge at the Petition of either of 
them (ſetiing forth that Oppoſition may be made in collecting 
the Profits) to decree that they ſhall be ſequeſtred, and to or- 
der the Churchwardens to collect them; and this mult be pub- 
liſned in the Church, and they are to give Bond not only ta 


* 
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collect, but to keep the ſame for the Uſe of him who ſhall be 
found to have the Right, and toaccount to him ; and the Judge 
uſually appoints ſome Miniſter to ſupply the Cure in the mean 
Time, and appoints the Sequeſtrators to allow a certain Re- 
ward to that Miniſter. | 

After the Suit is determin'd, the Sequeſtrators are to deliver 
the Profits which they have collected to him who hath the 
Right, and this they muſt do, either in Specie, or the Value, if 
ſold if they refuſe they may be compell'd by the Eecleſiaſti- 
cal Court; and if they delay to come to an Account, the 
Judge au aſſign the Bond to the Party griey'd, with a Letter 
of Atiori ey to ſue for the Penalty. 

wur Sequertrations may be made in ſeveral other Caſes; as 
for 1.0. Repairing the Church or Parſonage Houſe, if the In- 
cumbent n=-gl-:ts, being once admoniſh'd to do it, then ſome 
Part of the t'rofhis of his Living may be ſequeſtred for that 
Purpoſe; bur it harh been a Queſtion whether the Tithes of 
an | npropria'or may be ſequeſtred to repair the Chancel ; "tis 
certain they might whilft they were in the Hands of the Monks; 
bur, being now mace a Lay Fee by a particular Act of Parlia- 
ment, the Spiritual Court hath no juriſdiction in that Matter, 
but the uſual Courſe in tuch Cafes is by Citation, and in Caſe 
of Contumacy to proceed to Excommunication. 

Sometimes a Benehce is lequeſtred by Virtue of ſome Proceſs, 
out of the Courts of Weſtminſter, and this is where a Judg- 
ment is obtain'd againſt a Clergyman ; and, upon a E' fa' di- 
rected to the Sheriff to levy the Debt and Damages, he returns, 
that the Defendant is Clericus beneffciatus non habens Laicum feo- 
dum in Ballica mea; then another eri Facias is directed to the 
Biſhop, who thereupon iſſues forth a Sequeſtration under his 
Epiſcopal Seal, directed ro the Churchwardens to levy the 
Tame de boni, Eccleſiafticis, and by Virtue thereof the Tithes 
Mall be ſequeſtred. 

Bu” if the Parſon had made a Leaſe of his Tithes before the 
F fa' came to the Hands of the Biſhop, then he may return 
that nulla halet bona Eccleſtaſtica; and this was the Caſe ct 
Picard againſt the Biſhop of Ely, who made ſach a Return; 
and it was allow'd, tho' in truth the Defendant had a Spiritual 
Living in that Dioceſe, but had let it before the Writ came te 
tho Biſhop. 5 : 

But the moſt uſual Occaſion of a Sequeſtration is upon the 
Vacancy of a Benefice ; for, during that Time, the Profits of 
the Church are in Abeiance, and are therefore to be receiy'd 
by the Churchwa: dens, by the Appointment of the Biſhop, un- 


der the Seal of the Court, and this 1; to provide for the Cure 
curing the Vacancy. | 
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But they cannot bring an Action in their own Name for the 
Tithes; therefore the proper Remedy to recover them is by 
Libel in the Spiritual Court. 


Sexton : Sce Clerk of a Pariſh. 


S id eſine J. 


T was uſual for Biſhops in their Viſitations to ſummons ſome 


credible Perſons out of every Pariſh, whom they examin'd 


on Oath concerning the Condition of the Church, and other 
Affairs relating to it. 

Afterwards theſe Perſons became ſtanding Officers in ſeveral 
Places, eſpecially in great Cities, and when Perſonal Vifica- 
tions were a little diſuſed, and ic became a Cuſtom for the Pa- 
riſhioners to repair the Body of the Church, which began about 
the fifreenth Century; theſe Officers were ſtill more neceſſary, 
and then they were call'd Teftes Synodales, or Furatores Synedi ; 
ſome call'd them Synodſinen, and now they are corruptly call'd 
Sideſmen. 

They are choſen every Vear, according to the Cuſtom of the 
Place; and their Buſineſs is to aſſiſt the Churchwardens in en- 
quiring into Things relating to the Church, and making Pre- 
{entments of ſuch Matters which are puniſhable by the Eccle- 
ſiaſtical Laws: They muſt likewiſe ſee that all the Pariſhioners 
duly reſort to their Churches every Sunday, and there continue 
during Divine Service ; and ſuffer none to walk, or ſtand idle, 
or talking in the Church or Church-yard, Oc. Cap. yo. 


Simon. 


HIS is a Name of Reproach which the Canoniſts have 

fx'd on all Contracts and Agreements for Gain, in diſpo- 
fing or obtaining any Benefice or Eccleſiaſtical Promotion. 
The Schoolmen, and my Lord Coke from them, derive the 
Word from Simon Magus, but I cannot imagine for what Rea- 
ſon, unleſs every Thing of a Spiritual Nature may be call'd 


the immediate Gift of the Holy Ghoſt, for that was what he 


defign'd to purchaſe. 

I know the Biſhop of Worceſters Opinion was, that the Right 
of diſcharging a Spiritual Truft, and the Right of enjoying the 
Profits which are ſet apart for ſuch a Spiritual Uſe, do al- 
ways 20 together; bur can any one infer from thence, that he, 
who purchaſeth thoſe Temporal Profits, doth therefore pur- 
chaſe that Spiritual Truſt, and ſo reſemble it to the Cale of 


Len Magyn 
His 
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His Sins were Hypocriſy. and Ambition ; for being a Sor- 
ccrer himſelf, and having done ſome wonderful Things in Fa- 
maria, by the Help ot the Devil, he plainly ſaw, that, in con- 
verting the People of that City from Heatheniſm, God gave 
more Power to Philip than the Devil gave to him; and therefore 
he believ'd and was baptis'd, not for any Zeal which he had for 
Religion, but merely out of an hypocritic..] Deſign to be ad- 
mitted into the Church, tha: he might be entitled to that Power 
which was given to the Apoſtles; for having ſeen what extraor- 
dinary Gifts were conferr'd by them, only by Impaſition of 
their Hands on thoſe who were deſign'd for the Miniſtry, he de- 
fired to purchaſe the like Power, that is, to confer the immediate 
Gifts of the Holy Ghoſt on whom he ſhould lay his Hands ; 
not that he intended the Glory of God by it, but that he might 
be in greater Eſteem amongſt the People than whilſt he was a 
Sorcerer. 

H ldebrand, who was the worſt Pope, made a ſevere Decree 
againſt Offerders of this Nature, viz. That both the Buyers 
and Sellers of any Eccleſiaſtical Livings, and all thoſe conſent- 
ing to it ſhould be damn'd with Simon Mans. 

Pope Gelaſius was not altogether ſo ſevere, for he allow'd the 
Otf nder to repent; but if he would not, then he was to be 
anathematis mucrone perf. is. 

The Ci: urchmen in thoſe Days did not only make Ca- 
nons again ſt Stmony, but fhange and riciculous Stories were 
invented to frighten Men trom it; ſuch was that Story of a 
Clergyman, who gave the Emperor's Son a Silvcr-Pipe to make 
him a Biſhop when he ſhould be Emperor himſelf, which he 
did; bur being toon afterwards afflicted with Sickneſs, there 
was a Faſt appointed for three Days together for the Recovery 
of his Health; but the poor Emperor was all that while 
amoneſt the Devils, who darred Flames into his Mouth thro' a 
Pipe; but bring recover'd, he degraded the Biſhop whom he 
had promoted bo mony ; and this Puniſhment, with his Re. 
penrance.. w ..onement for that Offence. 

I mult conte, as a Silver-Whiſtle was only a Bribe fo: 
a Child, ſo the Story 1+ fit to be impoſed on no other, 

Under this Title I ſhall treat of Three Things: 


1. What Simony was before the Stature, and what Con 
tracts amount it ſince. | 

z. The Puniſhmenr of the Parra. 

3. he Puniſhment of the Clerk thus preiented. 


As to the firſt of thete Particulars the Canoniſts tell us, that 
every Agreement relating to buying or felling Benefices i: 
ture Lurum, which brings tire immer zum into the Church, 
That ſuch Contract have been condemn'd by ſeveral Councils, 
and ſerere (Canon have been mate both agauinſt the 9 
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and his Clerk; that Simony is voluntæt ſive deſiderium emendi vel 
vendendi ſpi tualia vel ſpiritualibus adberentia, but certainly this 
is contrary to our Law, for mental Simony is not puniſh- 
able, either by the Common or Stature Law, it muſt be real 
Simony, either by actual Payment of Money, or a Contract 
to pay it. 

Row quiliket contractus ex turpi cauſa is odious in the Sight of 
the Law; and tho' Simony is ſuch a (a) Contract, yet it was 
_ void for that Reaſon, before the Statute 31 Eliz. tho' tis 
ince. 

Neither my Lord Coke or Hobart mention what Simony was 
at Common Law; one ſays tis Vox E cleſiaſti a, and in Mackal- 
ier and Toderi k's Caſe (6) it was objected, that the Common 
Law did not take any Notice of it, tor that it was a meer Ec- 
clefiaftical Offence; but Juſtice Croke, who reports this Caſe, 
telle us, this was denied by the Court; tis reported likewiſe by 
Juſtice Jones, but he is ſileut as to this Particular, 

And becaule the Common Lawyers have not yet declared 
what Simony is, therefore a learned Prelate was of Opinion, 
that the Canon Law, notwithſtanding the Statute, muſt ſtill be 
the Rule and Meaſure by which Simony is to be determined, 
and the rather, becauſe, he tells us, tis not fo much as men- 
tioned in the () Statute; for if it had, the Judges of the Come 
mon Law (4) would then have ſufficient Reaſon to declare 
what 1t 15. 

One would imagine that this great Prelate took his Obſer- 
vation f.om Mr. Attorney Ney, (e) who athrms the ſame Thing 
in his Re port of Win bcomb's Cale. 

But the Word Simony is not only mentioned in the Statute, 
but tis there explained what is meant by it, viz. That 'tis 4 
Corruption in Preſentations, Col{ations and Donations, of and to Be- 
nefices, (f) which laſt Paragraph that Biſhop himſelf in ano- 
ther Place confefles to be an Explanation of what Simony is; 
and yet he would haye the Canon Law to be the Rule to deter- 

mine it. 

I admit it was ſo before the making this Statute, and that it 
was then a meer Spiritual Offence, of which the Common Law 
took no Notice in the abſtracted Notion and Senſe of the 
Word; and ſo it was held by the whole Court of Common 
Pleas about Nine Years after the making this (g) Statue, viz. 
That Simony was not againſt our Law, nor any Bond or Con- 
tract relating to it, made void by any Statute; and Anno 12 Eliz. 
(b) in the lame Court it was held, that it belongs to the Spirt- 
tual Court to determine it, and not to the Courts at Weſtminſter. 


— 


(a) 3 Inſt. 153. (5) Cro. Car. 361. (c) Eecleſ. Caſes 279, 
293, 294. (4) Idem 293. (e) Noy 25. (7) Eceleſ. Caſes 59. 
(g) Moor 564. (5) Cro, Eliz. 789. Moor 914. 4 
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But the Force of thoſe ancient Canons was almoſt worn out 
by Time, and even when they were put in Execution, both the 
Pa ron and Incumbent often eſcaped unpuniſhed ; for the Right 
of che Patron could not be taken away by a Canon, and the 
Incumbent was to hold the Living till he was deprived by 2 
| Jug icial Sentence in the Spiritual Court, which was not very 
often obtained, becauſe ſuch Proof was wanting which the Ec- 

clefiaftical Law required, therefore it was thought neceſſary, 
Anno 31 Hl cap. 6. to make a Starute againſt Simony. 

If any Perſon do Preſent or Collate to a Benefice with Cure, for any 
Reward or Aſſurance, or give or beſtow any Eu cleſiaſti al Living for 
any corrupt Conſideration, ſuch Preſentat.on, & e. and every Admiſſion, 
Ec. thereon ſhall be void, and the King may preſent to the ſame for one 
Turn. | 

This laſt Clauſe was very neceſſary to puniſh the Patron in 
the Loſs of his Preſentation ; for before the making this Statute 
the Puniſhment was chiefly inflicted on the Clerk, and the Pa- 
tron eſcaped, for he might Preſent another. 

But now he is not only to loſe his Preſentation pro hac vice, 
but he is to forfeit double the Value of the Living, according 

to the utmott Value, and this he forfeirs upon a corrupt Con- 
tract only, tho' the Clerk is not preſented ; but the King is 
not to have the Preſentation, unleſs the Clerk is actually pre- 
ſented; and in ſuch Caſe, it he dies Incumbent, the King ſhall 
not loſe His Preſentation, becauſe it was void, and the Church 
was never full of him. 

The Words of the Statute which relate to this Matter are, 
ez. He. who gives or takes ſuch Reward or Aſſurance, ſorſeits double 
the * Value of One Tear Spiritual Promotion; and the Perſon cor- 
ruptly taking * Promotion ſhall be diſabled to enjoy the ſame. 

This Clauſe takes in both the Patron and Incumbent ; but be- 
fore I ſhall treat of it in particular, I will mention how the 
Law flood in relation to a corrupt Patron, before the maki 
this Statute, viz. Such Patron was to be excommunicated, . 
ro loſe the Right of Patronage for ever; this was enjoined by 
the Canon, but never attempted to be put in Execution; for if 

; it had, the Courts at Weſtminſter would have granted Prohi- 
| bditions, becauſe they would never ſuffer a Canon not confirm'd 
by Act of Parliament, or not generally received here, to de- 
termine a Right to any Freehold. 

I know the Spiritual Courts mince the Matter, by telling us 
they do not determine any ſuch Right, for they meddle only 
with the manner of obtaining the Preſentation, which is very 
true; but, if that proves to be Simoniacal, the Admiſſion and 
Inſtitution is void, which by Conſequence deveſts the Perſon of 
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* To be divided between the King and Proſecutor, upon Convictien 
en an Information, his 
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his Freehold, or rather, the Incumbent hath no Freehold there, 

becauſe the. Stature hath made the Church void, fo that he 

1 properly be ſaid to be deprived of that which he never 
ad. 

Def Simony fince he Statute.] Since the making this Sta- 
tute, the following Contracts have been adjudged co be Simony. 

If a Father purchaſes the next Avoidance in the Preſence of 
his Son, the Incumbent being then Siek, and ſoon afterwards 
dying, and then the Father preſents his Son, this is Simouy, 
as Sir Simon Deog tells us from Serjeant Moor; (i) bur Juſtice 
Croke, who reports the ſame Caſe, informs us, that none was 
of that Opinion, but Anderſon; for the Father is bound by Na- 
ture to provide for his Son, and thai the buying the next A- 
voidance, with an Intention to preſent him, was not Simony, 
tho the Son was privy to it, becauſe it was no Offence in che 
Father, and by Conſequence could be none 11 the Son. 

There have been tome Remarks made on this Judement, and 
with ſome Colour of Reaſon, viz. That if tis Simony in a 
Friend to buy the next Avoidance when the Incumbent is Sick, 
and in the Preſence of him whom he defigns to Preſent, and 
afrerwards preſents him accordingly, it muſt be ſo in the Fa- 
ther, who buys it in the Preſence of his Son; for the Statute 
doth not giſtnguiſh between Perſons ; and the Reaſon p:ven to 
ſupport t at Judgment fails in this Reſpect, for a Man is bound 
by Narure to provide for himſelf, as well as for his Son; bur 
no Man will deny it to be Simony to Purchaſe ſo for himtelf: 

Beſides, if the Proviſion for a Son ſhould be a Reaſon to 
purchaſe the next Avoidance in his Preſence, when the In- 
cumbent is dying, the ſame Reaſon would continue after he is 
dead, as well as when the Church was full of a fickly Perſon, 
for the Father is as much bound by Nature to provide for his 
Son then, as he was before; and yer it muſt be agreed, that 
notwithſtanding that natural Obligation, if he Purchaſe for his 
Son after the Church is void, tis Simony. 

In Booth and Potter's Cale, (&) the Father made the corrupt 
Agreement, and the Son was not privy to it, yet he was held to 
be a Perſon diſabled by this Statute to accept that Benefice; this 
was the Caſe Sir Simen Deeg (I) tells us he had ſeen; and my 
Lord Coke himſelf, in another Caſe, affirmed the Law to be fo. 

Tis true, the Simony of rhe Father was clearly proved in 
that Caſe, and it doth not appear but that the Son was privy to 
it; for the Reporter tells us, that it was alle ged that he did 
know it, and that might be the Reaſon why he was acjudged 
to be a Perſon diſabled. 


— 


(i) Moor 916. Cro. Eliz. 2685, Owen 87. (&) 2 Cro. 553. 
(1, 2 Cro, 385. 3 Bulſt. gz. 
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But there was ſomething extraordinary in that Caſe; for af- 
ter the Simony of the Father was proved, and the King's Pre- 
ſentee was admitted, the Father procured him to be deprived ; 
tho' before the Depriva ion he obtained a Grant of the next 
Avoicance to a Friend, who, ſoon after the Deprivation, pre- 
ſented the Son again, and thereupon he brought his EjeQment ; 
bur the Law was held to be againſt him, for he mutt neceſſa- 
rily be privy to the Simony of his Father, becauſe the King's 
Preſentee was admitted upon it; therefore it ſeems plain, that 
he took the Benefice upon a corrupt Contract, which is ex- 
preſly prohibited by the Statute. 

The Words are, viz. The Perſon corriptiy taking a Promotion 
ſhall be diſabled to enjoy the ſame: Now this Clauſe being fo very 
enal on the corrupt Taker, it hath been a Queſt,on whether a 
Perſon can be ſaid to take a Heneßce corruptly, who is admitted 
to it upon a corrupt Preſentati.n, to Which he was not privy or 
conſenting. 

We have my Lord Coke's ( Opinion, that ſach Perſon is not 
diſabled by the Statute ; but he tells us the Living is void; and 
if the King, whoſe Turn it is, will then preſent him, tis good, 
and he ſhall enjoy that Benefice ; and Butler and Baker s Caſe 
is cited in the Margent of the 3d Iuſtitutes to prove it. 

The Cale is reported by Juſtice Croke (n) and Serjeant Moor, 
in which it appeared, that the Incumbent did not know the 
corrupt Agreement till after he was inducted ; and yet it was 
held that he was diſabled to enjoy that Living, which 1s con- 
trary to my Lord C:ke's Opinion. 

But certainly it muſt be a Miſtake in Booth and Petter's Cale, 
to ſay, that the Perſon not privy to a corrupt Agreement is 
diſabled by the express Words of the Statute, tis rhe Preſenta- 
tion which is void; (o) but a Man can never be laid to be cor- 
ruptly taking, who is not privy to the corrupt Agreement; fo 
that, tho“ he loſes his Incumbency upon ſuch a Preſentation, 
yer he is not ſo diſabled bur he may be preſented again to the 
fame Benehce. 

But there may be a Simoniacal Promotion, where neither the 
Patron or the Clerk are peivy to it; as if a Friend of the one 
give Money to a Relation of the other to procure him to pre- 
ſent that Clerk, in ſuch Caſe the Right of Preſentation will 
be veited in the King pro bac vice, (p) and an Incumbent who 
came in under ſuch a Title enjoyed the Benefice above 20 
Years. 

Tis true, Juſtice Mindbam was againſt the Judgment, be- 
cauſe the Patron's Right might be defeated by Colluſion be- 
tween Two Strangers, which he held to be very unreaſonable. 

: . 


(m) z Inſt. 154. (n) Cro. Eliz. 788. Moor 913. ( 12 Rep. 
100. Lane 37. (p) Sid. 329. 1 
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If the Clerk himſelf had contratted with the Patron for the 


next Preſentation, when the Incumbent was fick, (a) and for 
that Purpoſe that it ſhould be granted to a Friend, who, upon 
the Death of the Incumbent, preſented that very Perſon, this 
is Simony. 

So, if a Stranger or Relation of any Clergyman, during the 
Sickneſs of the Incumbent, agrees with the Grantee of the next 
Acoidance to Preſent bim, and accordingly he is preſented; 
this is Simony, tho' the Clerk is not privy to the Agree- 
ment, 4 fortior/, where he is a Party, and knows the corrupt 
Contract. 

And fo it was adjudged in Trin/ty Term * 4 N. 3. the Cate was, 
Tha: one Bonnhton had the Grant of the next Avoidance, Se. 
the Church became void; and then Richards, a Friend of the 
taid Bouobton, agreed with one Taylor, that Bow2hton ſhould pre- 
ſent Hide, and thut Taylor ſhould pay Richards 20 l. per Arn um 
for Six Years, if Hide ſhould fo Jong live, and entered into a 
Bond of 2001. for Pertormance of this Agreement, which Zond 
was made to the Uſe of Bouohton, and ſo Hide wes preſentcd ; 
a Onuare Imbedit being brought againſt him, and another againſt 
Boughton, who pretented Fde; the Incumbenc pleaded that he 
had not Notice of the faid Agreement, to which Plea the Attor- 
ney General demurred, and Bowghton himſelf traveried the cor- 
rupc Agreement; bur it was adjudged Simony ; for 'tis not No- 
tice which is very dithculr to be proved, but the corrupt Agree- 
ment, whicn is the material Point in all Caſcs of Simony. 

if pending a Quare [mvedit (b) the Plaintiff ſells the Advow- 
ſon ea intentione, that ſuch a Cleik ſhould be preſented after the 
Incumbent ſhould be removed, who was afterwards preſented, 
this is Simony. 

If a S ranger purchaſeth the next Avoidance (c) when the In- 
cumbent is Sick, and then, after his Death, preſents a Clerk, 
who was not privy to the Contract, but acquainced with it af- 
ter wards, this likewiſe is Simony. 

And generally any Covenant or Agreement, made under anz 
manner of Conſideration what ſocver, to preſent a Perſon 1+ Si- 
moniacal; (4) As for Inſtance; An Advowſon was morigaged 
in rec, the Church became void by the Death of the Incunt- 
bent, and another was preſented by Ulurpation; the Mortgagce 
brought a Orare Impedit to remove him, and, pending the Sur, 
the Heir of the Morrgagor brought a Bill in Equity to redeera, 
which was decreed accordingly; and that the Mortgagee ſhotdd 
permit him to proſecute the Quare Impedit in his Name. 

Afterwards one Hammerſiy articled with the Heir at Law to 
purchaſe the Advowſon, and the Heir covenanted to convey it 


— 


(2) Hob. 165. Cro. Eliz. 686. * 3 Ley. 337. () 2 Vent. 
59. (c) Moor 916. (4) Cro. Car, 425. 
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to him, and to preſent ſuch a Clerk upon the preſent Avoid“ 
ance as the ſaid Hammerſiy ſhould appoint, who likewiſe cove- 
nanted to pay him 100 l. upon the Delivery of the Writings 
concerning the Title, 55 l when the Plaintiff ſhould recover 

udgment in the Quatre Imtedit, and 2001. more upon perfect- 
ing the Conveyance; and all this in a ſpecial Verdict in Eject- 
ment was found to be done on purpole to preſent the Defen- 
dant, who was afterwards preſented before the Conveyance was 
executed; and this was adjudped ro be Simony. 

Bur it a Father, upon the Marriage of his Daughter, cove- 
nants to pay a Portion, Sc. and there is a diſtind Covenant 
that he will procure the Son- in- Law to be admitted to ſuch a 
Benefice upon the next Avoidence; this ſhall not be intended 
to be Simoniacal, becauſe the Covenant had no Dependence up- 
on the Marriage, ic was an entire Covenant by it ſelf, and not 
made in Confiderarion of Marriage; for it it had, then ir 
would have been Simony ; bur it may be made ſo by a ſpecial 
Averment, ſhewing that it was S1montacal, 

*The like Cale happened Arno 5H. where the Incumbent 
covenanred with the Patron to reſign by all lawful Means at his 
Requett, fo that he might Preſent again; and the Patron co- 
venanted to pay the Incumbent 150. on ſuch a Day, in lieu of 
the Tithes ; this was held to be a diſtinct Covenant, and not 
Simoniacal, without a ſpecial Averment, 

A Promile to give Money, (e) in Conſideration the Plain- 
tiff would endeavour to procure the Perſun to be Rector of 
ſuch a Church, is Simoniacal. 

If the Patron rakes a Bond of the Clerk (f) to pay ſo much 
Money every Year towards the Maintenance of the laſt [n- 
cumbent's Son at the Univerſity, and whilſt he is unpreferred, 
or to his Widow, this is not Simony ; tis true, Sir Simon Deeg 
directs his Reader quærere rationem ; but he has given a very 
good Reaſon for it himſelf, for he ſays theſe are charitable 

eſolutions. 

If rhe next Preſentation is granted to a Clergyman (g) whe 
gives Bond to pay Money for it when the Church becomes 
void, tis Simony. 

If he Clerk gives a Fond to pay (0) 1001. per Annum to the 
Patron, and an £ tion af Hebt is brought upon this Bond; and 
the Defendant exiubirs 1 Bill in Equity to be relieved, ſetting 
forth tha! the Bo Ges given upon a Simoniacal Agreement, 
after e D fendant had anſwered, this Bill was admitted as 
Evidence te rover he Simony. 

If a (}-ik ogre:s with a Strarger (7) to procure the Grantee 
of the nee voitdarce to ſurrender to another, and to influ- 
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ence the Surrendree to preſent him when the Church is void, 
which was afterwards done; this alſo is Simony. 

By the Statute, the Perſon who Admits, [nſtitutes or [ndu#s 
a Clergyman, for any Reward or Aſſurance, torfeits double the 
Value of one Year's Profits of the Living, and the Admiſſion 
and Inſtitution is void, and the true Patron ſhall Preſent again; 
but no Lapſe ſhall incur upon ſuch Avoidance, till fix Months 
after Notice given by the Ordinary to the Patron. 

And by the ſame Statute, an Incumbent on a Benefice with 
Cure, corruptly Reſigning or Exchanging, or who ſhall take any 
Thing to reſign or exchange, both the Giver and Taker loſes 
double one Year's Value of the Beneficc. 

As to that Paragraph concerning Admiſſions for any Reward, 
Sir Edward Coke (k) tells us, he was a Member of chat Parlia- 
ment wherein this Act was made, and that the Clauſe was in- 
ſerted to prevent haſty Admiſſions, to the Prejudice of the Pa- 
tron, by putting him to recover his Right by Law. 

But now, if any Reward is taken more than the uſual Fee 
for Admiſhons, the Church ſhall be void as to the Patron, with- 
out any Sentence of Deprivation, and he may Preſent the ſame 
Clerk again; for the Clauſe doth not bring any Diſability up- 
on him, nor is he bound to ſtay till the Clerk is deprived by 
a judicial Sentence. 

As to the other Paragraph concerning corruptly Exchanging, 
&c. Sir Simon Depp gives this Inſtance, viz. It two Clergy- 
men agree to exchange Livings, and one promiſeth his Patron 
that if he will Preſent the other, he ſhall demiſe the Tithes to 
him at ſuch a Rent, this is Simony, if the Leaſe is afterwards 
made purſuant to that Agreement, tho' the Leſſor was not pri- 
vy to it when it was made. : 

I ſhall only mention, that long before this AQ was made, 
viz. Anno 6 Ed. 6. there was another paſſed both Houſes againſt 
Si mony, and particularly againſt granting Preſentations whilſt 
the Incumbent was yer hes. but it never paſſed the Royal Aſ- 
ſent : If ſuch a Clauſe had been inſerted in the A& 31 Eliz. it 
might have prevented many Simoniacal Contracts which have 
unce happened. 

And as all corrupt exchanging Benefices, ſo likewiſe all cor- 
rupt Reſignations are prohibited by this Statute. 

"Tis true, in an Alion of Debt on a Bond (/) the Defendant 
pleaded, that the Money was paid for the Reſignation of a 
Church, to the Intent that another might be preſented, and 
averred that both the Clerk and Patron, who were Parties to 
the Bond, were likewiſe Parties to the Agreement, yet the 
Bond was held good, becauſe Simony was not an Offence at 
Common Law, nor any Contract or Bond made void by the 
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Statute , and that the Defendant ought not to aver that the 
Money was to be paid for any other Cauſe than what was ex- 
preſſed in the Obligation. 

Upon the whole Matter, a Preſentation upon a Simoniacal 
Agreement 1s void, as to all Manner of Perſons who have any 
Intereſt in the Benefice. 

"Tis veich as to the Patron, who is to loſe his Right of Patro- 
nage pro ha: vie; for that is veſted in the King, and he may 
Preſent without any Sentence of Deprivation. | 

"Tis void as to the Ordinary; for he is bound to admit the 
King's Preſentee, and no Lapſe can incur where the Right of 
Preſentation 1s veſted in him ; but if the Patron was not 
privy to the Simony, and the Clerk is only Simoniacus ; there 
the Ordinary cannot collate by Lapſe, till after ſix Months No- 
tice given to the Patron. 

"Tis void as to the Clerk, without a Declaratory Sentence, 

tho' he was not privy to it; for he was Simoniace Promotus, tho 
he was not Siyonincus himſelf; and in ſuch Caſe he is diſabled 
to hold the Bencfice, which was gotten by that Means; bur if 
he had been privy to the“ Simony, then he is made for ever 
incapable to hold any ſpiritual Promotion; and tho' the King 
ſhould Preſent him to the ſame Benefice with a non obſtante to 
the Simony ; or if he pardon it; yet he can have no Title, 
becauſe the King cannot enable him whom an Act of Parlia- 
ment hath diſabled, and the Pardon only diſcharges rhe Pu- 
niſhment as to the Forfeiture of the double Value, and can 
never enure to ſettle him in a Benefice, which was not full by 
Reaſon of the Simony. 
* "Tis void alſo as to the Pariſhioners ; for if the Parſon ſucs 
for Tithes, they may plead that he is not Incumbent, for he 
hath no Right to the Profits, from the Time the Church be- 
came void, nor at any other Time; but all thoſe are due te 
the Clerk whom the King ſhould Preſent, even from the Time 
cf the Avoidance, becauſe the preceding Clerk being induded 
upon a Simoniacal Preſentation, the Church was never full of 
bim, but it ſtill remained void by Virtue of this Statute. 

And if the King ſhould not Preſent during the Life of the 
Simoniac, but he dies Incumbent, and then the true Patron 
Preſents, his Clerk thus preſented and admitted will be er- 
titled to all Profits ſince the laſt Avoidance by the Death of 
the legal Incumbent. 

efore the Statute of 1 IV. & M. cap. 16. the King might 
remove the Patron's Clerk, and in ſuch Caſe his Preſentee 
could claim only the Profits from his Inftitution ; bur now, 
ſince this Statute, if the Perſon who was promoted by Simony, 
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Mould die Incumbent, his Offence ſhall not be Prejudicial ei- 
ther to a Patron who was not privy to it, or to his Clerk upon 
. Prerence of a Lapſe, or otherwiſe howſoever, unleſs the Patron 
or the Clerk were convicted of Simony in the Lite-cime of ſuch 
Incumbent. 

And by the ſame Statute Leaſes made Bona fide by a Perſon 
who came in by Simony to any Leſſce for a valuable Conſidera- 
tion, and who 1s not privy to it, or had any Notice thereof, 
ſhall not be avoided. | 

"Tis to be obſerved, that where a Patron Preſents who is not 
privy to the Simony of his Clerk, he need not be named in 
a Qrare Iinpedit; (m) as for Inftance; If the Clerk contracts 
with a Friend or Relation of the Grantce of the next Avoi- 
dance, and thereupon gets the Preſentation : In this Cafe the 
King may Declare againſt the Ordinary and the Incumbent, 
for the Patron's Title is not in Queſtion, he had the Benefit of 
his Preſentation ; tis the Clerk who is the Offender, and he 
ought to be removed. 

I ſhall conclude this Title with the Oath againſt Simony, 
viz. I P. S. do Swear that I haze made no Simoniacal Payment, 
Contract, or Promiſe, directly or indirectly, by my ſelf, or any 
other to my Knowledge, or with my Conſent to any Perſon whatſoever, 
jor or concerning the procuring or obtaining the Rectory of H. in the 
Dioceſe of C. nor will at any Time hereafter perform or ſatisfy any 
ſuch kind of Payment, Contract, or Promiſe made by any other, with- 
aut my Knowledge or Conſent, | 

So help me God, Oc. 

The late Biſhop of Worceſter was of Opinion, that this Oath 
hath no Relation to the Statute 31 Eliz. becauſe it was in Be- 
ing before that Act was made; and therefore that a Simoniacal 
Contract ought to be interpreted by the Eecleſiaſtical Law. 

This deſeryes no other Anſwer than what he hath given him- 
ſelf in another Place, where he tells us, that if rhe Word Simo- 
ny had been in the Statute, the Judges might interpret what it 
was, for they are the Expofitors of our Laws; and ſince cis 
plainly to be ſeen in that AR, therefore the Courts at Weſtmir- 
fer may determine what Simony is, and what Contracts will 
amount to it. 

There is a late Statute, wiz. 12 Ann. cap. 12. made againſt 
S1mony, Which is to the following EffeS : 


If any Perſon, for any Reward in his own Name, or the Name ef 
any other, ſhail take or accept the next Avoidance of, er Preſentation 
to a Benefice with Cure of Souls, and be preſented thereto, the 
Preſentation ſhall be void, and ſuch Agreement deemed a Simeniaca! 
Contract; and the Crown may Preſent for that Time, &c. 


—— — — — 
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T HESE are Benefices preſcntable ; but becauſe Vicaridges 


are endowed in the ſame Places, the Perſons who enjoy 
| thoſe Sine-Cures, have by long Cuſtom been excuſed from Re- 
ſidence, which is the moſt can be ſaid for them. 

This was the Opinion of the late Biſhop of Worceſter, but it 
needs ſome Explanation. 

Generally wherever there is a Sine-Cure there muſt be two 
Incumbents, the one is a Rector, the other a Vicar ; and they 
are both equally inſtituted ad curam animarum, the one Habitu- 
aliter, the other Act ualiter, that is, the Rectors are not obli- 
ged, either to Duty or Reſidence, but the whole Cure of the 

ariſh is by Cuſtom devolved on the Vicar, fo that the ReQo- 
ries of ſuch Pariſhes are thoſe which are commonly called 
Sine-Cures. 

And as theſe Cures are preſentable, ſo they muſt be reſign- 
ed to the Ordinary; — whatever hath been alledged rela- 
ting to other Bene fices is applicable to them; only if ſuch 
ReCQtories are Donati ve as ſome of them are, they may be more 

roperly called Sine-Cures, than when the Incumbent comes in 
by Inſtitution ; for, notwithſtanding the Diſtinction above- 
mentioned, I cannot ſee how a Man who is really inſtituted ad 
curanm animaram, and hath taken upon him that Cure, can be 


ſaid to have it only habitual;ter, ſo as ro make his Benefice a 
Sine- Cure, | 


Suffragans. See Biſhops. 
I. Word rs ay ſignifies all the Provincial Biſhops 
1 
Su 


which are under a Metropolitan, and they are called his 
ragans, becauſe he had Power to call them to his Provin- 
cial Sy nods to give their Suffrages there. 

The Cherepiſcopi had been long ſer aſide, who had been for 
many Ages rural Biſhops, of which I ſhall give this ſhort Ac- 
count. 

The Biſhop, who was the Supreme of the whole Dioceſe in 
Eccleſiaſtical Affairs, did generally refide in the City with his 
Presbyters, and when diſabled by old Age, or any other Infir- 
mity, to inſpe& and govern the Church, he uſually choſe a 
Coadjutor to aſſiſt him, and this Perſon often ſucceeded him in 
the Biſhoprick. | 

Afterwards, when Chriſtianity ſpread ir ſelf into many Towns 
and Villages at a great Diſtance from the City, and the Num- 
ber of the converted Heathens daily encreaſed, it was thought 

fir ro chooſe another Aſſiſtant, who was called W ot 
4 s Coun- 
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a Country Biſhop, as the Word it ſelf imports, who was really 
a Biſhop in Order, and not a meer Presbyter. 

"Tis true, he was inferior to the City Biſhop; however his 
Ordination by one Biſhop alone was valid, bur ſtill he was a 
Biſhop, and his Office was to enquire into the Behaviour and 
Morals of the Country Clergy, and to ſee that no Perſons but 
ſuch who were duly qualified, ſhould be let into the Miniſtry. 

They had Power to Confirm in Country Churches, and to 
Sit and Vore in Councils in their own Names ; they might Or- 
dain Readers and Sub-deacons ; but not Presbyters and Dea- 
cons without the Biſhop's Licenſe, 

But by the Council of Laodicea their Power was diminiſhed ; 
for it was decreed by that Council, that Biſhops ſhould not be 
- Country Villages; but viſiting Presbyters ſhould be in their 

oom. 

However their Power was not ſuppreſſed at once, it did fink 
by Degrees, and afterwards in the ninth Century it came to 
nothing ; and then ic was pretended they were not Biſhops, bur 
Presbyters, and ſo the whole Order was ſer aſide in the Weſtern 
Church. 

In the very Beginning of the Reformation here, viz. Anno 
26 H. 8. cap. 14. An AQ paſſed to reſtore this Order of Men 
under the Name of Suffragan Biſhops ; the Preamble reeites, 
that good Laws had been made for electing and conſecrating 
Archbiſhops and Biſhops, but no Proviſion was made for Suf- 
fragans which had been accuſtomed here for the more ſpeedy 
Adminiſtration of the Sacraments, and other devour Things, Ec. 
therefore it was enacted that the Places following ſhould be the 
Sces of Biſhops Suffragans. 

Bedford, Berwick, Bridgwater, Briftol, Cambridge, Colcheſter, 
Dover, St. German, Gilford, Glouceſter, Grantham, Hall, Hun- 
ting un, Iſle of Wight, Iſpwich, Leiceſter, Marlborcugh, Moulton, 
Nettingham, Penrith, Southampton, Shaftsbury, Shvrewsbury, Taun- 
ton, T hbetford. 

That the Biſhop of each Dioceſe, ſhall by Petition, Preſent 
two Perſons to the King, whereof he ſhall allow one to be the 
Suffragan, and thereupon dire& his Mandate to the Arch- 
biſhop ro conſecrate him, which was to be done after this 
Manner: Firſt, it recires that the Biſhop having informed the 
King that he wanted a Suffragan, had therefore preſented two 
Perſons to him who were qualified for that Office, praying 
that the King would nominate one of them; thereupon he 
nominated P. S. being one of the Perſons preſented, to be 
Suffragan of the See of Ipſwich, requiring the Archbiſhop to 
conſecrate him. 

The Biſhop thus conſecrated was to have no greater Autho- 
Tity than what was limited to him by Commiſſion from the 
Ziſhop of the Dioceſe, and it was to laſt no longer. 
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"Tis true, this Act was repealed by 1 & 2 Phil. & Mar, 


cap. 8. but it was revived by 1 Eliz. 1. tho' never put in 
Practice ſince that Time. 


Surrogate. 


HIS is a Perſon ſubſtituted by the Biſhop's Chanecllor, 

Commiſſary, Archdeacon's Official, or any other Perſon 
uſing Eccleſiaſtical Juriſdiftion in their Abſence to keep Courts 
for them; or to exerciſe other Acts, as granting Licenſes, 
Probates of Wills, Sc. 

And by the“ Canon he ought to be either a grave Miniſter 
and a Graduate, or a beneficed Man ncar the Place where 
the Courts are kept, and the Buſineſs is tranſacted, or a Bache- 
lor of Law, Sc. who hath Skill in the Civil and Eccleſiaſtical 
Law; and to be a Man of a modeſt and honeſt Converſation, 
upon Pain that the Judge and Surrogate ſhall be ſuſpended for 
three Months. | 


Put ſometimes Proftors are appointed to this Office. 


Srnods and Synodals. 


HIS is 4 Meeting of Eccleſiaſtical Perſons for the 
Cauſe, of Religion; and it comprehends the Provincial 

Synods of every Metropolitan, and the Dioceſan of every Bi- 
* Hop within their Limits. 

And theſe are not of that Authority as General Councils; 
nor do their Canons oblige the whole Chriftian Church, bur 
only that Nation where they were made; but if ſuch Canons 
are agreeable with the Seriptures, and confirmed by General 
Councils, they are in Force every where. 

I ſhall not make a large Diſcourſe of theſe Aſſemblies, becauſe 
they are now almoſt diſuſed, and therefore ſhall only acquainr 
the Reader that the moſt famous Councils have been held in 
Africa, Britain, France, Germany, Italy, Spain. 

It would make a very large Volume to treat particularly of 
thoſe Synods which have been held in each of thoſe Places; 
therefore I ſhall confine my ſelf to thoſe which were aſſembled 
here in Britain; and as to that Matter, I find that a Synod was 
held here at Wincheſter, in the Time of King Edgar, in which 
Archbiſhop Dunſtan was Preſident ; and the Monkiſh Hiſtorians 
of that Synod tell us, that a Wooden Crofs did then ſpeak 
againſt the Marriage of Priefts, which probably might have a 
greater Effect upon them againſt that State of Life, in thoſe 
credulous and ſuperſtitions Times, than all the Wooden Ar- 
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2 that Archbiſhop, or any of his Chaplains could bring 
ainſt it. 

here was another held at Oxford, wherein Archbiſhop Lang- 
ton was Preſident, who divided the Bible into Chapters; and 
in this Synod many Conſtitutions were made for the better Go- 
vernment of the Church. 

Another at Clarendon under Archbiſhop Becket, in the Reign 
of Henry 2. in which ſome Decrees were made concerning the 
Prerogatives of the Crown, and the Privileges of the Clergy. 

Two in the Reign of Edward 6. In the one the 39 Articles 
were confhirm'd ; and in the other the Engl/ſb Liturgy was com- 
poſed by ſeven Biſhops and four DoQQors of Divinity. 

And here I cannot but take Notice, that Provincial Synod: 
were to be held twice in every Year ; this appears by the Apo- 
ſtolical Canons, and likewiſe by thoſe made in the Council of 
Nice. 

But this being found too hard a Task for Biſhops, who were 
uſually Men in Years, eſpecially where the Provinces were 
large, it was diſuſed about the Middle of the fifth Century ; 
ſo that ſome Canons were made for Synods to be held once in 
a Year ; but not abrogating the ancient Cuſtom to hold them 
oftner, and this continu'd for many Ages; but at laſt this came 
in like manner to be negleQed, and thereupon, about the 
Middle of the fourteenth Century, another Canon was made 
in the Council of Baſil, for a tricnnial Synod of all the Biſhops 
of every Province ; and in the ſame Council there was another 
Canon for every Biſhop ro hold a Dioceſan Synod once in a 
Year. 

And even here in Britain, by the ancient Conſtitution of this 
Church, a Dioceſan Synod was to be held once a Year, which 
is now diſcontinued, and thus the Authority of examining Things 
thro' the Province deyolv'd on the Archbiſhop. 

In a Dioceſan Synod the Biſhop always preſided, and he 
uſually ſummoned Septem 4 plebe in every Pariſh in his Dio- 
ceſe, to whom he adminiſter'd an Oath ro enquire into the 
Stare and Condition of each Pariſh relating to Eceleſiaſtical 
Affairs, which were call'd Teftes Synodales, and theſe Men 
made their Preſentments in Writing, or viva Voce in the Sy- 
nod. 

And at theſe Meetings there was a pecuniary Tribute paid 
by the inferior Clergy to the Biſhop, which is called a Syno- 
dal, becauſe it was uſually paid at thoſe Synods, but not al- 
ways; for it was paid likewiſe at Chriſtmas and Eaſter, and 
ſometimes at the Biſhops Viſitations; and it differs from Pro- 
curations, for thoſe are Penſions, but Synodals are Cenſas or 
Tributes, 

This Tribute was afterwards demanded by Archdeacons and 
Deans, not jure Communt Eccleſiaſtico, but by Compoſition be- 
teen the Biſhop and them; and ſince Synods have been diſ- 
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continued, this Tribute is uſually paid to them at Viſitations 
and claim'd by Archdeacons for their Eaſter Viſitations; it 
ſeems to be a Contribution towards their Charges in Synods, 
for they were elected by the Deacons, and were their Repre- 
ſentatives at ſuch Aſſemblies. 

"Tis now become a Church Due, of which the Act of 34 H.8. 
cap. 19. takes notice, and provides for the Recovering it, 
where 'tis denied or neglected to be paid, and *tis reaſonable 
it ſhould be ſo, becauſe tis valued in the King's Books, and He 
reccives a yearly Tenth our of it. 

And if it had not been for this At, ſome are of Opinion, 
that where Rectories arc impropriate, there had been no Re- 
medy to recover Synodals, which was uſually done in the Spi- 
ritual Court; but, now ſuch Redtories being made Lay Fees by 
the Im}ropriation, thoie Courts have no juriſdiction in ſuch Caſes, 
if it had not been otherwiſe provided by that Lav-. 

The Act ſets forth, That Synodals due out of Religious Houſes 
diſſolved! 74 be paid to Biſhops and Archdeacons, by the O:cufiers f 
th ſe very Lands, if Eccleſeaſtical Perſons were ſeiſed thereof within 
10 Years before their Diſſolution; ad if in Suits in the Spiritual Court 
the Defendant ſuall be convict, the Plaintiff ſhall re-over the Value 
thereof in Damages, together with Coſts of Suit; the like he ſhall re- 
cover at Common Law, when the Canſe is determinable there. And 
from hence ſome infer, that Synodals are due by AS of Par- 
liament, and not ratione Viſitationis. 


Tithes. 


ITHES being the great and legal Support of the Cler- 

ry, I ſhall be the more particular in treating thereof; 
and firit I ſhall give an Hiſtorical Account of the Right which 
they have to receive them. 

We are directed by natural Reaſon to offer ſomething to 
God, as an Acknowledgment of his Bleſſings, from whom we 
receive all that is good. 

E know *rts objected, that his Dominion over the Whole is ſo 
ariverfal] and extenfive, that i: may ſcem abſurd to offer him 
any Part; but yet the Scripture it ſelf commands us to Ho- 
nour him with our Riches, and with the Firſt fruits of our En- 
regale, and by the Meſaicr! Lacy the People were commanded 
bring the Firtt fruits of their Lard into the Houſe of their 
God ; and after they had Poſſeſſion of the Land of Canaan, 
they were commanded to bring to the Prieſt the Firſt of all 
he Fruits of the Earth, in a Basker, as an Acknowledgment 
that they cnjoy'd that Land by the Gift of God. 

The proportionable Part (that is, the Tenth) was paid by 
two Parriarchs long before the Law; for Abraham paid to 
Ae, i de h, not oily the Tithes of the Spoils which he brought 
| in 
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in his return from the Slaughter of his Enemies, (a) but the 
Tithes of all Things, and theſe were paid to him as a Prieſt; 
for ſuch he was, and of the Moſt High God, and it was in that 
Capacity, and not of a King, that he met Abrabam, for he was 
_ aſhſting him in the Wars, but met him as he returned with 
Victory. 

After Abraham's Death, the Patriarch Jacob made a ſolemn 
Vow to return unto God the Tenth of all which he ſhould be- 
ſtow on him, and *tis probable, that being himſelf Abrabam's 
Grandſon, he had obfery'd what was done by him, and there- 
fore fix'd on the Tenth rather than on any other Part. 

The Fes, who were the Poſterity of the Patriarchs, were 
told by Moſes, that all the Tithes of the Land were the Lord's, 
not in a literal Senſe, but as they were devoted and due to 
God, who aſſign'd his Right to the Levites in theſe Words, viz. 
I have given the Children of Levi all the Tenths in Iſrael. 

"Tis true, the Fes paid more than the Tenth to the very 
Time of the Deſtruction of the Temple; bur before the Maſaicb 
Law the juſt Tenth Part was paid by the Patriarehs, and in 
Conformity to that Proportion the Tenth was paid to the Le- 
vites under the Law, which was call'd the firſt Tything ; and 
this was accounted an Inheritance which was to continue for 
ever, after the other Tithes, ſuperadded by that Law, were 
aboliſh'd with it; ſuch was the leaving one Corner of the Field 
unreap'd, amounting to a fixtieth Part, the Offering th: Firſt- 
fruits, the Redeeming the Firſt born both of Man and Beat. 

Therefore this Proportion being paid by the inſpired Patri- 

archs, it became a ſettled Proviſion for the Levitical Prieſt- 
hood, and was univerſally paid even by the Heathens them- 
ſelves, who deriv'd this Cuſtom from them by Tradition, and 
not from any poſitive Law of Moſes; for, in Imitation of ſuch 
Payment made by Abraham, they paid Tithes of Spoils to their 
Kings or chief Magiſtrates, which was never done by the Fews, 
and this was not only voluntary, but it was of the Beſt, and it 
was from thence that Ede:umata ſignified the chiefeſt Thing, 
and Huctus Decumanus the higheſt Wave. 
. It was a Proportion agreeable to the Reaſon of the greateſt 
Part of Mankind, and it being generally paid by the Gentiles 
when our Saviour was born, there ſeems to be no Occaſion of 
any poſitive or expreſs Command in the Goſpel for this Pay- 
ment, becauſe both Fews and Gentiles were agreed in it before. 

However, we have ſome Intimarions of it there, for what 
elſe can be the Intention of rendring unto God, the Thinos that are 
God's ? which the Fathers interpret to be Tithes, Firſt fruits and 
Oblations, for no Man can think it was meant literally. 
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Beſides, our Saviour himſelf ſpeaks of Tything Mint, Anniſe, 
and Cummin, and he appointed a (b) Maintenance for the Mi- 
niſters of his Goſpel, which could not be leſs than a Tenth Part, 
becauſe a meaner Priefthood had ſo much before he was born; 
and another Reaſon may be, becauſe the Chriſtian Prieſts were 
commanded to be hoſpitable, which could not well be with a 
fmaller Proportion. 

Tis true, the Apoſtle expreſſes himſelf indefinitely to his Co- 
rinthians, viz. That they a Preach the Goſpel ſhould live by it, but 
this Livelihood muſt certainly be the Tenth Part, becauſe ir 
was to be like that of the Fewwiſh Priefts and Levites, and this 
»ppears by the beſt Expolitors of that Text. 

But the Meaning is plain without an Expoſition, and this out 
of the whole Frame and Contexture of the Words themitlves, 
and the Verſes relating to this Matter. 

Do you not know that the Levites «who miniſter about Holy Thing, 
I've of Tithes, and that the Prieſts who cvait at the Altar are Par- 
takers of the Oblations and Sacrifices * The Sim:lictude follows, 
Eren ſo hath the Lord ordained that the Chriſtian Prieſts «rho preach 
:he Gof el fpould live of the Goſpel, that is, they ſhould live of 
what is devoted to Chriſt, as an Acknowledgment to him for his 
Goſpel. 

85 likewiſe the Apoſtle, writing to the * Galatians, enjoins 
them who are taught in the Word, to give ſome Part of their 
Temporal Goods to the Teacher ; tis true, he doth not Name 
the Tenth Part in ter minis, for it was generally obſerv'd through- 
out the World, and therefore there was no Occaſion to be par- 
ticular in it, eſpecially ſince that Part was ſet aſide for this 
* from the Beginning of, Time, and approv'd by God 
himſelf. 

L admit that thoſe Tithes which belong'd to the Priefts and 
Levites were abaliſh'd with the Sacrifices; and that our Sa- 
viour, having inſtituted a new Form of Miniſtry, appointed a 
new Way to provide againlt their Neceſſities, and this was by 
Charity, and the Oblations of Believers, which were uſually 
given by them after the Communion ; and the Church had no 
other ſtared Revenues till the Reign of Conſtantine in the fourth 
Century, who permitted Churchmen to be endow'd with Lands 
and Inheritances; which made Sr. Ferome obſerve, that the 
Church was then more powerful and rich, but leſs virtuous un- 
der Chriſtian Princes. | 

But I ſhall inſiſt no longer upon this, and ſhall but juſt men- 
on what was done by the Primitive Chriſtians in relation to 
thts Mattes, and ſo procced to ſhew when Tithes were paid 
here among us. 


— — 


51 Cor. cap. 9, 13, 14. * Gal. vi. 6. 
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And firſt I muſt anſwer that Objedction which is uſually made, 
that Tithes were not paid till about the End of the firſt 400 
Years after Chriſt, and that there was not any Canon made in 
the Afri-an Councils for ſuch Payment. | 

"Tis true, there mighr be no ſtated or regular Payment at 
that Time, becauſe the Church was then under Perſecution; 
but if the Chriſtians in the Beginning gave more than the 
Tenth, as they certainly did, then there could be no Occaſion 
for a Canon to enjoin them to pay it. 

And *'tis plain they gave more, for they ſold their Poſleſ- 
fions, and brought the Money into the common Treaſury of 
the Church. f Tertullian tells us, that all Things were in com- 
mon among them, bur their Wives, and not only the Money 
which was raiſed by the Sale of their Eſtates, but they made 
Oblations every Week, or at fartheſt every Month, to the 
Church. And we are told by St. Cyprian, that even thoſe Of- 
ferings were anſwerable to the Levites Tenths, from whence 
we may infer, that Tithes were paid at that Time. 

But ſoon after Kings and Princes were converted to Chri- 
ſtianity, and the Church began to be ſettled, we have plain 
Proofs of the Payment of Tithes. 

Among us here in England, tis probable that Tithes were 

aid by our Saxon Anceſtors, as ſoon as they were converted 
How Heatheniſm ; for King Ethelbert made a Law againit raking 
away Res Eccleſie, which they call'd God's Fees ; bur this was 
not a general Law to oblige the whole Nation, becauſe Ethel- 
bert was only King of Kent; and the Laws of King Ina long 
before that Time enjoin the Payment of Church Shot. And 
ſeveral other Saxon Kings made Laws, that the Church ſhould 
have its Revenue, and that the Clergy ſhould have the Firſt- 
fruits ; all which may be expounded of Tithes, becauſe they 
were paid to the Church. 

This appears by the Practice of Eadbert, who was Biſhop of 
Landisfarne, in the Beginning of King Ina's Reign ; tis true, he 
could pay no Tithes himſelf, becauſe he was a Clergyman, and 
therefore he gave them every Year to the Poor. 

About 50 Years after him, Boniface, Biſhop of Mentz, wrote 
an Epiſtle to Cuthbert, Archbiſhop of Canterbury, wherein he 
expreſly mentions Tithes, as uſually paid in thoſe Days; and 
in Archbiſhop Egbert's Canons, which were collected by him in 
the Year 750, we read of Priefts who were commanded to 
reach the People to pay Tithes; that the Receiver was to re- 
giſter the Names of ſuch as paid, and that no Man ſhould rake 


them from ancient Churches, nor any Secular Service be done 
for them. 


| Apolog. cap. 39. 
Bur 


But it was above 30 Years afterwards that the firſt Canon 
was made here in England for the Payment of Tirhes, and that 
was in the Synod of Calcuith, which was held here in the Reign 
of King Offa, enjoining the Payment of Tithes according to the 
Scriptures, and exhorting all Men to ** the ſame, — 
"is the ſpecial Command of God himſelf. 

"Tis likewiſe true, that in Obedience to theſe and other Ca- 
nons, Tithes were paid here in ſome particular Places; but 
King Ethelwolph, who was the firſt Hereditary Monarch of the 
Engliſh Saxons, made a voluntary Donation of Tithes to be 
paid throughout the Kingdom; and this was done in a Gene 
ral Council, with the free Conſent of the Spiritual and Tem- 

ral Lords, and a Multitude of other People; and 'tis for 
that Reaſon ſome ancient Writers tell us, that the Tenth Part 
was granted a Rege, Baronibus & Populo ; but that muſt be a 
Miſtake, becauſe all the Lands in England were then De- 
meſnes of that King alone, and therefore when he granted de- 
cimam partem terra mee, that muſt be the Tenth of the Profits 
of the Lands throughout the Kingdom; and lcaſt de ima manſio 
(which is likewiſe in the Grant) ſhould be otherwiſe underſtood, 
Simeon of Durham and Malmesbury tell us, that King decimam 
regri ſui partem Eccleſske diviſit, which Diviſion and Grant was 
= by many of his Succeſſors, even to the Time of Ea- 
ward the Confeſſor, who made a Law, that the Tenth of all 
Corn ſhould be paid to God, as due to him, and tells us in 
what Manner both Predial and Perſonal Tithes ought to be 

aid; and thar if any Perſon ſhould diſobey that Law, he 
ould be compelled to pay this Duty by the King and the Bi- 
ſhop, and thus ic ſtood till the Conqueſt. 

It would be very tedious to mention all the Canons and Con- 
ſtitutiops which were made in Provincial Synods in the Reigns 
of the Norman Kings relating to this Purpoſe ; therefore I ſhall 
only ſhew that Tithes were paid here long before the Paro- 
chial Right was fixed, which ſome would have to be a little 
before the Lateran Council, Au 1215, but that is a Miſtake, 
tor Pope Adrian IV. decreed the Monks of Boxley to pay Pa- 
rochial Tithes, as fully as had been paid before they came in- 
do that Pariſh, which was in the Year 1144. and that was above 
70 Years before that Council was held, (a) for then that Abbey 
was founded. 

Tis probable that Parochial Tithes were more ſtrictly paid 
to the Secular Clergy for ſome Time after that Council than 
before, becauſi: thæy could not be otherwiſe diſpoſed or appro- 
priated at that Time to any other Uſes, even with the Biſhop's 
Conient. 


= 
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But about 15 Years afrerwards, when the Monks found that 
the Pope and the l began to appropriate ſeveral Tithes 
to Monaſteries, which they had taken from the Secular Cler- 
gy, then the Schoolmen, and particularly Alexander of Hales, 
who was a Monk himſelf, invented a Doctrine to juſtify ſuch 
Proceedings, and that was by aſſerting a Competency to be due 
to the Clergy by the Laws of God, but that the Tenth Part 
was inſtituted by the Church in meer Condeſcenſion to the 
Laity, intimating that they ought to pay a Tenth to the Re- 
Qors, but a great deal more to the Fryars. 

If this Doctrine had been true, it might have juſtified thoſe 
Monks in poſſeſſing a great Part of the Parochial Tithes, and 
alſigning a ſmall Portion to the Vicars as a competens beneficium 
ro officiate in Churches. 

Bur it was invented by them out of a baſe and covetous De- 
ſign; it deſtroyed that Doctrine which had been received 
among Chriſtians for many Ages; and though Eraſmus and 
ſome other great Men were inclined to this new Opinion of 
the Schoolmen, yet he was certainly of another Mind when 
he was inducted into a Parſonage in Kext, and received Tithes 
there. 

I ſhall now procced to the Reign of H. 8. who confirmed 
thoſe Canons relating to Tithes, which were made in the 
Reigns of his Predeceſſors; this he did “ after he rengunced 
the Pope's Supremacy by a particular (b) Statute made for that 
Purpoſe ; and by which it was enadted, That 1 
paid according to the Eccleſpaſtical Laws of the Church of England, 
and according to the Cuſtoms in every Pariſh where they ſhall grow 
due; and the Reaſon is given in the Purview of the AQ, viz- 
becauſe they are due to God and his Holy Church. 

And *'tis to be obſerved, that before Laymen had any Grants 
of Monaſtery Lands to hold them diſcharged of Tithes, in the 
ſame Manner as they were held before the Diſſolution, Care 
was taken to alienate the Tithes of thoſe Lands, by the Con- 
ſent of the Biſhop, and that due Payment might be made there- 
of to the Parochial Rectors. 

Thus it appears, that Tithes were paid by the inſpired Pa- 
triarchs, that ſuch Payment was likewiſe enjoined under the 

- Moſaical Diſpenſation, and not repealed by the Goſpel ; that 
the ancient Fathers held them due to the Church, and that 
they were conſtantly paid in the firſt Ages of Chriſtianity, and 
here in Envlaz.!, as ſoon as our Saxon Anceſtors were converted 
from Heatheniſm, and this in Obedience ro the peculiar Laws 
of God; but when Chriſtians became cold in their Devotion, 
then the Payment was enforced by Temporal Laws; till after- 
wards, by the free and voluntary Donation of King Ethelwolph, 
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who had all the Lands in England in Demeſne, and by a kind 
of Parliamenttry Conſent of that Time, (as Mr. Selden calls it) 
they were for ever dedicated to the Church; and this hath 
fince been confirmed, not only by Canons, but by ſeveral Sta- 
tutes, and particularly by Magna Charta, and the Clergy have 
enjoyed them by Virtue of thoſe Laws Soo Years and upwards ; 
ſo that 'cis now a peculiar Eſtate veſted in them, and diſtinct 
from the Inheritance of the other Nine Parts, and they have 
as good, if not a better Right to ir, than any Layman hath to 
his Eſtate, if ſuch a Right can be acquired by a voluntary 
Donation, and be eſtabliſhed by a long and continued Pol- 
Wr and confirmed by many Adtts of Parliament, as certain- 

it may. 

"iris ſaid thus much for the Civil Right of Tithes, I ſhall 
in the next Place give an Account of the Definition of the 
Word, ana then ſhew how *ris divided. 

Tithe is a Tenth Part in Propriety of Speech, or ſomething 
in licu thereof, yearly ariſing out of the Enereaſe or Profits of 
Land or Stock, or raiſed by the Induſtry of the Pariſhioner. 

And agreeable to this Definition, the common Lawyers di- 
vide it into Three Parts: 

1. Predial. Which ariſes meerly from the Ground, as the 
Fruits thereof, viz. All ſorts of Grain, Hay, Underwood, Fruits 
of Trees, as Acrons, Apples, Cherries, &c. alſo Hops, Saffron, 
Hemp, Flax, Garden Herbs, as Parſley, Mint, Sc. 

2. Mix d. Which ariſe from Cattle nouriſhed by the Ground 
as Colts, Calves, Lambs, &c. Milk, Cheeſe, Eggs, Chicken, 
Cceſe,  - 8 

3. Perſenal. Which ariſe from the Labour and Induſtry of 
Men uſing any Merchandize or Manual Occupation, and this 
is the Tenth Part of their clear Gain, the Charges and Ex- 
pences being firſt deducted. 1 Rol. Abr. 656. Pito 1. | 

Therefore if an Owner of a Ship lend it to Mariners to car- 
ry on the Fiſhing Trade, who agree to pay a certain Quanti- 
ty of Fiſh for the Hire of the Ship, no Tithe ſhall be paid of 
theſe Fiſh, becauſe tis a Perſonal Tithe, and ought to be paid 
cur of the clear Gain. 

To whom due. ] Theſe Tithes, be they of what Nature they 
will, are properly due to the Clergy, who have the Cure of 
Souls, and are to be paid te them in the Pariſhes where they 
are. 

But yet in ſome Caſes the Parſon of one Pariſh may pre- 
ſeribe to have a Portion of Tithes ariſing in another Pariſh ; 
this is where the Abbots and Priors had ſuch Portions before 
their Houſes were diflolved, in ſuch Caſe the Impropriators 
may claim them now, and the Uſage fince the Diflolution is 
an Kyidence how it was before. | 

'Tis commonly ſaid, that before the Council of Lateran, it 
was lawful for any Man to give or pay Tithes to what AE 
i 0 


he pleaſed; and if fo, this may be the Original of that which 
is now called a Portion of Tithes ; and this where one Clergy- 
man hath a Right to certain Tithes in groſs, not in his own 
Pariſh, bur in the Pariſh of another, for ſuch a Portion of 
Tithes is not by Intendment of Law any Parcel of the Tithes 
of his proper Rectory or Vicaridge ; and ſo it was adjudged 
in * Bozowns's Caſe, viz. The Queen grunted tetam illam per- 
tionem decimarum in Longham, c. the Tithes of the ReGory 
of Longham did not paſs. 

And as Tithes are due to the Clergy, fo a Layman was no: 
capable of them in prender; but in ſome'particular Caſes, as for 
Inſtance, the + Lord of a Manor preſcribed to pay to the Par- 
fon of H. in whoſe Pariſh his Manor was, ſo much in Satif- 
faction of all Tithes arifing in the ſaid Manor; and that in 
Conſideration thereof, he and all theſe, whoſe Eſtate he had 
therein, enjoyed ali the Tithes there, this was held a good Pre- 
{cription. | 

But ſince the Statute of Diſſolution of Monaſteries, the 
Tithes which were appropriated to thoſe Religious Houſes arc 
made a Lay Fee, and many Laymen are capable to have them 
in pernancy, and may ſue for them in the Eceleſiaſtical Court. 

wut of what Tithes ariſe.] Tis regularly true, that Tithes 
are to be paid of Things encreaſing Annually ful & ſeme!; 
and therefore my Lord Coke affirms, that they are not to be 
paid of Minerals, nor of Chalk, Lead, Slate, Stone, Tu, Twffs, 
Ke. But this Rule is to be underſtood where there is no Cu- 
ttom to the contrary ; for if this Rule ſhould be true, then no 
Tithes could be paid of Houſes; for a Houſe which is built 
goth not yearly encreaſe, nor of After-Paſture, becauſe » 
muſt not be only ſimul but ſemel. | 

So Things which are fere nature are not Titheable, but fore 
Queſtions have been made what theſe are, for Bees, Pidgeons, 
Rabbits, which are kept under Cuſtody, cannot properly be 
ſaid to be fere nature, for they arc a Man's Property. 

But ſome Things which are fere nature, and under no mon- 
ner of Cuſtody, may be Titheable by Cuſtom, as Fiſh in the Sea 
when caught; from whence the Biſhop of Nr eſter reflects up- 
on the Force of Cuſtom, which can reduce Things e nature 
to the ſame Condition with tame Creatures; bur he tells us, 
that the Notion of their being fere nature ſerved only as an Ex- 


cuſe where the Cuſtom ot paying, Tithes for them was not con- 


tinued ; and that where it was beyond Diſpute, then that No- 
tion prevailed, that they were due only by Cuſtom : But he at- 
firms, that they were Titheable as other Things; and he men- 
tions, that in ſeveral ancient Appropriations the Tithes of 
thoſe Things were expreſly given to the Monatte: :c<. | 
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How fo be ſet out.] The Nine Parts of Predial Tithes are 
to be ſet out in the Preſence of the Parſon or his Servant upon 
Notice given, but this is by Virtue of the Canon Law, which 
was never received here , for by the Common Law * Notice is 
not requiſite, and ſo it was adjudged between Chaſe and Ware, 
1 NI. Abr. 643. Plito 1. | 

If ſeveral Perſons have a Right to the Tithes of a Pariſh, the 
Tenth Part is only to be ſet out, for the Pariſhioners are not 
bound to ſubdivide the fame into Moieties, according to the 
Proportion of the ſeveral Proprietors. 

If I ſer out the Tithes, and afterwards privately take them 
away, this is a Fraud; and becauſe the Statute provides, that 
they ſhall be ſer forth without Fraud or Deceit, therefore this 
cannot be intended a ſetting forth within the Stature, but the 
Party ſhall be puniſhed by treble the f Value. 

But when the Tithes are once ſet out, and the Parſon neg- 
lets to carry them away, in ſuch Caſe the Owner or Farmer 
of the Ground muſt give Notice to the Parſon, that his Tithes 
are ſer out before he can put kis Cattle in, or ſue him for not 
taking away the 'Tithes. 

However, the Parſon (a) 1s not to be obſtruted in carrying 
them away; for if the Owner, Sc. will not let him or his Ser- 
vants come the uſual Way, then, tho' the Tithes are ſer out, 
tis a fraudulent ſetting them out, becauſe it appears to be with 
an Intention to hinder the Parſon from taking them away; and 
if a Queſtion ſhould ariſe, which is the uſual Way, this ſhall 
be tried in the | Spiritual Court, becauſe the Way is only ac- 
ceſſary to the Tithes, which are of Eceleſiaſtical Cogni- 
zance; but he cannot be hindred from coming the utual Way 
to the Ground, to ſee his Tithes duly ſet our. 

So if the Gate is locked where the Tithes are after they are 
ſer our, this ſhall be cried in the Spiritual Court, for the Rea- 
ſon before-mentioned. 

I now come to the particular Things for which Tithes are to 
be paid, and for which not; and to proceed in an Alphabetical 
Alanner, I will begin with Ae Lands. 

Abbey Lands.) At the Time of the Diſſolution of Abbies 
(b) they were diſtinguiſhed into the greater and leis, the one 
were above 200 J. per Annum, and the other were under that 
yearly Value. 

Now, when the greater were diſſolved by the Starute 31 H. 
8. cap. 8. it was enacted, That the King and his Grantees ſhould 
enjoy thoſe Lands diſcharged of Tithes in as ample Manner as the AU 
hots held them before that Time; bur the Lands of the leſſer Mo- 
nafteries, which were diſſolved by the Statute 27 H. 8. are not 


* 2 Vent. 48. f 1 Brownl. 34. 2 Brownl. 9. (a) 1 Bulſt. 108 
Jones 230. + 1 Rol. Rep. 420, (b) 2 Cro 607. Jones 2. 1 
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within the Benefit of the Ad 31 H. 8. and therefore ſince the 
Diſſolution theſe Lands pay Tithes, tho' they paid none whilſt 
in the Hands of the Abbots, Sc. for their Privileges, being Per- 
ſonal, were extinguiſhed by that Statute 27 H. 8. 

And therefore where an * Abbot held Lands diſcharged 
from Payment of Tithes, and afterwards alienated the ſame to 
a Layman, it was adjudged he ſhould pay Tithes ; becauſe ir 
ſhall be in ended « perſonal f Preſcription whilſt in the Hands 
of the Abbot, and not a real Compoſition. 

Acozns. ] Shall pay Tithes, becauſe (c) they enereaſe every 
Year ; but then they muſt be gathered and ſold ; for if they drop 
and Hogs eat them, no Titkes are to be paid. 

Aftecmoath.] There have been various and contradictory 
Opinions concerning Tithes of Aftermoaths; my Lord Coke (d) 
in his Expoſition of the Statute 2 Ed. 6. tells us, that Tithes 
ſhall not be paid of it, for tis freed by the Common Law and 
Cuſtoms of the Realm; I ſuppoſe he means by the general 
— ren becauſe in ſome particular Places it may be due by 

uſtom. | 

Bur Serjeant Rolls (e) tells us, That ſuch Tithes are due de 
jure, and therefore there muſt be either a Cuſtom or Preſerip- 
tion to diſcharge them, viz. If in Conſideration of making the 
Tithes cf the fi:ft Moath into Hay (f) at the Charge of the 
Pariſhioner, he had been diſcharged of the Aftermoath, this 
hath been held a good Modus. 

Bur I take it ro be the berter Opinion, that ſuch Tithes are 
not due de jure, becauſe tis againſt the Rule de annuatim reno- 
vantibus ſimu & ſemel ; and where ever tis demanded, if it ap- 
pear, upon the Pleading, that the Owner was at greater Charge 
and Labour than what the Laws appoint in preparing the firſt 
Crop for the Benefit of the Parſon, the Land ſha!l be diſchar- 
ged from the Payment of Tithes of the ſecond Crop; (e) as for 
Inſtance; In a Suit of Tithes of the Aſtermoath, the Defendant 
pleaded, that he, at his own Cofts, tedded the Grafs, and then 
ſpread it and gathered it into Cocks, or that he carried it to 
the Parſon's Barn; in ſuch Caſe, becauſe the Parſon had the 
Benefit of the Pariſhioner's Labour, it ſhall be a good Diſ- 
charge for the Tithes of the Aftermoath. 

So if the Defendant ſuggeſts a Cuſtom in a Pariſh, that the 
Pariſhioner is to cut the Graſs and make it into Cocks, and ſet 
out the Tenth for the Parſon, (þ) which he hath uſed to accept 


— — 


* 1 Lev. 185. Sid. 320. f Cro. Car. 423. (c) Moor 762 
Het. 27. Lit. Rep. 40. 1 Rol. Abr. 640. Q. 10. (4) 2 Ed. 6. 
cap. 13. 2 Inſt. 652. (e) 1 Rol. Abr. 640. (f) 1 Rol. Abr. 
648. Hob. 250. (g) Moor 758. 1 Rol. Abr. 640. 2 Cro. 42. 
(b) Moor 910. Cro. Eliz. 660. 1 Rol. Abr. 648 2 Lut. 1074. 
2 Cro. 116. Yelv, 86. Hob. 230. : 
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in Satis fadtion of the firſt and ſecond Veſture, this is a good 
Preſcriprion. | 

And in a Norfolk Cauſe by the“ Vicar of Scottow, the Court 
was of Opinion, that there was no Difference between the Af- 
termoaths of Clover-graſs and other ordinary Graſs in the Point of 
Tithe-. 

Bur Tithes may be due for Aſtermoath by Cuftom ; and ef Sir 
Simon Deco expreſly affirms, that if a Meadow is fo rich that 
it yields Two Crops, the Parſon ſhall have Tithes of both ; but 
this mult be by Virtue of ſome Cuſtom, becauſe tis againſt the 
known Rule above-mentioned. 

Jaiftment.) This is taking to Paſture the Cattle of other 
Men, or depaſturing barren Cattle of the Owner. 

In the firſt Caſe it was formerly held, That Tithes were not 
payable, and fo is Ftrherbert (i) in his Natura Brevium ex preſly. 

But now the Law (&) is otherwife; and ſo far from deter- 
mining that no Tithes are due, that tis held they are due de 
communi jure, and 'tis reaſonable that it ſhould be fo ; for other- 
viſe the Owner might feed all his Land with barren Cattle, 
and ſo defrand the Parſon of his Tithes ; for no other Tithe can 
be paid of barren Cattle, but according to the Value of the 
Land, unleis Cuſtom hath otherwiſe determined. 

If a Nan breeds or buys unprofitable Cattle, and ſells them, 
he ſtall pay for the Agiſtment; but if he depaſture his Land 
with his own Saddle- Horſes, he ſhall pay no Tithes ; (1) if an 
{»n-kecper puts in the Horſes of his Gueſts, he ſhall pay for the 
Agiſtment, unleſs he paid Tithes for the Hay of the ſame Land. 

If profitable Cattle, as Cows, Oxen, Sc. are fed together 
with Barren, (mn) the Owner ſhall pay Tithe in kind for the pro- 
arable Cattle, and Tithe of the Herbage for the reſt. 

But it Cattle are bred for the Plough, or the Pail, no Tithe 
ought to be paid for their Paſture, that is, if they are employ- 
d tor that Purpoſe in the Pariſh where they were bred, (n) but 
if the Owner ſells them he muſt pay Tithes of the Herbage. 

The Jiu ine in ſuch Caſe is to be governed by the yearly Rent 
of the Land; but by the Canon Law *tis by the Number of 
Cattle, and the Time of depaſturing them in the Pariſh, ac- 
cording t the Cuſtom of the Place. 

if by the yearly Value of the Rent, then tis after the Rate of 
2 £ per Pound, yet the Twentieth Part is generally accept- 
ed. 

This Tie may be paid by the Owner of the Land or his Te- 
nant; bur tis certainly due from the“ Owner of the Cattle, be- 
cauſe they take the Profits of the Soil; but becauſe it may be 


* 2 Lut. 1074. } Fol. 155. (i) F. N. B. 58. Lit. 6. 
() Hardres 184. (1) Poph. 142. (m) 1 Dogg. 167. 
() 1 Rol, Abr. 646: * Jones 234. Hardres 184. 
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Ineonvenient for the Parſon to find out the Owner (o) of the 
Cattle, therefore the Owner of the Land is uſually ſued. 

—— Above Twenty Years Growth is not 7itheable, for tis 
Timber. 

Ap.] Is not Titheable for the ſame Reaſon. 

Waik.] Of Timber-Trees is not Titheable, for tis privi- 
leged by the Body of the Tree. | 

Warren Land.] Tithes are not due for Land (þ) which is na- 
turally barren, and not manurable without ſome extraordinary 
Charge ; and 'ris in reſpect of ſuch Charge, and for the Ad- 
vancement of Husbandry, that if ſuch Land is converted to 
Tillage, it ſhall be diſcharged of Tithes for the fitſt “ Seven 
Years after the Improvement. 

But Land which is overgrown with Buſhes, or become un- 
profitable by () ill Husbandry, or other Accident, cannot be 
properly ſaid to be Barren Land, and therefore if tis grubbed, 
or ploughed and ſowed, it pays Tithes immediately. 

So likewiſe (7) Land gained either from freſh Waters by 
{raining, or from the Sea, tho' with great Charge, cannot be 
called Barren, for tis unprofitable only by Accicenr, 

And if the Defendant pleads tis Barren, and that Plea is not 
allowed in the Spiritual Court, a Prohibition will be granted. 

ISeech.] In ſome Countries where Timber is ſcarce (5) Beech 
13 uſed for Building; and ſo we are told tis in Brckinghamſbire ; 
and in ſuch Caſe, if above Twenty Years Growth, *cis privileged 
by the Sratute 45 Ed. 3. ab. 3. but tis Neceſſi-y, and not the 
Nature of the Tree which makes ic Timber, (t) for where- 
ever other Timber may be had, there Beech is not uſed for 
Building, and fo becomes Titheable. 

Bees.] It hath been a Queſtion, whether any Tithes ſhould 
be paid for Bees quia animalia ſurt volatilia, or what we call 
{ere nature; but tis now held, that Tithes are to be paid for 
them; and *tis properly a Predial Tithe, which is not paid by 
the Tenth Swarm, but by the Tenth Meaſure of Honey, and 
Tenth Pound of Wax; and a Meds (a) to pay ſo much will be 
a good Diſcharge to pay the Tenth Swarm, if ſuch a Tithe can 
be due; for it hath been doubred, becauſe Bees are fere nature, 
as before- mentioned; but tho* they are fo, yet when they are 
gathered into Hives, they are then under Cuſtody, and Titheable 
by the Hive or Swarm, tho' the general Way 1s by the Honey 
and Wax, 
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(o) 1 Rol. Abr. 656. (p) 2 Inſt. 656. * Prr. Stat. 2 Ed. 6. 
cap. 13. (7) Cro. Eliz. 475 Moor 939. (7) Cro. Eliz. 475. 
3 Bald. 165. Her. 147. 1 Rol. Rep. 354. (s) Moor 541. 1 
Brownl. 94. (t) 1 Rol. Abr. 640. 1 Rol. Rep. 355- Moor $41. 
() 1 Rol. Abr. 651, Pl'ito 15. 
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Birches.) Are Titheable tho' of above 20 Years Growth (x) 
for they are not accounted in Law proper Timber for Building, 

Bzick.] Tithes are not to be paid for Bricks, becauſe they 
are made of Parcel of the Freehold; and if a Suit ſhould be 
brought for ſuch Tithes (y) the Defendant may ſuggeſt the ge- 
— Immunity, and that Bricks are made of Earth, which 
doth not renew. 2 Inſt. 651. 

Neither ſhall Tithe be peid for Wood, cut for Burning of 
Bricks, if uſed either to enlarge or repair the Owner's Houſe ; 
but then it muſt be ſuggeſted that it was for the neceſſary Habi- 
tation of his Family, for otherwiſe he might build a Caftle. 

WB:oom.] Tithes are not due for Broom (z) uſed for Fuel in 
the Pariſh where it grows, 

Calves.] The Tenth Calf is due to the Parſon when "tis 
weaned, and he is not obliged to take it before ; and ſometimes 
the Tithe is to be proportioned with reſpe@ to the Places where 
they are engendered, brought forth and nouriſhed, 

But if under the Number of Ten in one Year, the Parſon 
cannot have Tithes in kind in that Year, without a ſpecial Cu- 
ftom ; thu” he may take it ſo in the next Year, accounting both 
Years together, or Tithe pro rata in the ſame Year, if there is any 
Cuſtom for it. | 

But tis a good Mods to pay one Calf, if he hath Seven in one 
Year ; and if under Seven, then an Half-penny for every Calf, 
for the Tithes of all Calves in that Year; and if he ſells a Calf 
to pay the Tenth of the Value. 1 Rol. Abr. 648. Plito 2. 

Came) Thoſe which are bred for the Plough and Pail pay 
no Tithe for their Paſture, becauſe the Parſon hath the Benefit 
of the Labour of Plough Cattle by Tilling the Ground for Corn, 
and Tithe- Milk for thoſe which are bred for the Pail. 

Bur in the firſt Caſe it muſt be alledged that the Cattle were 
uſed to manure the Ground in that very Pariſh. 2 Cro. 575. 
1 Rol. Rep. 62. 2 Cro. 430. 

If ſuch Cattle are bred or buught to ell again, and according- 
ly are fold Þ-* -- +?.:; are uſed, Tithes ſhall be paid for them; 
— not if kill'd and ſpent in the Houic. 1 Hol. Abr. 647. 
Pl ito 13. | 

If tuch Cattle are paſt their Labour, and the Cows are Bar- 
ren, and afterwa-ds fatted in order to ſell, they ſhall pay Tithes 
during the Time they were farting, for the Reaſon of the Diſ- 
charge then ccaſeth. 1 Rol. Abr. 647. Plits 9. 

It cne Cattle are bred for che Plough, and the Owner hath 
no Arable Land in the Pariſh where they were bred, yet they 
ſhall pay Tithes where fed. Harares 184. 


— 


(x) Moor 907. (y) 2 Broynl. (z) Cro Eliz. 609. 1 
Rol. Abr. 644. 


If 


If a Man ſows his Land to feed his Horſes uſed for Tillage, 
there ſhall be no Tithe paid for ſuch Paſture; but if he keeps 
Horſes to ſell, and accordingly ſells them, he ſhall pay Tithes. 

Cattle feeding on large Waſtes, not known to be in any par- 
ticular Pariſh, ſhall pay Tithes to the Parſon of that Pariſh 
where the Owner lives; and if fed in ſeveral Pariſhes, they 
ſhall pay Tithes pro rata, ſo as they continue above a Month in 
cach Pariſh. 

Bur where the Manner of Tithing Barren Cattle is not made 
certain by Cuſtom, it ſhall be compured according to the Value 
of the Land on which they are depaſtured by the Payment of 


2 5. per Pound Rent. Hardvres 35. 
Cyalk.] Chalk and Chalk-Pits are not Titheable, becauſe 


Part of the Freehold. 
Cheeſe.) It the Milk pays Tithes, the Cheeſe pays none; 
bur it may be a good Preſcription to pay the Tenth Cheeſe, 


made between May and Auguſt, for all Tithe-Milk in that 


Year, | 
Cherry Trees. ] Cherry-Trees in Buckinghamſhire have been 


adjudged Timber, and therefore Tithe-free. 
Chicken.) Chicken pay no Tithes, becauſe the Eggs are 
tithed. 1 Rol. Abr. 642. Plito 6. 

Clap. ] Clay is not Titheable. 

Cloths.] Cloths fulled in a Fulling- Mill. See All. 


Clover-graſs. See Graſs. 1 | 
Coals.] Are not Titheable, therefore a Preſcription ds now 


ge imando as to them is good. 2 Inſt. 651. 
Colts.] The ſame with Calves. 
Conies.] Tiches are not paid for Conies de jure, becauſe 


they are feræ nature, but by Cuſtom they may become due; but 
now tis generally held, that if they are old in the Market, and 
not ſpent in the Houſe, Tithes ought to be paid for them, and 
yet they are feræ natuys, let them be ſpent or ſold where they 
will. 1 Rol. Abr. 635. Plito 3. March $7. Hardres 188. Het. 
147. Lit. Rep. 13. ; | 

Cozn.] Corn pays a Predial Tithe, tho' it ariſes every Year 
our of the Land, but tis by the Labour and Induſtry of the 
Husbandman, and it ought of common Right ta be cut down 
by the Owner, and prepared for the Parſon, and tithed by the 
tenth Cock, Sheaf, or Shock; and if the Pariſhioner refuſe to 
do ir, the Parſon may ſue him in the Spiritual Court; but it 
mult be ſpecially for not ſetting it out in Cocks, and not gene- 
rally for not ſetting out the Tithes. Lat h 125. Sid. 183. 

But the Pariſhioner is not bound to put the Parſon's Sheaves 
into Shocks, unleſs by Cuſtom. 1 Rol. Abr. 644. Nite 6. ; 

If he doth not ſet out the Tithes, he is liable to be ſued in 
an Action of Debt upon the Statute for treble Damages; and if 
he doth fer them our, and afterwards carry them away, the like 
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Ad ion may be brought againſt him, becauſe the ſetting out was 
with a fraudulent Deſign to cheat the Parſon. 

Bur tis clear that an Action of Treſpaſs lies againſt him, or 
he may be ſued in the Spiritual Court; but if a Stranger takes 
them away, he muſt be ſued in an Action of Treſpaſs at Com- 
mon Law. 

A Preſcription to pay the Parſon the tenth Sheaf, as it falls 
out, or the renth Swarth, is not good. 1 Rol. Abr. 643. Pito 6. 

But a Preſeription to be diſcharged of Tiches in that Year, 
wherein the Field was fallow, in Conſideration he had ſet the 
Sheafs into Shocks when the Field was ſowed, this is good. 
1 Rutl. Abr. 649. Pl ito 4. 

Cows.] Cows which arc milked pay no Tithe for their Pa- 
fture ; but if a Man hath but one Cow, and doth not make any 
Cheeſe, ſomething ought to be paid; tho' the Cuſtom of the 
Place 1s to be obſerved. 

Anno 8 W. a Preſcription was alleged, That every Tenant 
within the Pariſh of “ Kirkburton in Yorkſhire, was to pay to the 
Vicar a Penny-halt-peany for a Cow with one Calf, and ſo to 
the Nun ber of 5; and for 5 Cows having Calves 1 s. 4 d. and 
for 6 Cows having Calves 2s. 8 4 and for 10 Cows having 
Calves 2 s. 8 d. and for every Cow without a Calf 1 d. and for 
every Milch Cow 1 d. in Satisfaction of all Tithes of Cows, 
Calves, and Verbage and Paſture of their Lands in that Pariſh; 
and this was held a void Preſcription, becauſe the Payment 
of this Modus for Cons and Calves could be no Satisfation for 
the Tithes of Herbage and Paſture; beſides, tis not alledged 
what ſhould be paid when there are more than 6 Cows, and un- 
der the Number of , or when they exceed that Number. 

Cuſtom. Sce Mods. 

Deer. Sce Park.] Deer are not Titheable de jure, becauſe 
they are fere nature. N:y 148. Het. 147. but they may pay 
Tithes by Cuſtom. 

Elm.] Elm above 20 Years Growth pays no Tithes, for 
*tis Timber. 

Eggs.] Eggs are Titheable in kind, and where ſuch Tithes 
are paid, there is none due for the Chicken ; ſo where Tithe 
is paid for Chicken, there is none due for Eggs. 

t is a good Madaus to pay 30 Eggs in Lent, for all Tithes of 
Eggs. 1 Rol. Abr. 648. Pl'ito 3. 
Fallow⸗ground.] Fallow Ground pays no Tithes for the 
Faſture in that Year in which it lies fallow, unleſs it remain be- 
yond the Courſe of Husbandry, for it makes the Land more 
Fruitful the Third Year. 1 Rel, Abr. 642. Pl'ito. 9. 649. Pl'ito 4. 

Feræ Naturz.] Beaſts and Birds which are Fere Nature 
gre not Titheable, but Rabbits in a Warren, and Pidgeons in 
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a Dove-Houſe are not properly Fere Nature, becauſe they are 
kept ander Cuſtody, and by that Means are reduced to be the 
Property of particular Perſons; and fo are Bees under a Hive, 
and therefore all theſe pay Tithes by Cuſtom. 2 Inſt. 651. 

Fenny G o inds.] Fenny Grounds drained from the Water 
and made arable, or converted into Paſture, muſt pay Tithes, 
notwithſtanding the Statute 2 Ed. 6. 3 Bulſt. 165, Aoor 450. 

Fiſh.] Fiſh taken in the Sea are not Tithcable de jure, be- 
cauſe they are not only Fere Nature ; but the Sea is not proper- 
ly any Pariſh. 1 Rel. Abr. 636. Pl'ito 6. Cro. Car. 264. 

Bur if that is a good Reaſon, then they ſhould pay Tithes 
when caught in a River, becauſe moſt Rivers are in ſome Pa- 
riſh ; and yet Fiſh caught in a common River pay no Tithes. 
Cro. Car. 339. 1 Rol. Abr. 636. Pl'ito 6. 

"Tis true, Anno 9 Car. the Court was divided upon this Point, 
but yet they granted a Prohibition to try the Right 

But Tithes may be paid by Cuſtom for Fiſh caught in the Sea 
and in the Rivers; and in ſome Places in Cornwall they pay 
Tithes of Fiſh caught in the Sea to the Parion of that Pari 
wherein they are landed, and ſo at Yarmouth they pay Tithes for 
Herrings, but not the Tenth Fiſh, but ſo much Money, for this 
is a perſonal Tiche, and therefore the Tenth ſhall not be paid, 
unleſs by Cuſtom. 1 Rol. Abr. 656. Pl'ito 42. 

If a Man ſuggeſts a Cuſtom that all the Fiſh in a Ship ſhould 
be divided into 10 Doles, after the Owner's Part is ſeparated 
for the Uſe of his Ship, and that then the renth Dole 1s ro be 
divided, one Moiety to the Parſon, and the other to the Town 
of Yarmouth; this was held to be good. 1 Rol. Rep. 419. 

Fl:r] Flax pays a Predial Tithe like Hemp, and tis ac- 
counted inter minutas decimas. 1 Rol. Abr. 643. Pl ito 3. 

And lo it is when they grow in great Quantities in the open 
Fields; but by the Opinion of * Chief Fuſtice Holt they are mi- 
nute Tithes when they grow only in Gardens and other little 
encloſed Places, but when they grow in the Fields they are 
great Tithes. | 

ozeſt-Lands.] Foreſt-Lands, not in any Pariſh, do gene- 
rally belong to the King by Virtue of his Prerogative, and he 
being ſeiſed of ſuch Lands ſhall pay no Tithes ; but tho” this is 
a Privilege annex'd to the Crown, it may be a Queſtion whe- 
ther the Grantee of ſuch Lands can have that Privilege. 

My Lord Rolls tells us he may; but tis certain, that if a Fo- 
celt is disforeſted, rhe Grantee of the King ſhall pay Tiebes for 
thoſe Lands, which were formerly Parcel of the Foreſt. Jones 
$37: Cre. Car. 94. Het. 60. 1 Pol. Abr. 655, 657. 

Fow!i.]) If Fowl are kill'd to make Profit of them, the 
Inner muſt pay a perſonal Tithe. 


— 
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Domeſtick Fowl pay Tithe-Eggs, or Chicken in their ſeve- 
ral Kinds; but where they pay Tithe; Eggs there ſhall be no 
Tithes paid of Chicken. 

Fruit of Trees. ] Apples, Pears, Plums, Sc. a Pre- 
dial Tithe as ſoon as gather'd, and an Action vill ie upon 
the Statute of 2 Ed. 6. for ſubſtracting fuch Tibet, or for not 
ſetting them out. 

Fur3es.) Furze pay a Predial Tithe, unleſs the Owner of 
the Ground can be diſcharg'd by Cuſtom, upon Payment of Tithe- 
Milk, or Calves of ſuch Cows which are depaſtured on that 
Ground where the Furzes grows. Lit. Rep. 367. | 

Gardens.] Gardens pay Tithes for Herbs, Hemp, Plants, 
Seeds, Saffron, Woad; and they muſt be paid in Kind, and 
therefore the Tenth Part ought to be ſer out for the Parſon : 
But Money is generally paid for them, by Cuſtom or Agree- 
men”. 

Gzaſs, See Agiſtment] Graſs pays a Predial Tithe ; but 
if tis cut and carried to feed the Owner's Plough-Cattle, be- 
fore tis made into Hay, not having ſufficient otherwiſe to keep 
them, no Tithe ought to be paid for it. 1 Rol. Ahr. 645. 

Where the Cuſtom is not to the contrary, the Pariſhioner 
ought to make the Graſs into Hay; but in many Places the 
Tenth Graſs-Cock is ſet our, and in ſuch Caſe the Parſon may 
de jure make it into Hay upon the Land where it did grow, 
without alledging a Cuſtom for it. 1 Rol. Abr. 643. 

A Preſcription to pay the Tenth Acre of Graſs ſtanding in 
lieu of all Tie Hay, is good. 1 Rol. Abr. 648. Pl'ito 7. 

Gzavel.] Gravel pays no Tithes. 

Kay.] Hay pays a Predial T:the, as well in Orchards as in 

eadows ; but no Tithes ſhall be paid for that which grows on 
Head-lands, where the Plough-Cattle can have only room to 
turn; but then there muſt be a Cuſtom alledg'd to pay it, and 
the Party muſt aver that Head-land is only large enough to 
turn the Plough on it. 1 Rol. Abr. 646. Litt. Rep. 15. 

And if once Tithes are paid for Hay, no Tithe ſhall be paid 
for the Afrer-paſture of the ſame Land, in the ſame Year. 
1 Nel. Abr. 640. Telv. 85. 2 Cro. 116. 

As to the Manner of Tithing it, the Cuſtom of the Place is 
to be obſcrv'd, for in moſt Places the Tenth Cock is ſer out af- 
ter 'tis made 1n Hay; but where there is no ſuch Cuſtom, the 
Tenth Graſs-Cock may be ſet out. 1 Rol. Abr. 644. 

And thereſore, tho' the Tithes of Graſs ought of Right to 
be made into Hay, yer a whole Pariſh may preſcribe ro pay 
the Tithe in Grais-Cocks before tis tedded, and this without 
any Conſideration given to the Parſon. 1 Rol. Ab. 647. Plito 1. 
But if tis ſuggeſted, that the Owners of the Land have, Time 
out of Mind, iound Straw to thatch the Body of the Church, 
and bave therefore beon diſcharg'd of all Title of Hay; this is 


no? 
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not good, for the Parſon hath no Benefit by it, becauſe the Pa- 
riſhioners are to repair the Church. Cro. Eliz. 276. 

If there 's a Modus for the Tithe of Hay, and the Meadow is 
converted into Tillage, the Parſon ſhall have the Tithe-Corn ; 
but when the Lands are again converted to Meadow, the Modus 
ſhall revive. Godb. 194. 

So, in Conſideration that the Parſon and his Predeceſſors, 
Time out of Mind, had been ſeiſed of a Meadow in the Pariſh, 
the People ſhould be diſcharg'd of Tithe-Hay, this is good; 
for it ſhall be intended that the Meadow was originally given 
to the Church, in Diſcharge of the Tithes of the Pariſh, 1 No. 
Abr. 649. Prito 6. but tis not a good Modus, that, in Confide- 
ration he had ſpent all his Hay in feeding Plough. Cattle, he 
ſhquld be diſcharg'd of the Tithe- Hay. 1 Rol. Abr. 650. Plito 13. 

death.) Heath. See Furze. 

Heath and Waſte Ground (other than ſuch as are diſcharg'd 
from Tithes by Parliament) and which have heretofore paid no 
Tithes, by reaſon of Barrenneſs, and which are afterwards im- 
prov'd and converted to Arable and Meadow, ſhall at the End 
of ſeven Years next after ſuch Improvement pay Tithes, by 
Virtue of the Staiute 2 & 5 Ed. 6. cap. 13. or if they yield 
ſome ſmall T'thes before Improvement, they ſhall pay the ſame, 
during the firſt ſeyen Years, but afterwards ſhall pay the full 
Tithes according to the Improvement. 

Hemp.) Hemp pays a Predial Tithe; and becauſe there were 
various Ways of Tithing it, therefore by a late “ Act of Par- 
liament a conſtant Annual Sum of 5 s. Acre ſhall be paid 
for Hemp land before tis carried otf £& Ground, and fo in 
Proportion. 

Y.erbage.} Herbage. See Paſture. | 

i Honey pays « Predial Tithe, and the Manner of 
Tirhing it 1s by the Tenth Quart, or Pint. Cro. Car. 559. 
Jones 447. 1 Rol. Ab. 635. PTito 1. 

KFops.] Hops likewiſe pay a Predial Tiche, but the Man- 
ner of r it is various, according to the Cuſtom of the 
Place; and of this Opinion was Juſtice Twiſden, who liv'd in 
Kent, and affirm'd they might be Tithed by the Hills, by the 
Pole, or by the Buſhel, and if ſo, then the Tenth Part may be 
ſet out before they are dried, and this agrees with the Caſe 
reported by Juſtice Hutton. Sid. 283. Hut. 77. | 

ut my Lord Nelli tells us, they ought not to be Tithed be- 
fore they are dried. 1 Rel. Abr. 644. Plito 5. 

A Modus cannot be pleaded in Diſcharge of Tithe-Hops, be- 
cauſe they were brought into England in Queen Elizabeth's 
Reign; but a Suggeſtion to pay ſo much in lieu of all ſmall 
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Tithes will comprehend Hops, and in ſuch Caſe a Prohibition 
hath been granted. Sid. 443- 1 Vent. 61. 

Hop poles are not Titheable, when the Hops pay Tithes. 

Eneſes. See Catte/] If a Man keeps a Horſe for the Saddle, 
ro Tithes ſhall be paid for his Paſturre; but if the Owner 
ſhould be ſued, he muſt aver that he kept the Horſe for his 
Work and Labour. 1 Rel. Abr. 641. 2 Cro. 430. 

The Caſe of Pothil and May is very imperfectly reported by 
Mr. Bulſtrode, in his firſt Part, fol. 171. . that no Tithes 
ought to be paid for the Herbage of Saddle Horſes kept for 
Pleaſure ; but for Cart-Horſes to Till the Ground, the Owner 
ou2ht to be anſwerable to the Parſon for their Herbage, which 
is contrary to ſeveral Reſolutions in the like Caſes. 

"T's true, if an Ion keeper Depaſtures Travellers Horſes, he 
mult pay Tithes for the Herbage, unleſs he paid Tithes for 
the Hay of the ſame Ground. Hardres 35. 1 Rol. Abr. 641, 
650. | 

put if Horſes are kept to ſoll, and afterwards are ſold, 
Tithes ſhall be paid for their Paſture. 1 Rol. Abr. 647. Plito 14. 

4, ouſrs.] Dwelling Houſes are not properly Titheable, be- 
cauſe they do not annually Increaſe ; — by a Decree made 
by the Privy Council, Amo 1535, it was ordered, That 2 s. and 
9 d. ſhould be paid for every Houſe in London, which Decree 
was confirm'd by Ad of Parliament, 4nnc 37 H. 8. c. 12. 

Now, this Statute relating only to London, and the Liberties 
thereof, the Queſtion was ſolemnly debated in Dr. Grant's 
Caſe, 11 Rep. 16. whether the Pariſhioners of St. Martin's ls 
Grand ſhculd pay 2 s. in the, Pound-Rate for their Houſes there, 
becauſe it was a Liberty exempted from London, and for that 
no Tithes ought to be paid for Houſes, without a ſpecial Cu- 
ſtom; but it was adjudg'd that ſuch Tithes ſhould be paid be- 
cau'c it may be reaſonably ſuppoſed that it was uſual to pay ſo 
much for the Land before the Houſes were built on it. | 

in Dr. Layfeild's Cafe, Hob. 11. a Modus was denied for Tithes 
of Houſes in the Pariſh of St. Clements Danes, without Temple- 
Bar ; becauſe where no Tithes are due de jure, as they are not 
for Houſes, there can be no Modus for them, Sc. that bein 
only an Abatement of the full Tenth Part; but it was agree 
that ſuch a Way of Tithing had been long uſed about London, 
and when the Statute took Care of that City, the Places ad- 
joining gain'd the ſame Manner of Tithing by Colour there- 
of. 
And tho” a Man ſhnuld ſuggeſt that the Houſe was held of a 
Priory, which was diſcharg'd of Tithes for all their Poſſeſhons, 
that wil! not prevail; becau'e there is « ſubſequent Starute 
which ehe all Houſes in Lendon, except tavie bf Noblemen. 
Aer yi. it > „ 23 | 


is 


Lamvsg. 


Lambs. See Calve:.} Lambs pay a mix'd Tithe ; but the 
Payment is uſually guided by Cuſtom. 

If the Pariſhioner hath fix Lambs or under, he ſhall pay « 
Half-penny for every Lamb, and if he hath above that Num- 
ber, then to pay one Lamb, this is a good Cuſtom. 

The Tithe 1s to be apportion'd with reſpe& to the Places 
where they are n brought forth, and nouriſh'd, and 
tis to be paid when they are weaned. 

A Preſcription to pay an Half penny for every Lamb which 
he ſhall ſell before May-day, without any other Tithe for them, 
and he ſells them all before May day, this is not good, for tis 
a meer Fraud. 1 Rol. Abr. 652. Plito 1. 

Lezd] Lead is not Titheable de jure; but it pays Tithes in 
Derbyſhire by Cuſtom. 

4im(-R11n.} So by Cuſtom Tithe may be paid of a Lime-kiln, 
tho* there is nothing de jure, 1 Rol. Alr. 642. Plito 7. but not 
of Lime, for tis Parcel of the Freehold. 2 Iuſt. 651. 

Lops of Trees.] Lops of Timber-Trees above 20 Years 
Growth pay no 'Tithes, for the Branch is privileg'd as well as 
the Body of the Tree. Moor 762, 908. 11 Rep. 48. 

And fo tis if the Tree was not privileg'd at the firſt Lo 
ping, yet if afterwards tis lopp'd, no Tithes ſhall be paid. 
1 Brownl. 33. | 

Bur this is contrary to the Opinion of the Chief Juſtice 
* Ri hardſon, which was, that, if the Oaks or Aſhes under 20 
Years Growth are lopp'd, the Branches are for ever afterwards 
Titheable. 

If the Tree become rotten and fit only for Fuel, tis not 
Titheable, becauſe it was once privileged, Moor 908. but Ju- 
ſtice Croke, who reports the ſame Caſe informs us, that the 
Court was divided. Cro. Elz. 100. 

Marbie and Marie Pits.) Marble and Marle-Pirs pay no 
Tithes. 2 Inft. 651. 

Mat.] Maſt of Oak or Beech, if eaten by Hogs, then the 
Tenth of the Value of ſuch Maft ought to be paid; but if ſold, 

then the Tenth ah ans 1 due for Tithe. , 
| ers.] Are frecd from paying Tithes of the Herbage, b 
: 28 of the Realm. 2g. 652. N 

Mills. ] As there are ſeveral Sorts of Mills, ſo the Tithes of 
them are different; as for Inſtance; The Tithes of Corn-Mills 
are Predial; the Tithes of Fulling or Paper-Mills are Perſo- 
nal. 1 Rol. Abr. 656. Pl'ito 3, 4 
Copper, Corn, Fulling, Iron, Lead, Paper, Plate, Powder, Rape, 
Saw, Stamping and Tin Mills; of theſe Corn- Mills only pay 
Tithes in Kind as Mills, and that is the Tenth Toll-Diſh ; and 
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Corn-Mills built upon the Statute 9 Exc. 2. are Tithe free 
therefore where a Sit is brought for Tithes of an ancient 
Mill, the Defendant muſt ſuggeſt that the Mill is very ancient, 
and hath never paid Tithes ; and he muſt make Oath of the 
Truth of this Suggeſtion, for all new Mills pay Tithes, 2 Cro. 
429. If a Corn-Mill ſhould be built upon any Land diſcharged 
of Tithes, by any Mods, the Mill ſhall be like wiſe diſcharged. 
1 Nod. Abr. 652. Plito 4. | 

Bur this Cale ſeems ro be unreaſonable, therefore tis not 
Law ; for the Profits of Lands, and of ſome Mills are of diffe- 
rent Natures ; the one pays a Predial, and the other a Per- 
ſonal Tithe, and fo are charged, not in Reſpect to their real 
Value as Lands are, but in Reſpect to the Labour of Men, 1 Rol. 
Rep. 405. and therefore all Mills, except Corn- Mills, pay 
Tit hes not as Mills, for they are only Engines of ſeveral Oc- 
cupations, and the Perſons uſing them pay Perſonal Tithes if 
they have been paid for 4o Years next before the AQ 2 E. 6. 
2 Cro. 523. 2 Roll. Rep. 34 1 Noll. Abr. 641, 19. 

If a Morrs of 6s. $4. is paid for the Tithes of an ancient 
Corn- Mill, and the Mill-Stream ſhould change its Courſe b 
Accident, and not by the AC of the Party, and the Owner pulls 
down his Mill, and rebuilds it to the Stream, the Modes ſhall 
Ri continue; but if he had diverted the Stream himſelf, and 
then rebuilt the Mill to it, he ought to pay Tithes as for a 
new Mill. 1 Roll. Reb. 641, 652. Plito 1. 

If there is a Madus for a Corn-Mill, and the Party adds two 
new Mill Stones, there being anciently but one Pair, the Modus 
fall not extend to the new; but the Parſon ſhall have the 
tenth Toll-Diſh. 

Milx.] Milk pays a mixt Tithe. 2 Broewnl. 30. 

Some imes tis tithed by the tenth Quart, at the Parſonage- 
Houſe, or any other Place. Cro. Eliz. 609. Moor 909. 

But this being very troubleſome, ir hath been adjudged to 
pay the tenth Meal, and not the tenth Quart at every Meal ; 
and fome have been of Opinion that this tenth Meal ought to 
ne carried by the Owner to the Parſonage-Houſe, or to the 
Church-Porch ; but this muſt be by Cuſtom, for in all Caſes 
the Tithes are to be ſet out, and paid where they ariſe. 
Ram. 22 

In ſome Places they pay Cheefe, and in other Places neither 
Cheeſe nor Milk, but ſome ſmall Rate, ſo that rhe Cuftom of 
he Place is to be obſerved. 

A Modus to bay the tenth Cheeſe made from May day till 
 4208]}, in full Satisfaction of all 7ithe- Milk of that Year is good. 
Co. Eliz. 659. 1 Roll. Abr. 651. Pl 'ito 19. 

Bines.? Mines of Braſs, Copper, Coal, Iron, Lead, Tin, 
fay no Titbe bur by Cuſtom. | 


Podus.“ 


„ J As to a Mods 1 have mentioned it under the re 
ſpective Titles to which it properly belongs; but this I ſhall ob” 
— in general, viz. That wherever a Modus is alledged® 
there muſt be ſome Benefit left for the Parſon, though not the 
whole which is due; and therefore to preſcribe ro be diſ- 
charged of Tithes in Conſideration that he had employ'd all the 
Profits of ſuch Land to repair the Church, or to find other 
Neceſſaries for the ſame is not good, becauſe there is no Re- 
compence for the Parſon ; bur if it had been to repair the 
Chancel, tis otherwiſe. 1 Roll. Abr. 640. Pl'ito 8. 

Wonalteries.} See Abby Lands. 

Nurſeries. Nurſeries of young Trees pay Tithes, for tho' theſe 
Trees are Parcel of the Freehold ; yer when they are fold and 
ſevered in order to be — 
riſh, or in the ſame Pariſh, they pay Tythes ; otherwiſe all, or 
the greateſt Part of the Pariſh, might be converted into Nur- 
ſeries ; and ſo the Parſon would have no Tithes. Cro. Car. 526. 
Fones 416. 1 Roll. Abr. 657. Harares 380. 

If the Owner pull them up, he ſhall pay Tithes, but if he ſells 
them to another before they are tranſplanted, the Buyer ſhall 

ay it. Hardres 380. 6 

Oaks. ] Oaks above 20 Years Growth, tho' not Timber, 
and only fit for Fuel, pay no Tithes. Moor 541. 

Nor ſmall Oaks under 20 Years Growth, which are apt for 
Timber. Moor 908. 

Dzchard ] If the Soil of an Orchard is ſowed or planted, 
the Parſon ſhall have Tithes thereof, as well as of the Fruit of 
the Trees, becauſe they are of diſtinct Natures. 2 Inſt. 652. 
1 Roll. Abr. 642 


'BD , 
Park.) If a Park is diſparked, and converted into Tillage, 


it ſhall pay Tithes in kind; but if there was a Madus before, it 
ſhall continue ſtill. 1 RA. Rep. 176. per Coke. | 
But this muſt be underſtood where the Modus was to pay fo 
much Money for all Tithes of the Park, for if tis for all Tithes 
of the Deer in the Park, then tis otherwiſe ; as for Inſtance , 
If a Man preſcribes to pay a Shoulder of every Deer killed 
in the Park, or one Decr out of the Park, in ſuch Caſe, if 
tis diſparked, the Cuſtom is gone, and Tithe ſhall be paid in 
kind ; bur if the Cuſtom was to pay a Shoulder of Veniſon 
generally, or to pay ſo much Veniſon in lieu of all Tiches, and 
tis not ſaid out of the Park there, though 'tis diſparked, the 
Atodus ſhall continue. 
In Cowper and Andrew's Caſe, the Court was divided: It was 
a Prohibition ſuggeſting a Adu to pay 2 5. yearly, and 3 
Shoulder of every Deer killed in the Park,; Hobart and Nicho/: 
held, that the Modus of 2 5. continued, notwithftanding the 
Park was diſparked, becauſe ir was a Sum certain, the other 
was but caſual ; bur the other two Judges held that it was an 
by enge? 
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entire Modus, tho' it conſiſted in diſtindt Matters, and there- 
fore if Part was gone (as they all agreed it was) the Whole mutt 
I: kewife be determined, and the Parſon ought ro have the 
Tithes in kind; and ſo it was afrerwards adjudg'd in Moor 909. 
The principal Cale is reported in Moor 863. Hob. 39. 1 Rol. 
- 120. 1 Roll. Abr. 651. in which Caſe they agreed that had 
only 2 s. been paid, then it ſhould continne fo 111. 

D"eaſants and Pertridges.] Partridges and Pheaſants, if 
made Tame, pay a Perſonal Tithe ; but if kept in a Wood 
encloſed, and their Wings are cut fo as they cannot fly our, 
and there they lay Eggs, and hatch young ones, no Tithes 
ſhall be paid for them; becauſe, tho* under a Reſtraint, they 
are fere nature, and are not reclaimed ;- for if their Wings 
were not elipt they would fly out of the Encloſure, 1 Roll. 
Abr. 635. Plito 5. 

Þaſtvir] See Agiftment : See Graſs. 

P.] If Peaſe are gather'd green, to ſpend in the Owner's 
Fa»'ily, they pay no Tithes. 1 Rol. Abr. 647. Plito 11. 

Perſon?t Tithes.} By the Canon Law, every Perſon ought 
to ray a tenth Part of his elear Glains, either by Trade or 
NMerchandize, his Charges being deducted ; but the Statute of 
2 Ed. 6. reſtrains the Canon to ſuch Perſons who bad con- 
ow ly aid the fame within 40 Years before tne making that 
AQ. 

geong ] Pigeo' , ought ro pay Tithes ae jure if they are 
ſol i, but not if ſpent in the Owner's Houſe. Het. 147. 1 Rol. 
Abr. 644. and the Reaſon is, becauſe tis a Prov: ſion to ſupport 
him in his Labour about other Affairs, for which the Parſon 
may have Tithes 1 Rol. Abr. 635. Plita 2. 2 Rol. Rep. 2. 
Lit. Rep. 45, 311. 

"Tis true, the Books which are cited tell ns ſo ; but ro me 
this ſeems to be a very indifterent Reaſon, becauſe in Tithing 
the Nature of the Thing is to be conſidered, and not where 
it is ſpent. | 

Now, if the Place where Pigeons ate {pert would make them 
not Tithable, when in their own Nature they ought to pay 
Tithes, then Corn, Pips and Calves tperit in the Owner's 
Houſe, ſtand on the ſame Reaſon ; and no lithes would be paid 
for them; which would be of miſchievous Conicquence to the 
Clergy, if it ſhould be allowed ro be Law. 

If a Man hath Pigeon-holes about bis Houſe, and Pigeons 
encreaſe there, which are ſpent in his Family, he ſhall pay no 
Tithes for them. 1 Rol. Abr. 643. PI'ito 6. | 

P1gs.] Pigs pay à mixt Tithe, in the ſame Nature with 
Calves ; quod vide. | 

J tards.] Above 50 Years Growth ſhall pay Tithes where 
felled, der Opinion of Juſtice Windham. 


Quarrics.3 
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Quarries.] Quarries of Coals, Slate, Stone, Gravel, Sand 
or Clay pay no Tirhes, for they are Parcel of the Inheritance. 
1 Rob. Abr. 637. E. Plito 1. 

They are of the Subſtance of the Earth, and do not anrual!y 
encreaſe. 2 Inft. 651. 

Bakings.] The renth Cock being ſet out, the Rakings of 
Corn are not titheable, unleſs by Cuſtom, for they are let: for 
the Poor. Moor 278. 1 And. 199. 

Theſe Rakings are properly the ſcattering of the Corn, 
whereof Tithes have been paid; but it muſt be underſtood of 
ſuch Rakings which are not voluntarily and fraudulently lefr 
behind. Cro. Eliz. 669. Moor 910. Lit. Rep. 31. 

Therefore the Suggeſtion in ſuch Caſe muſt be, that they 
are minus voluntarie ſparſe ; and tis not ſufficient to alledge that 
they were lapſe in collectione. 1 Rol. Abr. 645. Plito 12. Cro. 
Eliz. 702. 2 Cro. 575. 

Roots.] Roots of Coppice-Grounds grubbed up, pay no 
Tithes, for they are Parcel of the Frechold ; they are neither 
Creſcentes or Renovartes, March 58. 1 Rol. Abr. 637. Pl'7to. 7. 

DSiffron.] Saffron pays a predial Tithe, and tis accounted 
inter minutas decimas, therefore, tho' tis enacted per Statute of 
2 © 5 Ed. 6. cab. 15. that Tithes ſhall be paid as uſual for 
40 Years laſt paſt, before the making that Act; yer if Corn 
hath been ſowed in the Field for 40 Years, and the Parſon 
had the Tithes, and the Field ſhould be ſowed with Saffron, 
the Vicar ſhall have the Tiches. 1 Nol. Alr. 643. V. Plito 1. 
Cro. Eliz. 476. Idem, Owen 74. Idem, Gouldſ. 149. Liem, 
Aſoor 909. 

Sait.] Tithes muſt be paid of Salt; but this is by Cuſtom 
only, 

Sheaf.] Sce Corn. 

Sheep Sce ZYool.] If Sheep continue in the Pariſh all the 
Year, they are to pay Tithe-Wool in kind; but if removed 
from one Pariſh to another, the Parſon of each Pariſh muſt 
have Tithes pro rata; but then by the Canon Law they muſt 
2 thirty Days in a Pariſh, otherwiſe a ratable Tithe 
is due. 

If they are fed in one Pariſh, and brought into another to 
be horn, they muſt likewiſe pay Tithes tro rata. 

If they die of the Rot, the Wool is not ticheable, unleſs by 
Cuſtom. | | 

If Sheer'd about the Neck to preſerve them from Vermin, 
the Wool is not titheable. 1 Rol. Abr. 645. Plito 41. 

So likewiſe if kill'd and ſpent in the Houſe of the Owner, 
the Skins are not titheable, but the Wool is. 1 Rol. Abr. 647. 
Pl'ito 10. 

State.] Iz not tiheable. Cro. Eliz. 277 


Silva 
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Silva Caedna.] Silva Cedua, this is Underwood under 20 

Years Growth, which being cut renews again from the ſame 

Stock or Root, and it pays a Predial Tithe, 

But Wood away Fr for Firewood, altho tis of 25 Years 

Growth, or more, ſhall pay Tithes. 

Tares.] Tares cut green and given to Plough Cattle pay 
no Tithes ; but it may be a Queſtion whether a Prohibition 
will be allowed upon a general Suggeſtion of this Matter, with- 
out alledging a Cuſtom in the Pariſh that no Tithes ſhall be 
paid for ſuch Tares. Lane 16. Cro. Car. 393. Fones 357. 1 Rol. 
Abr. 650. Plito 12. 0 

Tiles. ] Tiles are not titheable. 2 Inſt. 651. 

Timber and Trees.} Timber-Trees, and particularly Oak, 
Aſh, and Elm, above the Age of 20 Years, weve diſcharged of 
Tithes by the Common Law long before the Statute 45 Ed. 3. 
for that Act was in Affirmance of the Common Law; and the 
Reaſon of this Privilege is, becauſe ſuch Trees are employ d 
for Timber to build Honſes. Cro. Eliz. 1. 1 Brownl. 94. 

And if they grow fo long till they become rotten, and fit 
only for Fuel, yet they pay no Tithes, becauſe being once pri- 
vileged, it ſhall nor be loft by their Decreaſe. Cyo. Elz. 477. 
Goldſ. 145. Moor 551. 2 Cro. 100. 1 Rol. Abr. 640. | 

So Trees cut for Plough-boor, Cart-boot, Fencing, c. pay 
no Tithes, though they are not Timber. 

But all Trees not fit for Timber, and not put to the Uſes 
aforeſaid, though above 20 Years Growth, pay Tithes. 

Turkeys.) There is a Caſe in Moor 599, where tis held 
that Tithes ought not to be paid for Turkeys, or their Eggs; 
bur this muſt be a Miſtake, and of that Opinion was Sir 
Simon Degg. Fol. 179. 

Turfes.] Turfes uſed for Fuel pay a predial Tithe, and yet 
they are Parcel of the Soil. 2 Keb. 596. 

Underwood. Sec 100d. ] Underevcod pays Tythes ; but if us'd 
for fencing Corn or Paſture Ground, it pays none. Cro. Eliz. 499. 
Moor 683. 

But then it muſt be for fencing his own Corn, and the Reaſon 
is, becauſe the Ouner may give away all his Underwood to fence 
the Corn of other Men; and if ſo, the Parſon can have no 
Tithes of it. s 

Though tis unreaſonable to ſuppoſe any ſuch Thing; and if 
it was probable to be done, yet the 7erſon can have no Pre- 
judice by it, if that Corn was encloſed, of which he had the 
Tithes. 1 Sand. 141. ; | 

If the Owner will not cut his Coppice Wood till above twenty 
Years Growth, yet he ſhall pay Tithes for it, eſpecially if tis 
cut for Fuel. Sid. 300. 


Taſte, 
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Waſre.) If there are large Waſte-Grounds, and 'tis not cer- 
tainly known in what Pariſh they are, the Cattle feeding there 
ſhall pay Tithes to that Parſon where the Owner dwells, der Stat. 
2 Ed. 6 cap. 16. a 

Mar.] Bees- Wax is titheable de jure by the tenth Pound. 
1 Rol. Abr. 935. Plito 1. 

Willows,] Tho' it may be Waſte to fell Willows, becauſe in 
ſome Places they are uſed for Timber, but eſpecially if they 

ow ſo as to ſhelter the Houſe from Storms ; yer if they are 

I'd, though above z0 Years Growth, they ſhall pay Tithes, 
Hob. 219, 1 Rol. Abr. 640. ©. 8. 

Cioad.] Woad pays a predial Titbe, and it growing in the 
Nature of an Herb, tis accounted inter minores decimas. Hat. 77. 
ldem, Cro. Car. 28. 

Wood.) Wood likewiſe pays a predial 77the, and ſometimes 
tis accounted alſo inter minores decimas ; as for Inſtance; If a 
Vicaridge is endowed with ſmall Tithes, and the Vicar always 
had the Tithe of Wood, in ſuch Caſe it ſhall be accounted a 
ſmall Tithe ; but tis generally eſteemed to be great Tithes. 

But tis not titheable if ſpent in the Owner's Houſe, though it 
may be ſo by Cuſtom, for tis not diſcharged by the Law. 
1 Rol. Abr. 644. Plito 1. Cro. Car. 113. Het. 110. 

Yet if the Defendant ſuggeſts that it was burnt in his Dwel- 
ling Houſe, by Reaſon whereof the Parſon had uberiores decimas, 
this is good. 1 Vent. 75. 1 Rol. Abr. 656. Sid. 447. 

So if tis cut and burnt to make Bricks to repair and enlarge 
the Owner's Honſe, tis not titheable. 1 Rol. Abr. 645. Pl ito 8. 

But then ſuch Enlargement muſt not be only tor his Plea- 
ſure, nor more than is neceſſary for the Habitation of his Fa- 
mily ; for, if tis not ſo alledged in the Suggeſtion, ir will be 
difficult to get a Prohibition ; becauſe a general Suggeſtion 
that the Wood was burnt to make Bricks for the Enlargement 
of his Houſe would be ſo inconvenient, that it might deprive 
the Parſon of his Tiches, for he might build a Palace. 1 Rl. 
Abr. 645. Prito 10. 

If Wood Grounds have likewiſe Timber-Trees growing on 
them, and conſiſt for the moſt part of ſuch 'Trees, only ſome 
ſmall Buſhes and Underwoods intermixt, the Trees ſhall pri- 
vilege the Whole; bur if ſuch Trees grow S5avſim, and the 
Underwood is the greateſt Part, then it muſt pay Tithes for the 

hole. 

"Tis to be obſerved that Wood is zith:abls only by Cuſtom, 
for before Archbiſhop Stratford made & Canon that it ſhould pa 
Tithes, it paid none; and as it is titheahle by Cuſtom, ſo it may 
be exempted from Payment of Tithes, for Preſcriptions are 
allowed in non decimando for Wood in the Weld of Kent and Suſſex, 
bur ſuch a Preſcription va: never allowed for Corn, becauſe 


that pays Tithes de jure, | 
þ4y J Rc A Cuſtom 
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A Cuſtom that the Parſon hath enjoy'd ſuch a Wood Parcel 
_ of the Manor, Sc. in Satisfaction of all Tithe Wood within 
thar Pariſh, is good. 1 Rol. Rep. 355. 

So a Preſcription to pay the tenth Acre ſtanding is good, 
1 Rol. Abr. 645. Plito 8. 

Laſtly, the Manner of Tithing it is by the Pole or Perch, or 
by the tenth Faggot or Billet according to the Cuſtom of the 
Place. | 

Mb. This pays a mixt Tirhe, and proportionable to the 
Time the Sheep are in the Pariſh ; «s for Inſtance ; If 40 Sheep 
yield 80 1b. of Wool, and are depaſtured in one Pariſh for a 
a whole Year, the Parſon ſhall have 8 Ib. of Wool, and by Con- 
ſequvence but 41h. if fed there only for Half a Year; and ſo 
21 *: F Months, and but the tenth of the twelfrh Part of the 
Woo, it chey are fed there for one Month, and no longer. 

17 Sheep are killed and ſpent in the Owner's Houſe, no 
Tithes are to be paid for heir Skins; but their Wool is tithe- 
able. 1 Rol. Abr. 646. Pl'ito 18. 

And tis to be obſerved, that the Tithe-IVoot ought to be paid 
on the Day of ſhearing the Sheep. 

There are ſeveral Preſcriptions relating to Tithe Wool; as if 
a Man hath under 10 Fleeces, then to pay a Pexy for each 
Fleece, and if more, then to pay the tenth Part fine viſu & 
ta#u of the Parſon ; bur this is an unreaſonable Preſcription. 

Neither is it a good Modus to pay the toth bh. for Tithes of 
Wool, if he doth not ſhew that he is to pay ſomething for 
Tithe under 181. becauſe otherwiſe, as to what is under 101. 
"tis a Modus in non de imando. 1 Rol. Abr. 648. Pl'ito 4. 

But tis a good Modus, that in Conſideration he did wind the 
Wool into a Fleece, to be diſcharged of the Tithes of that Wool 
which he ſheered from the Necks of the Sheep a Fortnight be- 
fore and afte- N. bes it appears ſuch ſheering 
could ot be for the Cain of the Wo... ': >, but to preſerve 
the Sheep from Vermin. 1 Rol. Abr. 649. ite 5. 

So a Suggeſtion to pay the renth Part of Vool of all the Sheep 
he had before Lay day, and which he ſheared or fold; and 
that it was to ve in Satisfaction of all the Wool of ſuch Sheep 
which ſhould be brought into the Pariſh after Lach-day, is 
on0d. 1 Nel. Abr. 649. 

And "tis a good Modus, that, in Conſideration a Pariſhioner 
harh Time out of Mind paid Tithe-Wooll of all Sheep at the 
Shearing, as well of thoſe which he bought but two Days before 
the Shearing, as of thoſe which were kept all the Year in the 
Pariſh, he ſhould be diſcharged of the Tithes of thoſe he 


2 eZ but tso Days before the Shearivg. 1 Nel. Alr. 648. 
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HIS Word, as it relates to Eecleſiaſtiſtal Perſons, was at 

firſt only the entring a Prieſt's Name in the Biſhop's 

Regiſtry, by which he was made one of his Clergy, and from 

which he could never be diſcharged without the Biſhop's Con- 

ſent ; and in thoſe Days, if a Man was not owned by ſome Bi- 
ſhop, it was uſual to ſay that he was ſine Titulo. 

But this was before there was any Parochial Diviſion ; atter- 
wards the Word Title came to be applied ro Pariſh-Churches, 
for Parochia is accolens ad ſacram ædem, titulus autem efles iſa, 
and ſometimes theſe Words were promiſcuouſly uſed to ſignify 
each other. 

But when the Boundaries of Pariſhes were fixed, then the 
Parochial Clergy, who had the greateſt Maintenance by the 
Extent and Largeneſs of their Endowments, were allowed by 
the Canon Law to have Curates, which were called Capellans 
| Parockiales or Stipendiarii ; and the Reftors of thoſe Pariſhes 
might give ſuch Perſons a Title to receive Orders as Afliftants 
to them, though they had no legal Title to the Cure it ſelf ; 
but then to make them more cautious in giving theſe Titles 
they were bound to maintain thoſe Curates if they ſhould ha 
pen to ſtand in need of it; or rather the Biſhop was to do it, 

if he ordained a Man without a Title, that is, without any 
Aſſurance of being employed as an officiating Clergyman in 
ſome Church or Place of Divine Service. 

This appears by the thirty-third Canon, which provides that 
no Perſon ſhall be admitted into Orders, except he bringeth a 
Preſentation to the Biſhop, by which he is Preſented to ſoma 
void Church, or unleſs he bring a Certificate that he is provided 
of ſome Church within his Dioceſe, or of ſome Miniſter's 
Place vacant in a Cathedral or Collegiate Church, or that he 
is a Fellow of a College in ene of our Univerſities; or except 
he is Maſter of Arts of five Years ſtanding, or is to be admitted 
by the Biſhop himſelf in a ſhort Time ro ſome Benefice. 

If the Biſhop ſhould admit him to Orders without any of theſe 
Titles, then he is to keep him till he is preferred; and if he 
refuſe he ſhall be ſuſpended by the 4r-hbiſbop, and one Biſhop 
more, from giving Orders from one whole Year. And here I can- 
not but take Notice, that this Diſcipline of the Reform d Churches 
is an effectual Remedy to prevent thoſe Evils which are ſo fre- 
quent among the Catholicks ; for tis a common Thing in [tz!y 
to ſee 10 or 12 Prieſts in a Veſtry waiting for ſome Perſon to 
give a Fulio among them to ſay Maſs, and ſometimes to ſee them 
turned out of the Veſtry before they have got a Penny to 
buy Bread This is not ſo common in Fance; but yet there 
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are many ſuch Adyentures in that Country who have no fix'd 
Pariſhes, and can ſcarce ſubſiſt by that little Money which is 

iven them for this Work. A late Traveller has told us, that 
he always ſhunn'd thoſe Prieſts as he would Pick-pockets, and 
that it was a kind of Sacrilege for them to take Money on this 
Occaſion ; ſo that if it was in thoſe Places as it is with us, that 


no Man ſhould be ordain'd but to ſome Benefice, they might 
be freed from ſuch Wanderers. 


Tranſlation of Biſhops. 


N former Times when a Biſhop was Tranſlated from one 
I Biſhoprick to another, he was not Elected to the new See; 
or the Canon Law is, Electus non poteſt Eligi ; and the Pretence 
was, that he was Married to the firſt Church, which Marriage 
could not be difloly'd but by the Pope; thereupon he was pe- 
tition'd, and he conſenting to the Petition, the Biſhop was 
Tranſlated, and this was ſaid to be by Poſftulation. 

But this being an Uſurpation, and againft our Law, it was 
reſtrain'd by the Statutes 16 R. 2. — 9 H. 4. ſince which, 
Tranflations of Biſhops have been by + Election: Yet it may 
not be improper to obſerye, that by the ancient Cuſtoms, an 
Election could be made by a Majority of Votes; but a Poſtu- 
lation muſt have been Nemine Contradicente. 

A Biſhop + tranſlated is not conſecrated de Novo; becauſe a 
Conſecration is like an Ordination, tis an indelible Cha- 
racter, and holds good for ever: But the Biſhop is to be a- new 
Elected by the Dean and Chapter of the Cathedral to which 
he is remov'd ; and the Election muſt be confirm'd by the Arch- 
biſhop, and two other Biſhops. 


And then he writes Anno Tranſlationcs noftre, Ec. and not Anne 
Conſecrationis, as he did before. 


V-eftry and Veſtments. 


HIS Word Ex vi Termini ſignifies the Place where the 
Veftments of the Prieſts are kept. The firſt and the 
grcateſt Authority we have for it is from the Holy Scripture; for 
when Febu intended to deſtroy the Worſhippers of Baal, he or- 


dered thoſe who were over the Veſtry to bring out Veſtments 
for them. 2 Kings x. 12, 


* 


K 


* In a Book entitled, Sure and Honeſt Means to convert Here- 


ticks, Part II. pag. 26. ＋ 1 Jones 160, 1 Salk. 157- 
+ 5 Salk. 72. , 
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It hath been the Cuſtom of all Nations to appropriate pecu- 
liar Veſtments to their Prieſts, not only when they are in the 
actual Performance of Divine Offices, but when they are about 
other ordinary Occaſions. 

Our Church hath appointed ſuch diftinguiſhing Veſtments for 
the Prieſts, not out of any Phariſaical Pretence of Purity in 
thoſe who wear them, bur to diſtinguiſh from the Laity thoſe 
who are ſet apart to adminiſter about Holy Things. 

And not only thoſe who are of the Inferior Order of Prieſt- 
hood are thus diſtinguiſh'd, but even the Prelates of our Church 
have peculiar Veſtments to diftinguiſh them from other Ranks 
and Degrees of Men. 

Thoſe of rhe Roman Biſhops are Copes, Palls, Surplices, Hoods, 
which are very rich and magnificent, but ours are ncat and or- 
namental. 

"Tis true, about the Beginning of the Reformation there 
was a very great Conteſt about theſe Veſtments; for Hooper, 
who was Biſhop of Glocefter, refus'd to be conſecrated in them, 
becauſe they were not (as he imagined) agreeable to the Sim- 
plicity of the Reformed Religion, but only inyenred for a 
pompous Celebration of the Mafs, and were conſecrated for that 
Purpoſe. | 

Bur it is certain that theſe Veftments were uſed by the an- 
cient Fathers before there was any ſuch Thing as Popery; and 
tho” Gay were afterwards abuſed, even to Superſtition, yet 
that could not be a tolerable Reaſon for taking them away ; 
for if ſo, then the Churches themſelves might, with the ſame 
Reaſon, be pull'd down, becauſe they had alſo been conſecrated 
with ſo many ſuperſtitious Ceremonies. 

That the Prelacy and Clergy might be had as well in out- 
ward Reverence, as otherwiſe regarded for the Worthineſs of 
their Miniftry, the Church did (a) ordain a preſript Form of 
decent and comely Veſtments and Apparel, ro have them 
known to the People, and thereby receive the Honour and 
Eſtimation due to them. | 

And in Conformity to the ancient Cuſtom, and for the keep- 
ing up of Decency, Gravity, and Order, there is a Canon (6) 
of the Church of England ipecially provided, requiring the 
Clergy to wear their proper Clerical Habits whenever they go 
Abroad: And in miniſtring Divine Service, Clergymen are to 
put on Surplices ; the not wearing whereof has been adjudg'd 
a ſufficient Cauſe of Depri vation. | 

As to Veftries, ſometimes the Biſhop and Prieſts ſat together 
therein, to conſult of the Affairs of the Church; in Reſem- 
blance of which Cuſtom, the Minifter, Churchwardens, and 


— 


(4) Gibſon's Cod. Ecel. p. 1 1 (b) Canon 74. 
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chief Men of moſt Pariſhes, do at this Day make a Pariſh 


Veſtry. 

705 by Cuſtom there may be (:) Select Veſtries choſen to 
have the Government of Pariſhes, make Rates, take Accounts 
of Officers, c. And when Rates are made, the Pariſhioners 
muſt have Notice of a Veſtry held for that Purpoſe ; and then 
all that are abſent ſhall be concluded by a Majority of thoſe 
wel ox preſent, who, in Conſtruction of Law, are the whole 
Pariſh. 

But thoſe that do not pay to the Church Rates, have no 
Votes, except the Parſon or Vicar. | 


Ficar. K. J ar ent. 
Lerer 20, ts $09S. 


FTER Dioceſes were divided into Pariſhes, the Secular 

Clergy, who had the Charge in thoſe Places, were cal- 
led Rectors; and afterwards when their ReCories were appro- 
priated to Monaſteries, the Monks kept the great Tithes ; but 
the Biſhops were to take care that the ReQor's Place ſhould be 
ſupplied by another, to whom he was to allow ſome Portion 
of the ſmall Tithe for his Maintenance ; and this was call'd a 
Vicar, quaſi vicem Reforis fungens. 

This Vicar was at firſt removeable ad nutum Prioris, but by 
degrees he got s ſettled Maintenance, which conſiſted in the 
Glebe, and ſome ſmall Tithes. 

He is inſtituted and inducted in the ſame manner as a ReQor, 
only with this Difference, that, over and above what is re- 
quired of a Rector, he is to take an Oath of perpetual Reſi- 
dence on his Vicaridge, ni aliter diſpenſatum foret ab Epiſcops ; 
and without taking ſuch an Oath, his Inſtitution is void. 

Theſe Vicaridges were created when the King gave Licenſe 
to appropriate Benefices ro Monaſteries, and that was about the 
Beginning of the Reign of H. 3. but becauſe you Complaints 
might be made of ſuch Appropriations, the Pope decreed that 
where a Benefice was appropriated, there ſhould be a Vicz- 
ridge endow'd, under a Penalty if it was not. 

But this Penalty was eaſily remitted at Rome, inſomuch that 
Anno 15 R. 2. cap. 6. the Parliament took it into Conſideration 
and made a Law, that upon every Appropriation the Biſhop 
of the Dioceſe ſhould ſee that the Vicar was competently en- 
dow'd; which Law was of very little Effet, becauſe the Bi- 
ſhops in thoſe Days favour'd the Monks too much, and per- 
mitted them to ſend one of their own Number to officiate in 


* 
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the Pariſh-Church, and ſo kept both the great and ſmall Tithes 


themſelyes. 

Therefore, Anno 4 H. 4. cap. 12, another Law was made, 
that, in every Church appropriated, one ſhould be ordain'd 
Vicar Perpetual, and be canonically Inſtituted and Induged 
(which the Monks were not) and allo competently endow'd at 
the Diſcretion of the Ordinary; ſo that what the Viear now 
claims, is either by Endowment or Preſcription. 

The Endowment is the original Grant or Agreement made 
by the Abbot and Convent, or other Religious Body, to or 
with the Vicar, they having the whole Benefice appropriated 
to them ; and the Quantum was ſettled by the Biſhop, who was 
to be the Moderator between them and the Vicar. 

Theſe Grants were regiſter'd in the Archives of the Biſhop, 
or in the Augmentation Othce, but moſt of them are now wi : 
therefore if the Endowment it ſelf doth not appear, and if no 
particular Proof can be made of it, yet the Appropriation is 
not void, efpecially if a Vicay hath ever fince that Starure been 
Inſtituted and Inducted into the Vicaridge; for in ſuch Caſe it 
ſhall be preſum'd that the Vicaridge was lawfully endowed. 
2 Cro. 252. And tho' it may be re- united to the Rectory, out 
of which it was originally taken; yet if no Vicar hath been pre- 
ſented for many Years, that ſhall be no Diſcontinuance of the 
Vicaridge, for 'tis the Faulr of the Parton himſelf in not Pre- 
{enting ; and therefore if a Vicar ſhould get the King's Title by 
Lapſe, he ſhall be entitled ro the Endowment, tho' there had 
not been a Vicar preſented before him for above 100 Years; 
for a Re-union to the Rectory ſhall not be preſum'd by ſuch 
Di ſeontinuance to Preſent, unleſs ſomething be ſhewn to re-unite 
the Vicaridge to it. Cro. Eliz. 873. | 

And where the Vicar cannot produce the Endowment, there 


Preſcription uſually takes place; for if by conſtant Uſage he 


hath enjoy d ſuch a particular Eftate, that ſhall be a ſufficient 
Evidence of the Endowment; and if he could produce the 
Original it ſelf, and ſhould claim ſomething which is not men- 
tion d in it; yet if he can prove that he and his Predeceſſors en- 
joy'd it Time out of Mind, that will be a ſufficient Proof to 
fupport his Right to ir, becauſe where there hath been a 
long and conſtant Poſſeſſion, it may be reaſonably preſum'd 
that the Vicaridge hath been augmented with what the Vicar. 
claims by the Direction of the Biſhop himſelf upon citing all 
Perſons concern'd. 

The Endowment hath no Relation to the Lands, but to the 
Tithes ; for if the Vicar preſcribes to have the ſmall Tithes, and 
if the Land had been ploughed Time out of Mind, ſo that the 
Parſon had the Tithe of the Corn, yet if tis converted to any 
other Uſe, and ſmall Tithes grow on that very Land, the Vi- 
car ſhall have them, 2 Rol. Abr. 335. Pit 5. 
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Some Queſtions have been made concerning the Meaning of 

Words in ancient Endowments; as for Inftance ; Where it a 

d to be de decimis garbarum, the Queſtion was, who ſhall 
Love the Tithe-Hay? and it was adjudg'd the Vicar ſhould have 
it; for though Garba doth now ſignify a Sheaf of Corn, yet an- 
cient Grants ſhall not be expounded by the modern Acceptation 
of Words; for tis probable that in former Days Garba might 
be uſed to fignify Hay, or at leaſt that anciently Hay was 
bound in Bundles. 2 Rok. Abr. 335. Plito 7. 

So by the Word Altarage, the Tithes of Wool and Lamb, 
and of many other Things, are comprehended ; but this muſt 
rather be by the Force and Power of Cuſtom than of the Word 
it ſelf; that is, if the Vicar hath for a long Time enjoy'd 
_ Tithes, he ſhall have them ſtill as comprehended by that 
Word. | 

But there are ſeveral Churches in this Nation where the 
Tithes are wholly impropriated, and no Vicaridge endow'd, 
and there the Impropriators are bound to maintain Curates to 
perform Divine Service; but as for Appropriations, whilſt they 
were in the Hands of the Monks, the Biſhop had Power to 
encreaſe the Salary of the Vicar ; and if he could do ſo where 
the Vicaridge was endowid, I can ſee no Reaſon but that he 
may do it where all the Tithes are impropriated. 

Upon theſe Endowments the Vicar hath an equal, tho' not 
ſo great an Intereſt in the Church as a Rector; for he is Per- 
wer Vicarins, the Soil in the Body of the Church is his Free- 

old, for tis Part of his Glebe ; he muſt repair the Church, 
and for that Purpoſe the Trees in the Church-yard belong to 
him. 2 Rol. Abr. 337. Plito F 

But this was by Virtue of the Statute 14 Ed. 3. cap. 17. for 
before that A& the Parſon and not the Vicar had the Free- 
Hold of the Glebe; he was ſubje& to every Charge of the 
Vicaridge; and if the Vicar himſelf was impleaded for any 
Thing concerning it, he was to have Aid of the Rector; he 
could not maintain a juris utrum, which he may do now by 
Virtue of that Statute; and both the Parſon and Vicar have 
diſtinct and ſeparate Rights, and may maintain diftin& Actions 
to recover ſuch Rights. 
Ti true, the Vicaridge did originally belong to the Par- 
ſonage, for it was deriy'd out of it; but now by Preſcription 
it may be appendant to a Manor, becauſe tis ble the Rector 
might have granted it ſo Time out of Mind. 

But if there is no ſuch Grant, the Rector is till of common 
Right Patron of the Vicaridge, tho by Compoſition it may be 
ſettled otherwiſe ; and therefore if he makes a Leaſe of his 
Parſonage, the Patronage of the Vicaridge paſſes as incident 
to it. 2 Roh, Abr. 59, Plito 4. | 
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As a Vicar hath the Freehold of the Glebe, ſo he may pre 
ſcribe to have all the Tithes in the Pariſh, except thoſe of 
Corn; and by Virtue of ſuch Preſcription he ſhall have tho 
Tithes of thoſe new Seeds, as Clover-Graſs, Hops, Sc. for 
tho* he cannot particularly preſcribe in ſuch Caſes, becauſe 
they are new Things, yet they are within ſuch a general Pre- 
ſcription, becauſe all ſmall Tithes are thereby comprehended, 
and the great 'ſithes excluded. 2 Rol. Abr. 333. Plito 7. 

Bur becauſe Vicaridges are commonly endow'd with ſmall 
Tithes only, I ſhall give an Account what thole are. | 

Wood in its Nature is great Tithe ; bur yet if a Vicarid 
is endow'd in de minutis decimis, and by Virtue of that Endow- 
ment we Vicar had uſually the Tithe of Wood, it ſhall paſs 
by theſe Words. 2 Rol. Abr. 335. Plito2. Het. 135. 2 Bulft. 
27. Winch. 70. 

It hath been a Queſtion, whether Saffron, Woad, Hemp, 
Hops, Sec. ſhould pay ſmall Tithes or not; tis true, theſe 
Things grow in Nature of Herbs, and ſo may be accounted 
among ſmall Tithes; but if they grow in great Quantities of 
Land, this changes them into great Tithes, that is, if whole 
Fields are planted with them; and this was the Opinion of the 
Chief Juſtice in B. R. in a late Caſe between Wharton and Liſle, 
3 Lev. 365. 4 Med. 183. and tis probable it was grounded up- 
on the judgment in Udal and Tindal's Caſe. Hut. 78. 

But the Quantity of Land ſowed with ſuch Sceds cannot alter 
their Nature, nor can it make a Rule to determine what 
ſhall be ſmall Tithes, and what great; for then, if a ſmall Quan- 
tity of Land ſhould be ſow'd with Corn, that would make it ſmall 
Tirhes, which no Body will affirm, fo that the Nature % the 
Thing planted or ſowed is chiefly to be conſider'd, and not 
the Quantity of Land on which tis ſow'd ; for Things which 
grow in the Nature of an Herb muſt be reckon'd ſmall Tithes, 
ler tho 8 of Land on which they are ſowed be either 
more or le 

And here it may not be improper to mention the Statute of 
29 Car. 2. cap. 8. which takes Notice of Letters ſent by the 
King to the Biſhops, immediately upon his Reſtoration, di- 
recting them upon the Renewing of Leaſes of ReQories and 
Tithes impropriate or appropriate to reſerve more than the 
ancient Rent, that it might be paid to the poor Vicars to aug- 
ment their Vicaridges, which was to continue during the E- 
ſtate out of which it was granted; and afterwards, and that 
the Vicars ſhould be adjudg'd in the Poſſeſſion thereof to them 
and their Sueceſſors, and ſhould have Remedy to recover ſuch 
Rents by Diftreſs or Action of Debt. | 

Such Leaſes are to be entred in a Parchment Book, to be 
kept by the Biſhop's Regiſter, which being atteſted by the 
Biſhop himſelf in that Book, and that the Augmentation 2 
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intended for ſuch Uſe, ſhall be as a Record, and a Copy there- 
of proved by Witneſs, ſhall be given in Evidence. 

If a Vicaridge be not ſufficient to maintain the Vicar, the 
Biſhop may compel rhe Rector to augment the ſame by the 
1 Statute: But if the Profits of the Parſonage or vi- 
caridzc fall into decay, that either of them, by it ſelf, is not 
2 ſuthcient Maintenance for the Parſon or Vicar, they ought 
again to be united. 2 Nol. 337. 

Likewiſe it is ſaid, where there is a Parſonage and Vi- 
caridge endow'd, that the Biſhop in the Vacation may dif 
folve the Vicaridge; unleſs the Parſonage be Impropriated, 
and then he cannot do it, becauſe upon a Diſſolution the Cure 
muſt reyerr, which it may not do into Lay-hands. 2 Gro. 518. 
Palm. 119. | 

And whether Vicaridge or not, ſhall be tried in the Spiri- 
ritual Court, by reaſon it could not begin or be created but by 
the Ordinary. 3 Salk. 378, 


Vicar General. 


HE Office of Vicar-General took its Riſe from 
this : 
He was not only an Officer occaſionally conſtituted, when 
the Biſhop was call'd our of the Dioceſe by Foreign Embaſ- 
fies, Attendances in Parliament, or other Atfairs; but the 
Biſhops, before the Reformation, being frequently employ'd 
in Offices of Stare, and many of thoſe who were not fo em- 
loy'd being, as they always will be, aged and infirm; rhere- 
— Mears General were appointed, and came to be ſtanding 
Officers, who ſhould be ready without the Trouble of a 
Special Commiſſion for every Occaſton, to execute the Epilco- 
pal Power, when Biſhops were hindred by any Impedi- 
ments. 

And as Officials of Biſhops were generally reſident with- 
in the Dioceſe, and at the Epiſcopal See, and alſo being 
Perſons of great Worth, and in Holy Orders, they were 
otren employ'd as Vicars General to Biſhops on ſuch Occa- 
hens ; but by degrees the two Offices became united and mix'd 
in the fame Commiſhon, and are now uſually executed by 
Chancellors of Biſhops. | 

"Tis true, our Archbitbops have at this Day their Vicars 
General in Spiritual Aﬀairs : But the Biſhops are under no 
Neceſſity of appointing theſe Officers; and when appointed, 
their Power only took Place when the Biſhop, by Avocation 
or Infirmaty, was diſabled. 


1 


* By. Gibſan's Cod. Eeel. Viſitation. 
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Viſitation. 


HIS is that Office which is perform'd by the Biſhop 

once 1n three Years, or by his Archdeacon every Year, 
by Viſiting the Churches throughout the Dioceſe, Ut fopulrs 
llorum Cure commiſſus ſalubriter a paſtoribus & ordine gubernetur, & 
quod aſſiduis & pits Miniftrorum Officiis Eccleſiarum ipſarum ſtatus 
recte conſervetur. 

"Tis the Duty of a Commiſſary to Summon the Church- 
wardens and Sideſmen to a Viſitation, but he hath no Autho- 
rity to Summon any other Perſons; and if he doth Summon 
thoſe Perſons, and they, refuſing to appear, ſhould be excom- 
municated for this Contempt, a Prohibition would be granted, 
Noy 123. 


Two Things are requiſite in theſe Viſitations; 


1. The Charge. 
2. The Enquiry. 


The Charge conſiſts of ſuch Things which the Viſitor thinks 
proper to impart to the Clergy ; but tis uſually to put them in 

{ind of their Duty, and to perſuade them ro perform ir. 

The Enquiry did formerly conſiſt in ſeveral Articles taken 
out of the Canons ; and the Biſhop's Viſication being accounted 
an Epiſcopal Synod, there were at that Time certain Perſons 
who attended it, and who were call'd Teſtes Synodales, or Fu- 
ratores Synodi, and they were to Preſent thoſe who were negli- 
gent in performing Religious Offices, or any Irregularity a- 
mong the Clergy, both in reſpect to their Morals and Beha- 
viour, and likewiſe all Dilapidations, and generally what they 
found to be amiſs in the Dicceſe. 

The Biſhop at firſt exereiſed this Juriſdiction alone; it was 
what was imply'd in his very Office, and this he was to do in 
every Pariſh throughout his Dioceſe once in a Year, there to 
examine the Miniſter and the People, which he might do with 
more Eaſe at that Time, becauſe Pariſh-Churches were not ſo 
numerous then as afterwards. 

When this was diſuſed, then Eccleſiaſtical Perſons were to - 
be aſſembled in a certain Place, and Enquiry was made upon 
Oath concerning the State of the Clergy, and at this Place 
they were all bound to appcar. 

Afterwards, when Biſhops came to be Miniſters of State, and 
to attend the Courts of Kings, which began in the Norman 
Reigns, then Archdeacons were veſted with this Juriſciction 

| under 
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under the Biſhops, and viſited in thoſe Years wherein the Bi- 
ſhops d1d nor. 
Bur ſtill the Biſhops were to Viſit once in Three Years, and, 


being then the King's Barons and Stateſmen, my came with 


very great Equipage, inſomuch that by the Council of Lateran 
their Number was limited according to their Qualities, viz. 
If the Viſitor was an Archbiſhop, he was not to have above 50 
Horſe in his Retinue ; if a Biſhop, he was not to exceed 30; if 
a Cardinal, then 25; if an 3 he was to have no 
more than 7, and a Dean but 2; and if they reſpeCtively ex- 
cecded thoſe Numbers, then no Procuration was due for the 
Maintenance of the Supernumeraries. 

But even this was very chargeable to the Parochial Clergy, 
for the Viſitor was to be maintained at their Expence a Day 
and a Night in every Pariſh; and therefore it was thought fir 
to turn that Charge into a certain Sum, which is now called 
Procurations, and this is paid to Archdcacons in that very 
Year wherein Biſhops viſit; for tis by ſome affirmed to be due 
to them ratione Offi ii; and ſome ſay tis due o them by Virtue 
of the Statute of 33 Hen. 8. cap. 5 by which theſe Duties are 
made Penſions. 

The firſt of theſe Opinions is contrary to ſeveral Canons, 
which not only enjoin Perſonal Viſitations, but expreſly for- 
bid any Procurations to be paid where the Archdeacon himſelf 
did not viſit in Perſon, | 

But notwithſtanding thoſe Canons, Cuſtom hath ſo far pre- 
vailed, that the Archdeacon recerves theſe Fees in the Bi- 
ſhop's Trienmals, when they do not viſit in Perſon ; but in- 
ſtead of that they hold 2 Chapters about Eafter and Michael- 
mat, and there, by themſclves or their Officials, they formal- 
ly enquire into the State and Condition of the Church, which 
Enquiry is now called a Viſitation, and for which they are en- 
ritled to theſe Fees, 

Having been ſo long upon the manner of V;fetations, I ſhall 
proceed now to ſhew, | 


1. Who are the Viſitors. 
2. Who may be viſited. 


As to the firſt, tis certain, that, by the Common Law, the 
Kings of Eneland have Power to viſit, to reform, and to cor- 
rect all Diſorders in the Church; but generally the Biſhop is 
the Viſitor, not only of the Churches within his Dioceſe, but of 
every Spiritual Hoſpital ; for all Abbies and Priories were for- 
merly viſitable by him, if not exempred from his Juriſdiction; 
and thoſe, which were ſo exempted before the Diſſolution, 
were by the Statute of 31 H. 8. made ſubje& to his Viſttation, 
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if they were within his Dioceſe, or to the Juriſdiction of ſuch 
Perſons whom the King ſhould appoint. 

"Tis true, ſome Alteration was made of this Law, by the 
Statute of 1 Ph. & M. os x 8. but by the Act of 1 Eliz. the 
Power of Viſitation was reſtored to the Ordinary, 

And becauſe Colleges and other Schools of Learning are ge- 
nerally eſteemed Part of the Eccleſiaſtical Body, therefore I 
—_ give the Reader an Account by whom they are to be vi- 
fired. 

And as to this Matter, they are ſubje@ to a double Viſtation 
in divers ReſpeQs, viz. By the Archbiſhop Fure Metropolitico ; 
this was claimed by Archbiſhop Land, and decreed in Council, 
that he had a Right to viſit both the Univerſities, as to their 
Doctrine, Church Diſcipline and Ceremonies, but that he 
had no Right to meddle with the private Statutes of the Foun- 


ders. 


They are likewiſe to be viſited by the Founders and their 
Heirs, unleſs they appoint a ſpecial Viſztor, and then they arc 
ſubje& to his Viſctation in Point of Government. | 

This appears in that famous Caſe of Exeter College, wherein 
the Power and Authority of a Viſitor was debated, and the Law 
is now ſettled as to that Matter, which is thus: 

Dr. Bury was Rector of Exeter College, and being deprived by 
the Biſhop of Exeter, whom the Founder had appointed to be 
Viſitor ; the Queſtion was, whether that Sentence of Depriva- 
tion was examinable in the Courts at Weftminſter. 

It was the Opinion of three Judges that it was, becauſe the 
College is a Temporal Corporation, and the Deprivation of the 
Head a Temporal Thing, | 

That the Court of B. R. hath a Superintendency over all the 
Proceedings of Viſitors, which may appear by many Inſtances 
of a higher Nature; for Commiſſhoners of Sewers, and of Bank- 
rupts, tho they derive their Power from Acts of Parliament, 
yet their Proceedings are examinable in that Court. 

"Tis true, the Viſitor is made a Judge by the Founder, and fo 
is an Arbitrator by the Parties; but his Judgment may be ſer 
aſide, and ſo may the Viſitor's ; for, if his Sentence ſhould be 
final, then great Part of the Nation in former Times would 
not have been ſubject to the Rules and Covernment of the 
Common Law, becauſe the rich Men were got into Guilds and 
Fraternities, the learned Men into Halls and Colleges, the 
poor Men into Hoſpicals, and thoſe called Religious, into Mo- 
naſteries and Abbies ; theſe were all Perſons and Places of pub- 
lick Uſe and Concern to the Nation, and therefore it would be 
abſurd to affirm, that they were ſubject only to a Viſitor, and to 
be governed by particular Law amongſt themſelves, exempted 
from the Power and Authority of the Common Law. 


But 
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But upon a Writ of Error, brought in the Houſe of Peers, 
this judgment was reverſed upon theſe Reaſons, viz. The 
Right or Property of the Land which was in the Founder gave 
him a Viſitatorial Power in Law, and the Charity given by 
him muſt be ſubjed to ſuch Limitations as he thought fit to im- 
poſe on thoſe who receive it, and therefore, he having ap- 
pointed a Viſitor, he is made Fdei Commiſſarius, and his Sen- 
rence ſhall be preſumed the Sentence of the Founder himſelf, 
which cannot be thought unjuſt, eſpecially by thoſe who par- 
take of his Charity; and if not unjuſt, then not to be examin- 
ed eliewhere. 

And tho' Corporations for publick Government, and which 
ſubſiſt meerly by Grants from Kings and Princes, and which 
never had any particular Founders or Viſitors, are ſubje& to 
the Courts at Ng inſter; yet Corporations for Charity, found- 
ed and endowed by private Perſons, are tubje& to the Rules of 
the Founders. | 

Bur where the Perſons to whom the Charity is given are not 
incorporated, but arc only a meer arbitrary Society of Men, 
there is no ſuch viſitatorial Power, becauſe the Intereſt of the 
Revenue is not veſted in them; which ſhews, that, where they 
are incorporated, the Right of Viſitati-n ariſes from the Foun- 
dation, and fo the Viſitor acts as Founder, and by the fame Au- 
thority, but not merely by the ſame, for the Founder himſelf 
could not give a Viſitor any ſuch Power to remove a Perſon out 
of a Society, ſo as not to be accountable to any other Court. 

Therefore the Viſitor muſt be veſted with ſome other Power, 
beſides the Will of the Founder, and that muſt be ſuch which 
he hath by Virtue of the Grant from the Crown, by which 
this College was made a legal Corporation, tho' it was left to 
the Will of the Founder to appoint what Laws he thought fit 
to govern it. 

As for the Authorities in Law, there is Dr. Coveney's Caſe, 
who was Preſident of Magdalen College, and deprived by the 
Biſhop of Mincheſter, who was Viſitor; and the Doctor appealed 
to the King in Chancery, and it was reſolved that it did not lie. 

'Tis true, there is an Inference made in that Caſe, viz. be- 
cau'e no Appeal did lie, therefore an ex he ſequitur, that the 
Dogor might have an Aſſize; but this mult be a Miſtake, for 
a Head) of a College cannot maintain an Aſſize, becauſe he bath 
no fole Seiſin. 

There can he no Inſtance given of ſuch an Action, and that 
Inference was little regarded; for in the very next Year the 
Archbiſhop of Canterbury nominated a Warden to Merton College, 
25 being Patron upon a Devolution to him: Some of the Fel- 
loss oppoſed the Admiſſion of the Nominee, and thereupon the 
fame Archbiſhop proceeded againſt them as Viſitor, and depri- 
ved them, yet no Afhze was brought. 

1 A bout 
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About Six Years afterwards, one Harriſon was choſen Preſi- 
dent of Corpus Chrifti College, and after he was Elected, one 
Cole was nominated by the Queen; but the Fellows refuſing to 
admit him, the Biſhop of Winchefter, who was their Viſitor, de- 
prived them; yet no Aſhze was brought by them. 

The Head of the College is only a viſible Perſon of the 
Body Aggregate ; he cannor ſupport a real ACtion, becauſe he 
hath no Title to the Rents before a Dividend. 

"Tis true, the Power of a Viſitor is great, and tis neceſſary 
it ſhould be fo, for the Peace and Quiet of the College is 
_ to be regarded than the Perſonal Injury of any private 
Perſon. | 

Therefore the Founders took particular Care to prevent all 
Law Suits amongſt the Members of thoſe Societies, as knowing 
rhem to be deſtructive to that Quietneſs which is neceſſary for 
their Studies; and 'tis for this Reaſon, that in ſome of their 
Statutes they have provided, that if the Head ſhould be de- 
proven. nullam actionem, nullum juris remedium canonici vel citilis 
Habeat. 

The Courts at Weg minſter have always denied Mandatory Writs 
to reſtore Perſons to their Fellowſhips ; they did fo in Pr. M- 
thrington s Caſe, who was deprived of his Fellowſhip of Cbriſt- 
College 1n Cambridge. 

So they did in Dr. Patri k's Caſe the very next Year, who 
was Choſen Maſter of Queen's College, but another was ad- 
mitted; and tho' it was urged that this was Matter of Free- 
hold, and that it was a Temporal Thing, yet he bad no 
Remedy. 

Anno 22 Car. 2. Daniel Appleford was deprived of his Fellow- 
ſhip of New-College, but had no Remedy at Law; and the 
Reaſon is, becauſe in all theſe Caſes an Appeal lay to the pro- 
per Viſitor, who hath a juriſdiction, and whoſe Determinations 
are final ; for otherwiſe all Suſpenſions and Deprivations would 
be examinable in the Courts of Law; and every little Contro- 
verſy in the College would be brought to Weſftminfter- Hall, 
which would be of great Advantage to Attornies and Lawyers, 
bur none to the Univerſities. | 

If we look into the Praftice of all civilized Nations, we 
ſhall find thoſe Places had always a peculiar juriſdistion within 
themſelves, by which all Differences ariſing amongſt Scholars 
were to be decided there, and Exemptions were always allow'd ' 
them from the Juriſdiction of Temporal Courts, ne a ſtudiis ato- 
eentuy ad lites alibi motas. 

I ſhall _ mention Lay-Hoſpitals, which are commonly 


built and endowed to ſupport poor People, and thoſe are vittt- 
able by the Patron, 


T/irtation. 
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Uſurpation. 


HIS is any unlawful Poſſeſſion of a Church, by a Per- 

ſon who hath no manner of Right, and who comes in 
upon the Preſentation of a common Perſon, when in Truth the 
Right of the Patronage did lawfully belong to another; but in 
ſuch Caſe, if the Clerk ſhould be admitted and inftiruted, and 
there is a Plenarty for 6 Months, the true Patron had no other 
Remedy at Common Law, but to recover his Right by a Writ 
of Right of Advowſon. 

And that he could not have, unleſs he had a Fee-ſimple, 
and ſome of his Anceſtors had preſented once; for, if he had 
a Fee ſimple by Purchaſe, yet if he never Preſented ; or if his 
Anceſtors had Preſented, and he had only an Eftate-Tail, he 
was Remedileſs ar Common Law ; bur this 1s prevented by the 
Statute of W. 2. cab. 5. (z) fo that now, if Tenant in Tail ſuf- 
fer an Uſurpation and dies, his Iſſue may recover in a Quare 
Impedit. 

ut that Preſentation was quite loſt pro hac vice, becauſe, tho 
the Ircumbent came in by « wrong Patron, yet his Admiſſion 
and Inſtitution were legal and judicial Acts which were perform- 
ed by the Biſhop himſelf, who can never be ſuppos'd to be in- 
jurious to the Patronage of another; and therefore it was held 
reaſonable, that ſuch an Incumbent ſhould be quieted in his 
Poſſeſſion, becauſe the Service of God, and inſtructing the 
People in his Laws, are more to be regarded than the private 
Rights of any particular Perſons. 

And even in the Caſe of the King (a) tho“ an Uſurpation 
and Plenarty was no Bar to his Righr, 1 he could not Pre- 
ſent before the Incumbent was removed by a Judgment in a 

ware Impedit, being put out of Poſſeſſion; but He is not de- 
veſted of the Inheritance of the Ad vowſon by any Uſurpation 
whatſoc ver. 

Bur to return to the Caſe of a common Perſon, the Law hath 
provided a Remedy by Three ſeveral Writs againſt an Uſur-. 
per, One of the Right, viz. 4 Writ of Right of Advowſon, and 
Two of the Poſſeſſion, viz. A Quare Impedit, and an Aſſize of 
Dareign Preſentment. | 

I have treated of a Qgare Impedit under that Title.; Aſſizes 
of Dareign Preſentment are ſeldom brought, therefore, I 
ſhall proceed ro ſhew how an Adwwſon may be loſt by 
Uſurpation. | 


Tis 


(z) 2 Inſt. 357. (a) 6 Rep. 30, 49 b. 2 Inſt 35: 
1 


Uſurpation, 625 


"Tis certain that a Preſentation may be loſt by the Negli- 
gence of the Patron, in not Preſenting within fix Months 
after the Avoidance ; and tis as certain that the Inheritance 
of an Advowſon may be loſt by Uſurpation. 

But then ſuch Uſurpation muſt commence, 


1. Upon ſome Preſentation which is good in Law. 
2. It muſt be to a void Church. 
3- There muſt be an Admiſſion and Inſtitution upon it. 


1. It muſt commence on a Preſentation which is good in 
Law, and therefore it can never be upon a wrongful 
Collation ; for that cannot make an Uſurpation againſt 
the true Patron, becauſe ſuch Collation ſhall be taken only 
as a Proviſion for N Divine Offices during the 
Vacancy ; therefore, if the Patron preſents his Clerk, and 
the Biſhop refuſes him, and a Quare Impedit is brought, the 
Biſhop can never plead Plenarty for ſix Months upon ſuch 
wrongful Collation in Bar to that Action. But though a 
wrongful Collation will not make an Uſurpation againſt the 
Patron; yet if tis made upon him who hath a Right ro 
Collate, and there is a Plenarty for fix Months, that will 
put him to recover it by a Writ of Right of Advowſon. 
6 Rep. 50. | 

It can never commence upon a Preſentation which 1s 
void in its ſelf; as for Inſtance ; If a Corporation doth 
miſtake their Name in the Preſentation, though the Clerk 
is admitted, and the fix Months paſs, that will not make 
an Uſurpation, becauſe the Preſentation was void. 1 Bult. 91. 
2 Cro. 248. 

So if the Preſentation is upon a Simoniacal Contract, that 
will not make an Uſurpation upon the right Patron, for 
the Reaſon before- mentioned; for in ſuch Caſe the Pre- 
ſentee was never lawful Incumbent. 2 Rol. Abr. 3 70. Cro. 
Lit. 120. | 

So if a Perſon is preſented to a Donative, and afterwards 
admitted, inftitured, and inducted ; this will not make an 
UTurpation, becauſe a Donative is not preſentable. 

So where the King recites in his (5) Preſentation a Title 
which he had not; this will not make an Uſurpation, for 
it is void. 

2. The Preſentation muſt be to à void Church, that is, 
where the Avoidance is ſuch, that the Patron is not bound 
to preſent till Notice, but may Preſent, if he pleaſe, with- 
out Notice ; as if the Clerk is deprived for a Crime, the 


ts. 


(b) Hob. 302. 


— 
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Patron may take Notice of it if he will, and may Preſent 
another ; bur he is nor bound to do it, becauſe the Church 
is not abſolutely void as to him, fo that a Lapſe may incur 
'till he hath actual Notice of the Deprivation. 

So upon a Reſignation the Church is void, and the Patron 
ought to have Notice of it; but if a Stranger Preſents in 
ſuch Caſe, and his Preſentation is not void in Law, and 
his Clerk is indufed on it, and continues in Poſſeſſion for 
fix Months ; this is an Uſurpation, and he cannot be re- 
moved, becauſe the Indu#ijon is a notorious Act, of which the 
Patron (c) ought to take Notice at bis Peril; but if ſuch 
Reſignation had been made upon any Contrivance, and on 
Purpoſe to defraud the Patron, there tis otherwiſe. 

There is another Thing to be obierved, viz. That formerly, 
where ar. Inheritance of an Advowſon was gained by an Uſur- 
pation, there muſt be no Manner of Privity between the Uſur- 
per and the Perſon upon whom *tis made. 

Firſt, there muſt be no Privity (4) in Blood between them; 
for if an Advowſon deſcends to Coparceners, and one uſurps 
upon the Turn of the other, yer that will not put her out of 
Poſſe ſſion; but ſhe may Preſent when her Turn comes, 

But now the Law is otherwiſe; for where there are threc 
Coparceners (e) and they make Partition to Preſent by Turns, 
and an Uſurpation is made upon the Turn of one, it ſhall 
put all our of Poſſeſſion. 

So there was to be no Privity of Eſtate (f) between them ; 
and therefore, if a Leſſor for Years of an Advowſon uſurps 
vpon his Leſſee, this bars him of that Preſentation, but not of 
the next Turn. | 

But now, if there are two Tenants in Common, or Join- 
renants (g) and one Preſents alone, this doth not pur the 
other out of Poſſeſſion, for upon the next Avoidance they 
may join in the Preſentation ; and this is by Reaſon of the 
Frivity of Eftate which is between them. 

But there are ſome Advowſons which are protected by Law 
from all Manner of Uſurpations ; as for Inſtance, thoſe Adyow- 
Ions of which the King 1s ſeized in his own Right. 

"Tis true, the Law was held otherwiſe formerly, viz. that 
a double Uſurpaiton “ deveſted the King of the Inheritance 
of his Advowſon ; and that he ſhould be put ta his Writ of 
Right to recover it, as a common Perſon is upon à ſingle 
L ſurpation. 


— 


(e) Rol. Abr. 369. Pl'ito 3. (4) 2 Rol. Abr. 369. 
Pl'ito 3. (e) 2 Vent. 39. (f) 2 Rol. Abr. 371. Pi'ito 
(ez) 2 Rol. Abr. 373. Pl'ito 12. 1 And. 63, * Dyer 
351. 
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But this was denied by my Lord Anderſon (bh) in the Caſe 
of the Kin inſt the Biſhop of Winton; for as he cannot 
be diſpoſſed of Land, ſo he cannot be pur out of Poſſeſſion of 
an Advowſon ; and he laid it down as a Rule, that of Things 
tranſitory he may be put out of Poſſeſſion, but not of an 
Inheritance. 

This Learned Judge was over-ruled by three more ; but 
a Writ of Error brought, their Judgment was reverſed ; for 
an Uſurpation upon the (i) King's Advowſon, and a Plenary 
for ſix Months binds him only as to the Poſſeſſion ; and not 
as to the Right of the Advowſon ; ſo that he may remove 
the Uſurper at any Time by a Judgment in a Quare Impedit. 

And the Law 1s now ſettled (k) that neither two or more 
Uſurpations do diſpoſſeſs the King of his Preſentations ; for as 
to the King, the Incumbent is a Treſpaſſer, (!) and as he 
may remove him whilſt living, ſo he may Preſent after his 
Death. 

So likewiſe Advowſons, of which Biſhops are ſeized in 
Right of their Churches, are protected againſt Uſurpations, 
which may be to the Prejudice of their Sueceſſors; tho' ſuch 
Uſurpations do bind during the Life of the Biſhops them- 
ſelves, yet after their Deceaſe, the Succeſſors may have a 
Quare Impedit, (m) either in the Life time of the Uſurpers, 
or Preſent to the next Turn after their Deaths ; and this is 
1 of the Statute 1 Elz. which reſtrains Alienations by 
Biſhops. | 

— the Law may be the ſame upon the Stature 13 Elx. 
cap. 10. as to all other Eccleſiaſtical Perſons, who are ſeized of 
Advowſons in Right of their Churches; for they are reſtrained 


by that Statute from making Eſtates other than for twenty-one 
Years, or three Lives. 


Witneſſes to Conformity. 


W HEN a Parſon is preſented to any Benefice, he ought 
to have ſome Witneſſes of his Inſtitution, taking the 
Oaths, and making Subſcriptions. : 

And none are more proper than the Biſhop's Servants ; 
therefore he ſhould ask the Names of thoſe who are preſent, 
and write them down among his Memorandums of Note, or de- 
fire them to indorſe their Names on the Back of the Inſtruments. 


(5) 2 Cro. 54. (5) 2 Cro. 123. 1 Brownl. 166. March 90. 
2 Rol. Abr. 371. Pl'ito 5. (k) Owen 43. And $1. Moor 
38. (1) Moor 421. Cro. Eliz. 519. () 2 Cro. 673. 
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628 Mitneſſes to Confo2mity: 
It is likewiſe convenient, that the Clerk ſhould have ſome 
Witneſſes ready to teſtify his Induction under their Hands, 
which ought to be written under the Certificate thereof, en- 
dorſed on the Archdeacon's Warrant. 
And then within two Months fuch Parſon ought to have two 
or three Witneſſes to read the Liturgy, thirty-nine Articles and 
Declarations along with him; who may be able to ſwear, upon 
Occaſion, that he did perform all Things required by Lay : 
And it is neceſſary that the Parſon do keep a Book of the Ar- 
ticles ſubſcribed by the Witneſſes, and to make a Teſtimonial, 
or Certificate, atteſted by them. | 

For ſuch a Teſtimonial may be of Uſe to evidence that the 
Clerk did comply with every Thing the Law requires on his 
Inſtitution and Induction, which in ſome Caſes he ſhall be put 
to do, and in others he ſhall not. 

Tis true, there are ſeveral Caſes mentioned by * Dr. Watſon, 
whereby it doth appear, that tis ſufhcient for the Clerk, when 
he ſues for Tithes or Dilapidations, to prove his Inſtitution 
and Induttion ; and that the Law does preſume the Clerk who is 
inſtituted and inducted, has read the Articles, c. 

Alſo we are told, + that in Caſe a Clergyman hath for a con- 
fiderable Time been in Poſſeſſion, he ſhall not be obliged at 
Common Law to prove his Inſtitution and Induction. 

However tis adviſable ſo to order Matters, that he may be 
able, by Witneſſes, ro make Proof of all Particulars : For, 
a:undans cautela non nocet. | 


* Watſon's Comp. Incumb. p. 120, 521. f Degg's Parſ. Coun. 57. 


